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[bookmark: _Toc29554867]Abstract
Child custody with respect to a child, means so much of the parental rights and duties relating to the possession of the child after dissolution of a marriage.[footnoteRef:1] The best interest principle has been at the heart of all custody cases in Kenya since the commencement of the Children Act in 2001. Since the matter involves the right of the children[footnoteRef:2], it is the duty of the Kenyan courts to protect the rights of the children involved.[footnoteRef:3] The principle provides that the best interests of the child to be given primary consideration in all matters concerning a child. As such, it is left to the discretion of judges to determine what it entails. The judicial discretion accorded by the principle is very important in determining custody arrangements. The wide discretion allows for much needed flexibility since the interests of children differ substantially. The consequential effect is that it becomes harder to anticipate what judgement will be rendered and in whose favor it will be.  [1:  Section 81, Children Act.]  [2:  Article 53, Constitution of Kenya (2010).]  [3:  OHCHR, General Comment No 2, Recommended principles and guidelines on human rights and human trafficking, 2010, 75.] 

To this end, the research seeks to assess the application of the best interest standard by Kenyan courts during grant of custody because the inability to identify the best interests of the child may lead to a grant of custody that is not in their best interest.
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[bookmark: _Toc29554868]Chapter 1
[bookmark: _Toc29554869]1.0 Introduction
Following a divorce or an unprecedented estrangement of a cohabiting couple, one of the main question of determination is on custody of the children. As set out in section 81 of the Children Act, there are two types of custody; legal custody and actual custody.[footnoteRef:4] The Children Act defines legal custody as being constitutive of the parental rights and duties conferred to a custodian regarding the possession of a child.[footnoteRef:5] Actual custody is defined as the actual possession of a child regardless of whether it is by one person or jointly by more persons.[footnoteRef:6] The Act also sets out that the interests of the children are shall be given paramount consideration in matters relating to them.[footnoteRef:7]  [4:  Section 81 (c) and (d), Chapter 141, Children Act.]  [5:  Section 81 (c), Chapter 141, Children Act.]  [6:  Section 81 (d), Chapter 141, Children Act.]  [7:  Section 4 (2), Chapter 141, Children Act.] 

The law that governs matters relating to children include; the Constitution of Kenya 2010 and the Children Act among others. The Constitution provides that every human being has inherent dignity virtue of which each person has rights and duties.[footnoteRef:8] It sets out the rights of children under Article 53 the rights of children as well as the obligations their parents and the society owe them. By such, parents and the society have an obligation to promote and protect the interests of children.[footnoteRef:9] The Children Act sets out the duties the child owes the parents and the society at large.[footnoteRef:10] Failure to promote and protect the interests of the children constitutes an injustice and it would inevitably result in court intervention to ensure such obligations are fulfilled thus guaranteeing cohesion and order within the family and society. [8:  Article 19 (2), Constitution of Kenya, 2010.]  [9:  Article 53 (2) Constitution of Kenya, 2010.]  [10:  Section 21, Chapter 141, Children Act.] 

[bookmark: _Toc29554870]1.1 History of Child Custody	
Before the nineteenth century, full child custody was granted to fathers since they were viewed as the primary caregivers being the provider of the family.[footnoteRef:11] The agrarian lifestyle in American culture was characterized by fathers having natural custody of his child(ren).[footnoteRef:12] Children were considered a utility and therefore if the mother gained custody, she would be entitled to no child support, reason being the father had lost the economic utility of the children.[footnoteRef:13] Over the course of time and as the industrial revolution took place, while fathers took to working in factories, children were left in the care of the mothers.[footnoteRef:14]  [11:  Kelly B J, ‘The determination of child custody: The future of children’, 4 Children and divorce 1, 1994, 121-142 94. ]  [12:  Leann Larson LaFave, Origins and the evolution of the “Best interests of the child” standard, 466.]  [13:  Leann Larson LaFave, Origins and the evolution of the “Best interests of the child” standard, 466. ]  [14:  Leann Larson LaFave, Origins and the evolution of the “Best interests of the child” standard, 467.] 

The maternal preference rule was consequently developed and it is mainly based on cultural traditions where the mother was the primary care giver.[footnoteRef:15] This has persisted greatly since then. During this transition period, there arose a conflict on the rules to be adhered to when deciding custody cases. While some judges thought it right to persist on following the society’s view of the father as the rightful “owner” of the child other judges found this to be redundant and mothers were to be given equal rights in custody. Lord Mansfield, for instance, allowed a mother to keep the child owing to the father deserting her and the child.[footnoteRef:16] In contrast, Ellenborough CJ allowed a father to retain custody of his eight-month old daughter. He stated that a father could not be denied custody of his child if he had not abandoned it.[footnoteRef:17]  [15:  Bradwell v State (1873), The Supreme Court of the United States.]  [16:  Blissets case (1774), Court of King’s Bench England. ]  [17:  Rex v. DeManneville (1804), Court of King’s Bench England.] 

In 1839, in Europe, with the enactment of the Lord Talfourd Act, chancellors were given power to grant custody of children of under the age of seven to the mother. Three years earlier Mr George Norton brought a case against his wife Caroline Norton and Viscount Melbourne for criminal conversation (adultery).[footnoteRef:18] The jury was unimpressed by the evidence presented by George and dismissed the case. Upon conclusion of the case, George denied Caroline access to their children aged six, four and two and a half years respectively.[footnoteRef:19] A highly distressed Caroline therefore sought the counsel of Sir Thomas Talfourd regarding child custody and the gender biased laws that by default granted custody of children to their father.[footnoteRef:20] With his aid Caroline tendered before the parliament a bill which would allow mothers against whom charges of adultery had not been proven to be granted custody of their children aged less than seven years as well as rights to access to older children. The bill did not pass but was reintroduced by Talfourd in 1839. The House of Commons passed it and the 1839 Custody of Children Act (Lord Talfourd Act) came into being. An amendment to the Act in 1873 allowed mothers to seek custody of children aged up to sixteen years. Later, in 1886, the Guardianship of Infants Act was passed which gave both parents equal rights to custody and control of the child.  [18:  Norton v Viscount Melbourne for Criminal Conversation (1836).	]  [19:  Norton C, A celebration of women writers, English laws for women, London, , 1854 -http://digital.library.upenn.edu/women/norton/elfw/elfw.html.]  [20:  Norton C, A celebration of women writers, English laws for women, London, , 1854 -http://digital.library.upenn.edu/women/norton/elfw/elfw.html.] 

Finally, the rule on a child’s best interests was given prevalence in determining the custodian as the judicial system sought to abolish the gender-biased rule. Justice Cardozo is credited with the articulation of the “best interest of the child standard” which has prevailed to date and is codified in law.[footnoteRef:21] Hand in glove with this, as mothers began working the maternal preference rule was waived since the mothers were capable of providing maintenance for the child.[footnoteRef:22] [21:  Finlay v Finlay 240 (1925), Court of Appeals of the State of New York.	]  [22:  Elizabeth S. Scot, ‘Pluralism, parental preference, and child custody’, 80 California Law Review 3, 616.] 

[bookmark: _GoBack]In Kenya, owing it its colonial power’s adherence to common law it became the applicable law of the land. [footnoteRef:23] Under common law, a father had an obligation to take care of his children during the marriage. Upon its dissolution, he had the right to the custody unless he forfeited it.[footnoteRef:24] The courts in Kenya applied the adopted paternal preference rule. For instance, the judge who presided the case Karanu v Karanu gave custody of children, one of whom was six years old and the other just over seven years old, to the father after pondering on their welfare.[footnoteRef:25] The court of appeal upheld this decision and went ahead to allude to the maternal preference rule asserting that it posited that the general rule was that custody of children of the tender ages was to be granted to the mother subject to exceptions. The maternal preference remained in place for years and got enshrined in the Guardianship of Infants Act which has now been repealed. It provided that in matters concerning children their welfare was to be given paramount consideration and if the child was of the tender years custody was to be granted to the mother. The Act was repealed by the Children Act which brought with it the “best interests” standard rule. The new rule ensured that custody issues were guided by the needs and interests of the child rather than having the gender of the parents as the guiding basis of custody placement. [23:  Kenya Legal Resources, Parental rights and duties over children, at http://www.kenyalawresourcecenter.org/2011/07/parental-rights-and-duties-over.html on 07 January 2018. ]  [24:  Re Agar Ellis [1883] 24 Ch. D 317.]  [25:  Karanu v Karanu (1975) E.A. 18 Court of Appeal.] 

[bookmark: _Toc29554871]1.2 Statement of the Problem
So far as the Constitution of Kenya and the Children Act states that a child’s best interests are of paramount importance in every matter concerning the child, the Kenyan courts have not fully applied the principle in determining child custody. The courts have ended up granting custody to parents who act as the primary care giver of the child during their marriage. The primary caregiver concept has disadvantages because it only focuses on financial provisions to the child and not parent-child relationship. To this extent, this dissertation seeks to disprove the primary caregiver concept as the main aspect of determining grant of custody and endeavors to uphold the individuality of a child and seek to know their interest during grant of custody because children best interest differ. Following the fact that all the interests of the child have not been codified, it is important to codify them so as to ensure that judges are not offered wide discretion on custody matters.[footnoteRef:26] [26:  Cochran R F, ‘The search for guidance in determining the best interests of the child at divorce’ 20(1) University of Richmond law review, 1985, 29.] 

[bookmark: _Toc29554872]1.3 Purpose of the study
The dissertation seeks to show how best can the best interest of the child be achieved, and the uncertainties created in custody placements by the best interest standard rule due to a wide discretion that is granted to the judges.
[bookmark: _Toc29554873]1.4 Hypothesis 	
This research is based on the following hypotheses:
1. The Kenyan courts have failed to protect the child’s best interests during the grant of custody. 
2. The consequential effect of judicial discretion in determining child custody becomes harder to anticipate what judgement will be rendered.
[bookmark: _Toc26183190][bookmark: _Toc26183266][bookmark: _Toc26186076][bookmark: _Toc29554874]1.5 Statement of Objectives
The objectives of this study shall include:
1. The best interests of the child.
2. How best the interests can be achieved.
3. Specification of all the interests of the children in section 4(3) of the Children Act in order to reduce the discretion of the judges.
[bookmark: _Toc26183191][bookmark: _Toc26183267][bookmark: _Toc26186077][bookmark: _Toc29554875]1.6 Research Questions
1. What are the best interests of the child? 
2. Should the focus be on individuality of the interests every child or are the child interests universal?
3. Will the specification of all the best interests of a child help to brake uncertainties in custody placements and reduce the wide discretion of the judges during grant of custody? 
[bookmark: _Toc29554876]1.7 Justification of the Study
This research narrows down specifically in identifying the best interest of a child individually.  It is key to recognize the individuality of each child rather than considering all children as being same. The best interest standard rule is not infallible and therefore, certain challenges are brought fourth. The Children Act should be clear as to what the best interest of the child is. It should also make provisions for their need because children have different needs. While the constitution endeavors to fill the lacuna left by the Children Act, it falls short since it does not provide for some interests which are paramount for the child’s development. Such needs include, encouragement of social, emotional and intellectual development. These needs are left out and thus falls within the purview of the court’s discretion to determine when they should be considered and to what extent.
[bookmark: _Toc29554877]1.8 Research Methodology
This research will use descriptive design and take the form of a qualitative desk-based research relying on library resources, online resources, journal articles, handbooks, national and international legislation. This research is going to be conducted through study of case law, Kenya legislation, The Constitution of Kenya 2010 and Academic papers relevant to this research.
[bookmark: _Toc29554878]1.9 Assumption
This research shall proceed with the assumption that section 4(3) of the Children Act will not be revised during the timeline of the research.
[bookmark: _Toc29554879]1.10 Limitation	
The challenge of this research is that some of the articles on the internet to be used had to be purchased thus making accessing them difficult.
[bookmark: _Toc29554880]1.11 Literature Review
The influencing factors in child custody cases have changed over time from the paternal preference rule which was widely accepted in the United States; to the maternal preference rule owing to change in societal norms; and finally to the child’s best interests rule which has become the standard yardstick in child custody arrangements internationally.[footnoteRef:27] This trend is discernible in Kenyan jurisprudence where fathers initially were granted sole custody.[footnoteRef:28] Later the rights of mothers to custody of the children were recognized and protected under the Guardianship of infants Act and finally the best interest principle was adopted in Kenya as a provision under the Children Act.[footnoteRef:29]  [27:  Article 3(1), Convention on the Rights of the Child, 2 September 1990, 1577 UNTS.]  [28:  Kenya Legal Resources, Parental rights and duties over children, at http://www.kenyalawresourcecenter.org/2011/07/parental-rights-and-duties-over.html on 07 January 2018.]  [29:  Kenya Legal Resources, Parental rights and duties over children, at http://www.kenyalawresourcecenter.org/2011/07/parental-rights-and-duties-over.html on 07 January 2018.] 

In ‘General Principles of the Family Law’, it is asserted that a number of factors are considered when determining the best interests of the child. They include: the relationship between the parent/ caregiver and the child, the parents’ or caregivers’ ability to provide for the child’s needs, the likely effect a change in circumstances would have on the child.[footnoteRef:30] The proposed amended bill of 2017 also espoused similar factors which when considered would facilitate the best interests of the child.[footnoteRef:31] However, this bill was never passed.   [30:  Kiage P, Family law in Kenya: marriage, divorce and children, LawAfrica Publishing (K) Ltd, Nairobi, 2016, 281. ]  [31: Eighth schedule, The Children Bill (2017).] 

Robert F Cochran[footnoteRef:32] argues that due to the lack of a clear definition conflicts arise such as: increased uncertainty and a reduced bargaining power on the side of the mothers who are perceived to be the primary caregivers; inability to determine the best interest standard and consequently unexpected outcomes in courts.[footnoteRef:33] Robert Mnookin, who is a critic of the rule, posits that the vagueness of the rule subsequently causes the judge in a custody matter to face difficulty in weighing the competing interests of the child.[footnoteRef:34]  [32:  Cochran R F, ‘The search for guidance in determining the best interests of the child at divorce’, 15.]  [33:  Cochran R F, ‘The search for guidance in determining the best interests of the child at divorce’, 15.]  [34:  Mnookin R H, ‘Child custody adjudication, judicial functions in the face of indeterminacy’ 39 Children and the law, 1975, 1.] 

While it is true that the rule lacks a clear definition of what it encompasses, the obliqueness of it has been hailed as being very important. Due to the vagueness, the rule has been considered flexible and thus ensuring that individual interests of different children are catered for.[footnoteRef:35] Joan B Kelly highlights the same as a key advantage of its flexibility.[footnoteRef:36] A similar position was taken by Leanne LaFave, that the best interests of the child are those that ensure their proper development.[footnoteRef:37] She went ahead to propose rules that would make it easier to comprehend what the best interest of the child are, the most important of which would be to identify the needs and interests of children in general.  [35:  Minister of Welfare and Population Development v Fitzpatrick (2000), Constitutional Court of South Africa.]  [36:  Kelly B J, ‘The determination of child custody’, 121-142.]  [37:  Lafave L L, ‘Origins and evolution of the ‘Best interests of the child’ standard’ 34 South Dakota Law Review, 1989.] 

The study shall discuss the current status regarding the understanding of the best interest rule in child custody placements.
[bookmark: _Toc29554881]1.12 Chapter Breakdown
Chapter 2: This chapter will contain the theoretical framework. It shall discuss the theoretical framework that informs this research study. This will help to identify what legal theories inform and possibly affect this study.
Chapter 3: This chapter will endeavor to discuss the meaning of the best interest standard rule. It shall outline the scope of the concept including how some attempted definitions that have been afforded, the court’s interpretation of the same as well as the guiding factors that help in determining what should be considered as the best interest of the child. 
Chapter 4: This chapter will be dedicated to analysing whether specification of the best interests of the child will have any positive effects of certainty of custody battle outcomes. This chapter interrogates whether reducing the definitions of the best interest of the child will have a positive impact on predicting the outcome of custody cases.
Chapter 5: This chapter shall constitute the recommendations and conclusion based on the analysis in the previous chapters. It shall briefly recount of the conclusions from the research done in the previous chapters as well as the recommendations that could be put in place to remedy the current status with regard to the comprehension of the best interest of the child.


[bookmark: _Toc29554882]Chapter 2
[bookmark: _Toc29554883]2.0 Theoretical Framework
[bookmark: _Toc29554884]2.1 Social Contract Theory
Thomas Hobbes defines the social contract theory as ‘the mutual transfer of rights’[footnoteRef:38], in that the citizens surrender their rights to protect themselves and their property to the ruling government, which on its part would protect these rights from breach by third parties. This was all done for the sake of maintaining peace and order, as Hobbes believed that all men were equal in terms of skills and strength such that ‘the weakest has strength to kill the strongest, either by secret machination or by confederacy with others’. Due to the possibility of anarchy in the state of nature, there was need to enter the contract.[footnoteRef:39] The government therefore had to take up responsibility over the rights and fundamental freedoms of its citizens on their behalf, with the aim of preserving individual human liberties and private property, which were by John Locke considered inalienable.  [38:  Bix B, Jurisprudence: Theory and Context, 5ed, Sweet and Maxwell, London, 2009, 142-143. ]  [39:  Chemhuru M, ‘Gleaning the social contract theory from the African communitarian philosophy’ 36 South African Journal of Philosophy 4, 2017, 506. ] 

This theory is relevant to the research as the people of Kenya have the legitimate expectation that it is the government’s responsibility to uphold their rights. In relation to the custody process, set legislations provide that in all undertakings concerning a child, first priority is to be given to the child’s best interests; that even as the government carries out custody procedures through its elected agencies and institutions, the welfare of the child should be protected at all times. In relation to this theory, Muthomi Thiankolu[footnoteRef:40] has argued that a parliament, while drafting the law, cannot possibly foresee all the possible scenarios that would occur unless by divine prescience.[footnoteRef:41]  [40:  Thiankolu M, ‘The Constitutional Review Cases: Emerging issues in Kenyan jurisprudence’ 2 East African Law Journal, 2005, 2.]  [41:  Thiankolu M, ‘The Constitutional Review Cases: Emerging issues in Kenyan Jurisprudence’, 2.] 

In order to fill the gaps left in the law, Thiankolu presents two options. First is by the Constitution providing mechanisms to correct the gaps.[footnoteRef:42] Second is by the Constitution availing avenues through which the law can be extended to cover new ideas, information or circumstances not previously anticipated at the drafting stage.[footnoteRef:43] This speaks to the theory as it elaborates that where the law has fallen short, the judicial officers should ensure the best interest of the child is met. [42:  Thiankolu M, ‘The Constitutional Review Cases: Emerging issues in Kenyan Jurisprudence’, 2.]  [43:  Thiankolu M, ‘The Constitutional Review Cases: Emerging issues in Kenyan Jurisprudence’, 2.] 

With this theory, the research explains why the children have a legitimate expectation that the courts should uphold the child’s best interests throughout the custody process.
[bookmark: _Toc3542257][bookmark: _Toc2325418][bookmark: _Toc29554885]2.2 Dignitary legal theory
This research will be backed up by the dignitary legal theory, which aims at the preservation of human dignity. The theory was discussed by Professor Jerry Marshaw with reference to the case of Mathews v Eldridge. In this case, Eldridge had been recognized as a person with disability due to chronic anxiety and back strain. Because of this he used to receive certain benefits, which were, however, terminated on short notice. This was done contrary to the Social Security Administration requirements, which demanded that a determination be made only after an  evidentiary hearing.[footnoteRef:44]   [44:  Mashaw J L, ‘The Supreme Court's Due Process Calculus for Administrative Adjudication in Mathews v. Eldridge: Three Factors in Search of a Theory of Value,’ 44 University of Chicago Law Review 1, 1976, 28-44.] 

Criticizing this decision by the Supreme Court, Professor Marshaw provides that administrative law ought to look out for the dignity of the law’s subjects as opposed to merely upholding the interests of the State. This is to mean that in Eldridge’s case for instance, his dignity as a person with disability should be considered despite the court’s decision to look out for the country’s financial welfare. This theory is appropriate for the research as it addresses the main issue which is the courts responsibility to look out for the child’s best interests during the grant of custody process as a way of preserving their dignity.[footnoteRef:45]  [45:  Mashaw J L, ‘The Supreme Court's Due Process Calculus for Administrative Adjudication in Mathews v. Eldridge: Three Factors in Search of a Theory of Value’, 44.] 

It is important to note that the judges can only exercise power within the confines of the Constitution. In this regard, judges have to uphold the national values and principles of good governance encapsulated in the Constitution in child custody cases as a way of preserving the children’s dignity.[footnoteRef:46]In conclusion, the court has to promote the spirit, purpose and object of the Bill of rights[footnoteRef:47] which as a result, the decision arrived at by the judge with respect to dignity conforms to this theory.  [46:  Article 10, Constitution of Kenya (2010).]  [47:  Article 20 (4) (b), Constitution of Kenya (2010).] 

[bookmark: _Toc29554886]2.3 Conclusion
The Judiciary plays a critical role in ensuring the administration of justice in the society. This role necessitates interpreting the law and implementing with regards to the best interests of the child to be given prevalence in all matters concerning a child. 





[bookmark: _Toc29554887]Chapter Three
[bookmark: _Toc29554888]3.0 Determining the Best Interests of a Child
[bookmark: _Toc29554889]3.1 Introduction
This chapter outlines the best interest standard as set out in Article 53((2) of the Constitution of Kenya and Section 4(3) of the Children Act. Both of these statutes provide that, the best interests of the child is the heart of all matters involving children. However, it does not give the scope of the best interests. As such, this chapter outlines the scope of the concept including how some attempted definitions that have been afforded, the court’s interpretation of the same as well as the guiding factors that help in determining what should be considered as the best interest of the child. 
[bookmark: _Toc29554890]3.2 History of cases of child custody
Initially the doctrine had limited application as it was merely a way of ensuring that in divorce and custody matters the interests of the child were taken into account.[footnoteRef:48] In early times, after a divorce a father would be granted custody of the child.[footnoteRef:49] An example is in feudal Europe where children were considered to be part of patrimony thus the father had paramount right to their custody.[footnoteRef:50] During this period the father had a right to have custody of the children unless the wife proved him unfit of the right which would require her to prove that the father is insane or is for another reason incapable of taking care of the child.[footnoteRef:51] This paternal preference rule was modified by the British parliament in 1839 to the ‘tender years doctrine’.[footnoteRef:52] The new doctrine held that mothers were to have primary custody rights to children aged seven and below and was based on the premise that mothers have special natural bonds with younger children. [48:  Alston P, ‘The best interest principle: towards a reconciliation of culture and human rights, reconciling culture and human rights’, 8 International Journal of Law, Policy and the Family 1, 2004, 4.]  [49:  Degol A and Dinku S, Notes on the principle “best interest of the child”: Meaning, History and its Place in Ethiopian Law, 321.]  [50:  Melina M B, ‘Louisiana family law: the visitation of the non-custodian parent’ 59 Tulane Law Review, 1985, 489.]  [51:   Degol A and Dinku S, Notes on the principle “best interest of the child”: Meaning, History and its Place in Ethiopian Law, 321.]  [52:  Weitzman L J, The divorce revolution: the unexpected social and economic consequences for women, Free Press, New York, 1987, 219.] 

The courts in Kenya adopted the tender years doctrine which is the equivalent of the maternal preference rule. For instance, in Karanu v Karanu the Court of Appeal asserted that the general rule regarding custody of children was that custody of children of tender age was to be granted to the mother unless the court deemed her incapable of ensuring the protection and promotion of the welfare of the child. [footnoteRef:53] As regards this rule, the courts consider which parent will provide the best shelter, health, education and upbringing before making a decision but they gave primary preference to the mother of the child if the child was ten years or less.[footnoteRef:54] [53:  Karanu v Karanu (1975), East African Court of Appeal.]  [54:  Mbote P K, ‘Custody and the rights of children’ in Kibwana K and Mute L (eds), Law and the quest for gender equality in Kenya, Clari Press, Nairobi, 2000, 5.] 

The tender years doctrine remained in place for years even during the interlude between the Guardianship of Infants Act and the Children Act. The Guardianship of Infants Act provided that in matters concerning children their welfare was to be given paramount consideration.[footnoteRef:55] Nevertheless, the tender years doctrine still held precedence with the courts, which averred that the best interests of a child of tender age would best be served if the child resided with the mother.[footnoteRef:56] [55:  Section 17, Guardianship of Infants Act (Cap 144).]  [56:  Kiage P, Family law in Kenya: marriage, divorce and children, 282. He referred to this as the ‘doctrine of tender years’. He goes on to argue that the maternal preference rule and the best interest standard produce more or less similar results as there is a confluence of considerations to be examined with either. ] 

The Guardianship of Infants Act was repealed by the Children Act which brought the “best interests” standard. The concept requires demands that custody issues be guided by the consideration of the interests of the child.[footnoteRef:57]  [57:  Section 4 (3), Children Act.] 

[bookmark: _Toc29554891]3.3 The International framework on the best interest standard	
The Geneva Declaration of the Rights of the Child was adopted by the League of Nations in 1924 to identify the rights of the child such as measures against slavery, child labour, child trafficking and prostitution of children. The Declaration was succeeded by the United Nations 1959 Declaration of the Rights of the Child and the 1989 Convention on the Rights of the Child (CRC). These two legal instruments have laid the foundation for national legislation with regard to the rights of children. The UN Declaration also affirms the importance of protecting children’s best interests owing to their vulnerable nature.[footnoteRef:58] The concept of the best interest of the child is also provided under article 7 of the Declaration affirming it to be the guiding principle in decisions made affecting a child. Moreover, the African Charter mandates the giving of primacy to the best interests of the child in all actions concerning them.[footnoteRef:59]  [58:  Article 2, UN Declaration on the Rights of the Child, 10 September 1959.]  [59:  Article 4 (1), African Charter on the Rights and Welfare of the Child, 11 July 1990. Also see article 5, Convention on the Elimination of all forms of Discrimination Against women, 18 December 1979, 1249 UNTS, 13.] 

Kenya ratified the two foundational conventions (the CRC and ACRWC) in 1990 and 2000 respectively. Following this, the succeeding laws touching on children matters were made in compliance with the conventions. As such, the Children Act (2012) and the Constitution (2010) obligated persons and institutions taking actions concerning children to ensure the consideration of their best interests in priority over other parties.
[bookmark: _Toc29554892]3.4 Drawbacks of the definition of the best interests of the child
From the fact that the Children Act and the Constitution fail to give a definition of the best interests of the child, it has been left to courts and scholars and institutions to create a definition. The standard approach has been to consider the rights of the child as well as its welfare in order to determine what its best interests are. For instance, the African Child Policy Forum presents that the best interests of the child encompasses all the human rights of children as well as everything that is of advantage to a child which includes the moral, mental, physical and material well-being of the child.[footnoteRef:60] The UNHCR in its Guidelines on Determining the Best Interest of the Child provides that the concept broadly describes the well-being of the child.[footnoteRef:61]  [60:  ACPF, In the best interest of children: harmonising laws on children in West and Central Africa, 2011, 82.]  [61:  UNHCR Guidelines on Determining the Best Interests of the child, 2008, 14.] 

Being that the concept is universally recognised, defining it is still a problem. Phillip Alston argues that this is because of the different understanding of the concept in different regions.[footnoteRef:62] He compares it to the values and social norms that differ everywhere. Other cited cause of the variances in understanding have been attributed to the forces at work such as poverty and conflict, legal and ethical concerns about the manipulation of human genes using technology.[footnoteRef:63]  [62:  Alston P, ‘The best interest principle: towards a reconciliation of culture and human rights, reconciling culture and human rights’, 10.]  [63:  Degol A and Dinku S, Notes on the principle “best interest of the child”, 324.] 

Further, the concept is subjective and its interpretation would be left to the individual, institution or organisation that is applying it.[footnoteRef:64] The most potent challenge towards defining the concept is the difficulty of identifying a practical criteria that can be used to determine which of the available options will ensure the promotion of the best interests of the child.[footnoteRef:65] The wide recognition of the concept makes it lack a binding content.  [64:  Alston P, ‘The best interest principle: towards a reconciliation of culture and human rights, reconciling culture and human rights’, 12.]  [65:  Degol A and Dinku S, Notes on the principle “best interest of the child”, 324.] 

[bookmark: _Toc26183212][bookmark: _Toc26183288][bookmark: _Toc26186096][bookmark: _Toc29554893]3.5 Application of the best interest standard nationally and internationally by the Courts
The courts have adopted a somewhat similar criteria to determine the best interest of the child in each case. The European Court of Human Rights opined that when considering the best interest of the child the court places great weight on the child’s right to expression as well as its wishes.[footnoteRef:66] In Santacana v Spain the committee espoused the importance of the concept especially since it is gender neutral, that is, it does not favour either of the parents based on their sex. It further asserted that taking the child’s views and wishes into consideration was an important element of the best interest concept with regard to contact between the child and the parent if the child was 12 years or older.[footnoteRef:67]  [66:  Bronda v Italy, ECtHR judgement of 9 June 1998, para. 33, 60, 62.]  [67:  Balaguer Santacana v Spain, Human Rights Committee 9 July 1990, para. 7.4.] 

On the possible definition of the best interests, justice Kimaru opined that it depends on the different circumstances of each case thus there can be no clear definition.[footnoteRef:68] Regardless, he went on to state that there are certain universal requirements that constitute the best interest. He highlighted them as the rights of the child such as the right to education, the child’s welfare, parental guidance and having a favourable environment to live in. [68:  M A A v R O O (2018) eKLR.] 

Similarly, Principal Kadhi Abdulhalim affirmed that children have general needs which the courts should consider and protect. The needs fall under physical, emotional and educational needs.[footnoteRef:69] A similar position was also taken by Justice Kariuki who opined that focusing on the best interests of the child means the ultimate goal of the decisions made by a court are aimed at fostering and encouraging the child’s happiness, security, mental health and emotional development.[footnoteRef:70]  [69:  H G G v G G G (2018) eKLR.]  [70:  N M M v J O W (2016) eKLR.] 

The children courts in Kenya, stand guided by the rights of the child as enshrined in the Constitution when reaching determinations.[footnoteRef:71] The rights serve as a guiding principle in determination of the child’s best interests.  [71:  Articles 53, 70, 159, Constitution of Kenya (2010).] 

[bookmark: _Toc29554894][bookmark: _Toc26183213][bookmark: _Toc26183289][bookmark: _Toc26186097]3.6 The best interest of the child model in the United Nations 
The Committee behind the United Nations General comment 14 presents that the best interests of the child should be approached and determined from either an individual basis or the collective basis.[footnoteRef:72] From the General Comment Number 14, it follows that an assessment and determination of the best interests of a child should follow a two-step process. First, the relevant elements for the assessment should be drawn from the facts of each case and they shall be assigned content and weighed against each other.[footnoteRef:73] Second, in order to actuate the first step, a process that safeguards legal guarantees and appropriate application of the rights of the child should be followed.[footnoteRef:74] [72:  CRC General Comment No. 14 on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, 9.]  [73:  CRC General Comment No. 14 on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 9.]  [74:  CRC General Comment No. 14 on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 6.] 

The collective basis is addressed in the formal law by the decisions of the legislators when drafting laws that have an impact on the welfare of children.[footnoteRef:75] Such laws would include the Constitution and other statutes related to the welfare of the child, for instance, the Children Act. This approach is hinged on the idea that the legislator may not be able to formulate laws that cover all the interests of the different children and their differing circumstances. As such, the laws it makes are tuned such that their application to different cases would require interpretation and adaptation by courts and other parties making decisions on matters affecting children. The individual basis approach is quite similar to the collective only that in this instance the elements so defined by the law are applied on a case by case basis.[footnoteRef:76] This allows for the best interests standard to be flexible enough to fit all manner of circumstances as presented before the courts.[footnoteRef:77] Thus, the elements used to determine the best interests of the multitude of children in general are the same ones used to determine those of the individual child.[footnoteRef:78] However, owing to the distinct nature of each case and the uniqueness of each child, the elements that may be employed will differ. These two factors will also determine how the interests will be weighed against each other.  [75:  CRC General Comment No. 14 on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 9.	]  [76:  CRC General Comment No. 14 on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 9.]  [77:  CRC General Comment No. 14 on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 9.]  [78:  CRC General Comment No. 14 on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 12.] 

The laws provide rights of the children as well as other factors which the courts have to take into account when reaching decisions. These factors and rights have been recognised as the elements that are put into consideration by anybody making a decision that will affect a child. The key elements include as espoused by the Committee are: the child’s views, the child’s identity, preservation of the family environment and maintaining relations, care, protection and safety and protection of the child, situation of vulnerability, the child’s right to health, the child’s right to education. 
[bookmark: _Toc26183214][bookmark: _Toc26183290][bookmark: _Toc26186098][bookmark: _Toc29554895]3.7 Is the best interest standard a principle or a right?	
Black’s Law Dictionary defines a right as ‘a just and lawful claim or interest against the whole world’ and a principle as ‘the fundamental truths or doctrines of law or the comprehensive rules or doctrines that furnish a basis or origin for others’.[footnoteRef:79] Dausab posits that the standard is a principle as it hails from common law.[footnoteRef:80] Bonthuys takes a similar approach to Dausab’s asserting that it is a principle since courts do not treat it as they do other rights in the case of an infringement.[footnoteRef:81] If it was a right, he continues, the courts would interpret the best interest criterion to determine if the conduct or legal rule in question infringes on the right (best interest) then it would test whether the infringement is justified.[footnoteRef:82] On the converse, he goes on, instead of analysing and interpreting the elements of the best interests like other rights, courts only assert that a particular rule has infringed on the best interests of the child. This creates an impression that it is not really a right but a guiding principle.[footnoteRef:83] He further asserts that there is no need to consider it as a right as there are other rights of the child more suited to apply directly to cases.[footnoteRef:84] [79:  Black’s Law Dictionary, 2 ed.]  [80:  Dausab Y, The best interests of the child, Macmillan Education Namibia, Windhoek, 2009, 147.]  [81:  Bonthuys E, ‘The best interests of children in the South African Constitution’ 20 International Journal on Law, Policy and the Family 1, 2006, 26.]  [82:  Bonthuys E, ‘The best interests of children in the South African Constitution’, 2006, 27. See also Refugee Consortium Kenya and another v Attorney General and two others (2015) eKLR. ]  [83:  Bonthuys E, ‘The best interests of children in the South African Constitution’, 2006, 27.]  [84:  Bonthuys E, ‘The best interests of children in the South African Constitution’, 2006, 26.] 

Friedman and Pantazis take a different stance since they view it as both a guiding principle and a right as it entails three possible uses, that is; it aids in interpreting the rights of the child, it helps determine the scope of other fundamental rights, both of which are its characteristics as a guiding principle and finally it is used as a fundamental right in itself.[footnoteRef:85] As regards the last function, Bekink, citing the Constitutional Court of South Africa, argued that the mere inclusion of the principle into the South African Constitution elevated the principle into a constitutionally enforceable right as against the state and other individuals.[footnoteRef:86]  Justice Lenaola, quoting a South African case Sonderup v Tondelli and another admitted that the best interest standard is both a right and a guiding principle.[footnoteRef:87] As a guiding principle, the standard requires the state to take action that would ensure no breakdown of family life or parental care which would in effect affect the welfare of children negatively.[footnoteRef:88] [85:  Friedman A and Pantazis A, ‘Children’s rights’ in Woolman S and Bishop M (eds), Constitutional Law of South Africa, 2 ed, Juta and Company Limited, Kenwyn, 2013, 40-42. ]  [86:  Bekink B and Bekink M, ‘Defining the standard of the best interest of the child: modern South African perspectives’ 30 De jure 1, 2004, 22.]  [87:  Refugee Consortium Kenya and another v Attorney General and two others (2015) eKLR.]  [88:  Refugee Consortium Kenya and another v Attorney General and two others (2015) eKLR	] 

The Committee on the Rights of the child classified the best interests of the child as a right, a principle and a rule of procedure.[footnoteRef:89] It is a substantive right because it creates an obligation for states and is directly applicable and can be invoked before a court: A fundamental legal principle since it can be interpreted in various ways such that the interpretation that best suits a given set of circumstances is adopted: A rule of procedure because the decision-making must involve the assessment of all possible impacts of the decision on the child concerned. As such states are expected to account for how the right has been promoted while making the decision as well as explain the basis of the criteria used by the court in reaching the decision and how the best interests of the child have been properly weighed against other considerations. [89:  CRC General Comment No. 14 on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 4.] 

Owing to its inclusion in the Children Act and the obligation imposed on judicial and administrative institutions to uphold and promote the interests of the child, an impression is created to the effect that the obligation seems to generate a claim on the part of the child. This claim-duty dichotomy characterizes the nature of rights owing to which the interests may be considered as rights in themselves. On the other hand, the standard itself sets a threshold to be met in matters concerning children. Every circumstance and possible solutions are analyzed by the court whilst using the standard as a yardstick to determine whether the child’s interests will be guaranteed by the decision to be made. In that regard, the standard may be considered to be a guiding principle. Kiage refers to the standard as a principle throughout his discussion.[footnoteRef:90] The inference to be drawn from his discourse is that as a principle it guides the courts in determining which maximum pool of rights and welfare of the child when enforced will ensure the promotion of the child’s best interests.  [90:  Kiage P, Family law in Kenya, 280-283.] 

[bookmark: _Toc29554896]3.8 Conclusion
[bookmark: _Toc26183216][bookmark: _Toc26183292][bookmark: _Toc26186100]The goal of the best interest standard is to guarantee, protect and promote the well-being of the child. As has been discussed, the best interests of the child encompass more than the primary rights of the child as captured in the bill of rights.[footnoteRef:91] Other needs have to be taken into consideration even if not included in the formal law. As such, the rights of the child, its needs and its well-being are the cornerstones of the best interest concept. It would, therefore, be right to say that the best interest of the child is the cumulative consideration of the three elements, that is the rights, needs and well-being of the child. With regards to the concept being a right, then a possible definition would be the right to have the three elements considered during trial. The concept lacks a clear definition as it is serves as a guide as to how the rights and needs of the child are to be weighed against each other and applied. [91:  Reyneke M, ‘Realising the child’s best interests: lessons from the Child Justice Act to improve the South African Schools Act’, 19 Potchefstroom Electronic Law Journal, 2016, 14.
] 






[bookmark: _Toc29554897]Chapter Four
[bookmark: _Toc26183217][bookmark: _Toc26183293][bookmark: _Toc26186101][bookmark: _Toc29554898]4.0 Should the Law be Certain?
[bookmark: _Toc29554899]4.1 Introduction
This chapter interrogates whether reducing the definitions of the best interest of the child in the previous chapter will have a positive impact on predicting the outcome of custody cases. In the process this chapter shall address the idea of legal certainty and whether having absolute legal certainty is possible.
[bookmark: _Toc26183219][bookmark: _Toc26183295][bookmark: _Toc26186103][bookmark: _Toc29554900]4.2 Certainty of the law
Uncertainty in the law has been attributed to various reasons, three of which have been highlighted by Justice Mativo being: that words are imperfect as symbols of communication of intention and they can therefore change meaning or be ambiguous: that new unforeseen situations will inevitably arise especially due to new technologies thus making the application of the law as it is more difficult: that uncertainties may be introduced to the law during the drafting process in cases such as where the draftsman wishes to make a compromise or wishes to cater for certain groups.[footnoteRef:92] [92:  Council of County Council Governors v the Attorney General and another (2017) eKLR.] 

The law can be easily imposed if it is certain[footnoteRef:93] Certainty of the law, in that regard, is expected when the law is made and when judges expound on law. Lord Birmingham thus said that, “The law must be accessible and so far as possible intelligible, clear and predictable.''[footnoteRef:94] This was the first element of certainty espoused by the judge. The second was that matters of right and liability should be settled by applying the law rather than exercising discretion. The same position is taken by Lord Mansfield who posits that rules should be certain as only then can actors know and understand what is expected of them.[footnoteRef:95] According to Lord Mance, legal certainty is an ideal that shaped the views of the roles of the judge.[footnoteRef:96] He quotes Blackstone who viewed judges as mediators or oracle which Lord Mance believes reduces the role of the judge to a mere bureaucrat.[footnoteRef:97] Lord Esher said that judges do not make law but rather find and apply the existing law to circumstances that the law has not been structured to address.[footnoteRef:98] As mediators, judges receive their orders from legislation and apply its language. This is seen when Diplock J said that the judiciary interprets the law that parliament makes.[footnoteRef:99] Justice Mativo holds the same view and he states that when interpreting the law, respect must be paid to the language of the law as well as the traditions and usages from which the meaning of the law derived.[footnoteRef:100] A more extreme approach is evident from the French code Civil of 1803 which expressed that judges were not to add onto or re-interpret the law but should stick to the literal wording of the law.[footnoteRef:101] This was after the arbitrary abuse of power by judges before the revolution.[footnoteRef:102] This view was mostly favored by Jeremy Bentham who believed that a code can be complete devoid of any gaps thus voiding the law-making function of judges.[footnoteRef:103] A similar stance was taken by Lord Gardner who argued that procedural law should be clear and accessible and should be published in one volume.[footnoteRef:104] [93:  Council of County Council Governors v the Attorney General and another (2017) eKLR.]  [94:  Mance J, Should the law be certain?, Oxford shrieval lecture, University Church of St Mary The Virgin, Oxford, 11 October 2011, 1.]  [95:  Vallejo et al v Wheeler (1774), Court of King’s Bench England.]  [96:  Mance J, Should the law be certain?, Oxford shrieval lecture, 3.]  [97:  Mance J, Should the law be certain?, Oxford shrieval lecture, 3.]  [98:  Mance J, Should the law be certain?, Oxford shrieval lecture, 3. See also Willis and Company v Baddeley (1892), Queen’s Bench of the United Kingdom.]  [99:  Dupont steels Ltd v Sirs (1980), House of Lords of the United Kingdom.]  [100:  Council of County Council Governors v the Attorney General and another (2017) eKLR.]  [101:  Article 5, French Code Civile (1803) (France).]  [102:  Mance J, Should the law be certain?, Oxford shrieval lecture, 4.	]  [103:  Mance J, Should the law be certain?, Oxford shrieval lecture, 4.]  [104:  Mance J, Should the law be certain?, Oxford shrieval lecture, 5.] 

Judges play an interpretive role with regard to legislation.[footnoteRef:105] It is construed that when playing this role, the judge seeks to unearth the intention of the draftsman.[footnoteRef:106] Lord Mance argued that the Parliament’s intention can only be deciphered in an indirect manner.[footnoteRef:107] He further quoted Lord Reid in support of his position who said that while interpreting the law, the judge does not seek to discover the intention of the draftsman but the meaning of the words used by the draftsman.[footnoteRef:108] In that regard, clear statements in law are more desired as they harbour little ambiguity.[footnoteRef:109] When the law is ambiguous, Mance advises that it is prudent to take the contextual approach in interpreting it.[footnoteRef:110] This demands understanding the general structure and aim of the law and understanding the specific provisions within the law that relate to the context at hand.[footnoteRef:111] This is quite different from what Justice Mativo prefers as he states that when the express intention of the draftsman is missing the judge should interpret the laws per the language used, that is, the literal manner of interpretation.[footnoteRef:112] The judge terms this as the conclusive mode of statutory interpretation and quotes the United States Court of Appeal which posited that the ‘cardinal canon of construction’ is that courts must presume that the legislator means what he says and says what he means in the statute.[footnoteRef:113] [105:  Council of County Council Governors v the Attorney General and another (2017) eKLR. Also see Article 259, Constitution of Kenya, 2010.]  [106:  Council of County Council Governors v the Attorney General and another (2017) eKLR. Also see Mance J, Should the law be certain?, Oxford shrieval lecture, 10.]  [107:  Mance J, Should the law be certain?, Oxford shrieval lecture, 10.]  [108:  Mance J, Should the law be certain?, Oxford shrieval lecture, 10.]  [109:  Blacks-Clawson international Ltd v Papierwerke Waldhof Aschaffenburg (1975), House of Lords of the United Kingdom.]  [110:  Mance J, Should the law be certain?, Oxford shrieval lecture, 10. See also Reserve Bank of India v. Peerless General Finance and Investment Co. Ltd. and others (1995), High Court of Calcutta, where the court avers that the text and context are what the interpretation should depend on.]  [111:  Mance J, Should the law be certain?, Oxford shrieval lecture 10.]  [112:  Council of County Council Governors v the Attorney General and another (2017) eKLR.]  [113:  Connecticut National Bank v Germain (1992), United States Court of Appeal.	] 

However, achieving legal certainty is appealing but the pursuit of it can lead to causing injustice. For instance, the government of Mauritius once passed a law whose effect was to withdraw bail for serious drug cases.[footnoteRef:114] Certainty was achieved but at the cost of lengthy periods of remand for accused persons due to the delays in trials. The court struck down the law as inconsistent with the Constitution and the principle of separation of powers.[footnoteRef:115] The latter was addressed since during detention owing to the presumption of innocence, an individual’s freedom was considered to be a matter to be decided by the judiciary and not the executive.  [114:  Nordally v The Attorney General and the Director of Public Prosecutions (1980), the Supreme Court of Mauritius.]  [115:  Nordally v The Attorney General and the Director of Public Prosecutions (1980), the Supreme Court of Mauritius.] 

A similar occurrence might have occurred during the introduction of the mandatory life sentence for individuals convicted the second time for a serious offence. The exception to the rule lay in the mitigating circumstances which related to the offender or the offence that could justify not imposing the sentence.[footnoteRef:116] This exception, when narrowly construed, ran the risk of imposing the sentence unnecessarily.[footnoteRef:117]  [116:  Regina v Offen (2001), Court of Appeal of England and Wales.	]  [117:  Mance J, Should the law be certain?, Oxford shrieval lecture 10.] 

[bookmark: _Toc26183221][bookmark: _Toc26183297][bookmark: _Toc26186105][bookmark: _Toc29554901]4.3 Conclusion
As put by Justice Mativo, no legislation is devoid of ambiguity and addresses all matters.[footnoteRef:118] It is the role of the courts to interpret how the law should apply to different cases. If the law is precise with no ambiguity or gaps then the judge should not belabour using other rules of statutory interpretation. [118:  Council of County Council Governors v the Attorney General and another (2017) eKLR.] 

As discussed in the previous chapter, courts are of the mind that interests of children differ subject to each child’s particular needs and circumstances. This is due to differences in factors such as, religion adhered to, age, relationship with the guardian(s) or parent(s), any disability that would demand special care or attention.[footnoteRef:119]  [119:  Reyneke M, ‘Realising the child’s best interests: lessons from the Child Justice Act to improve the South African Schools Act’, 14.] 

As such, the introduction of the definition into law may be of importance in guiding the courts when making their decisions in custody matters. Nevertheless, the effect will be minute since as has already been evinced in the previous chapter, as courts uphold the provision in the Children Act and Constitution regarding the best interests of the child, they have consistently applied the definitions albeit without making express reference to it. Further, the definitions proposed are also broad since it would be nearly impossible to foresee all circumstance that could arise as regards child custody matters. Such a broad approach thus ensures that courts can apply it in a flexible manner which in turn guarantees the protection of the interest of every child. 
[bookmark: _Toc26183222][bookmark: _Toc26183298][bookmark: _Toc26186106][bookmark: _Toc29554902]Chapter Five
[bookmark: _Toc29554903]5.0 Conclusion and Recommendations
[bookmark: _Toc26183224][bookmark: _Toc26183300]This chapter briefly recounts of the conclusions from the research done in the previous chapters as well as the recommendations that could be put in place to remedy the current status with regards to the comprehension of the best interest of the child during custody placements.
[bookmark: _Toc29554904][bookmark: _Toc26183226][bookmark: _Toc26183302]5.1 Conclusion
The best interest standard rule has been the grounding basis for granting custody for over a century. It has found its way into the Kenyan statute and its application has become a mandatory in all matters concerning children. The vagueness of the Children Act alongside other statutes has resulted in wider discretion being exercised by the judges in courts in applying it. Judges play an interpretive role with regard to legislation.[footnoteRef:120] It is construed that when playing this role, the judge seeks to unearth the intention of the draftsman.[footnoteRef:121] Lord Mance argued that the Parliament’s intention can only be deciphered in an indirect manner.[footnoteRef:122] He further quoted Lord Reid in support of his position who said that while interpreting the law, the judge does not seek to discover the intention of the draftsman but the meaning of the words used by the draftsman.[footnoteRef:123] In that regard, clear statements in law are more desired as they harbour little ambiguity.[footnoteRef:124] When the law is ambiguous, Mance advises that it is prudent to take the contextual approach in interpreting it.[footnoteRef:125] The unclarity of the best interest standard principle in the Children Act and the Constitution of Kenya is the source to the wide discretion of the judges because they play an interpretive role with regards to legislation which results to inconsistency. There is a need to codify the interests of the children inorder to reduce the wide discretion of the judges.  [120:  Council of County Council Governors v the Attorney General and another (2017) eKLR. Also see Article 259, Constitution of Kenya, 2010.]  [121:  Council of County Council Governors v the Attorney General and another (2017) eKLR. Also see Mance J, Should the law be certain?, Oxford shrieval lecture, 10.]  [122:  Mance J, Should the law be certain?, Oxford shrieval lecture, 10.]  [123:  Mance J, Should the law be certain?, Oxford shrieval lecture, 10.]  [124:  Blacks-Clawson international Ltd v Papierwerke Waldhof Aschaffenburg (1975), House of Lords of the United Kingdom.]  [125:  Mance J, Should the law be certain?, Oxford shrieval lecture, 10. See also Reserve Bank of India v. Peerless General Finance and Investment Co. Ltd. and others (1995), High Court of Calcutta, where the court avers that the text and context are what the interpretation should depend on.] 

The Children Act should not be guarded as to what the interests of the child are. Rather, it should make provision for the general needs or interests as well as provide little room for judges to apply discretion in determining the specific needs of each child. While the constitution endeavours to fill the lacuna left by the Children Act it yet falls short since it does not provide for some interests which are paramount for the development of the child. Such needs include the encouragement of social, emotional and intellectual development. These needs are left out and thus fall within the purview of court discretion to determine when they should be considered and to what extent. Such discretion is welcome but there is need for a more concise code providing guidelines availing an inventory of the needs and interests of children. 
[bookmark: _Toc29554905]5.2 Recommendations	
In that regard, the Children Act should detail the content of best interest standard or the factors that the courts should consider before making a determination on the custody of a child. Such a provision should, however, be inclusive thus taking into account the dynamic nature of the society. The Act, while not explicitly referring to them, has outlined the elements put into consideration which are the rights of the child, its overall well-being and its needs. Having this in mind, the court ought to take into account various factors that may help in creating a reasonable balance of the child’s rights. Such factors include: the wishes and views of the child as well as its parents, the child’s safety, the importance of the family as well as other close relationships.[footnoteRef:126] [126:  UNHCR Guidelines on determining the best interests of the child, 2008, 68-71. See also UNHCR Guidelines on assessing and determining the best interests of the child, 2018, 99-104. ] 

Moreover, Leann proposes a set of rules that could potentially cure the defects within the ‘best interest’ standard. The rules are:[footnoteRef:127]  [127:  Leann L L, ‘Origins and evolution of the “Best interests of the child” standard’.] 

a. Assessing the fitness of the parents to take custody. Unfitness or incompetence which can be grounded on factors such as violence, dependency on drugs, sexual abuse among others. She also borrows from Dr. Rex Baeber who also gives factors under which a parent may be considered incompetent. These include their ability to; abide by court orders: provide the basic needs for the child: instill discipline in a manner that it not physically damaging among others.
b. Identifying the needs and interests of children in general. The current legislative structure and judicial precedent state may provide guidelines for courts to determine the interests of children. Some states in the United States have codified certain features that can be considered interests of the child. Such include: the parent’s ability to meet the child’s needs, the quality of relationship of the child and the primary caregiver, the quality of adjustment of the child to the current housing among others.
c. Determining the needs of each specific child. She posits that children have different needs. It is therefore key to recognise the individuality of each child rather than consider all children as being the same. A focus needs to be drawn to the emotional, social, physical and intellectual development of each child.
d. The respective roles of the parents in meeting the child’s needs. A breakdown of the classes of the needs of children as provided by Leann constitutes the physical needs such as whether the parents can provide the good physical environment as well as everyday care; emotional/ social needs, that is, how the parents have proved that they can ensure the healthy emotional development of the child and whether they can nurture the child’s social development; intellectual needs, which is the manner in which each parent has established that he/ she can promote the child’s intellectual growth.
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