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Abstract
The purpose of this study is to assess whether mediation can be applied in the resolution of misdemeanours in Kenya. The misdemeanours discussed in this study, are specifically in relation to that of a private nature, that is, disputes involving one individual to another, as opposed to those that are more in the public realm. Examples of such misdemeanours are forcible entry, reckless and negligent acts, assault, handling stolen goods and damage to property
This research is necessitated as Kenya’s court system is crippled with an increase in caseload which results to delay of cases being hear and adjudicated on; thereby violating one’s constitutional right of speedy administrative action. 
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[bookmark: _Toc37903485]CHAPTER ONE: INTRODUCTION TO THE STUDY  
[bookmark: _Toc26184809][bookmark: _Toc37903486]1.0 Background to the problem
The term alternative dispute resolution, (hereafter referred to as ADR),  can be described to mean decision-making processes besides litigation which include negotiation, mediation, enquiry, arbitration, conciliation, expert arbitration and others.[footnoteRef:1] ADR is a process that allows for an alternative of seeking recourse to law courts in resolving disputes.[footnoteRef:2] These processes are now legally anchored in the Constitution of Kenya (2010) and various other statutes.[footnoteRef:3] Article 159(2)(c) of the Constitution of Kenya prompts courts and tribunals, in exercising judicial authority, to promote alternative methods of dispute resolution including reconciliation, mediation, arbitration and traditional dispute resolution mechanisms.[footnoteRef:4] [1:  Muigua K, ‘Alternative dispute resolution and article 159 of the constitution’ kmco.co.ke, 2012, 2. ]  [2:  Lumumba P and Franceschi L, ‘The constitution of Kenya 2010: a commentary’, Strathmore university press, 2014, 475. ]  [3:  Muigua K, ‘Regulating Alternative dispute resolution (ADR) practice in Kenya: Looking into the future’ kmco.co.ke, 2018, 5.]  [4:  Article 159(2)(c), Constitution of Kenya (2010). ] 

The Penal Code defines a misdemeanour as ‘an offence which is not a felony.’[footnoteRef:5] Accordingly, the term felony has been described as an offence which the law declares to be a felony. It further provides that it is an offence that is ‘punishable without proof of previous conviction, with imprisonment for three years or more, or with death if [it is] not declared to be a misdemeanour.’[footnoteRef:6] The Penal Code highlights some crimes which are deemed to be misdemeanours. Some examples of such crimes are common nuisance, idle and disorderly persons, negligent acts causing harm and various others.[footnoteRef:7] This study will solely focus on misdemeanours directed to specific individuals as opposed to the general public. For example, reckless and negligent acts;[footnoteRef:8] assault;[footnoteRef:9] and forcible entry.[footnoteRef:10] This is because mediation constitutes features of privacy, flexibility and easy access to parties in a dispute.[footnoteRef:11] Hence, it would not be relevant to apply it to public misdemeanours such as loitering or drunk and disorderly behaviour.  [5:  Section 4, The Penal Code (CAP 63). 	]  [6:  Section 4, The Penal Code (CAP 63.)]  [7:  Section 4, The Penal Code (CAP 63).]  [8:  Section 243, The Penal Code (CAP 63). ]  [9:  Section 250, The Penal Code (CAP 63). ]  [10:  Section 90, The Penal Code (CAP 63). ]  [11:  Muigua K, ‘Overview of arbitration and mediation’ Establishment of ADR mechanisms for labour relations in Kenya held at Kenya International Conference centre, Nairobi, 4-6 May 2011, 2.] 

In addressing the applicability of ADR for misdemeanours, this research will particularly focus on mediation. Given that mediation as a legal process is constitutionally recognised, it means that the notion of resolving criminal disputes outside the formal process, that is, litigation, is possible. 
Mediation is a mechanism among other ADR mechanisms that can be described as a ‘discretionary, informal, consensual, confidential and non-binding dispute resolution process in which a negotiated solution is reached through the aid of a neutral third party who assists the parties to the dispute.’[footnoteRef:12] The cardinal point in the mediation process is that it occurs when parties in a dispute reach a deadlock after attempting to negotiate.[footnoteRef:13] In such situations, to assist in carrying out negotiations and ‘ultimately break the deadlock’ the parties will accede to engaging a third party.[footnoteRef:14] [12:  Muigua K, ‘ADR and article 159 of the constitution’, 9.]  [13:  Muigua K, ‘ADR and article 159 of the constitution’, 10.]  [14:  Muigua K, ‘ADR and article 159 of the constitution’, 10. ] 

The ineffectiveness of the litigation process to manage and resolve conflicts is apparent. This is evidenced by its procedural technicalities such as expensive costs, difficult procedures and delays in adjudicating a case.[footnoteRef:15] With regard to delays, this essentially means that there are numerous backlogs of cases in Kenya’s courts today. The backlog of cases is a growing concern as it plagues the court system which is contrary to the well-known principle that justice delayed is justice denied.[footnoteRef:16]  [15: Kariuki M and Kariuki F, ‘Alternative dispute resolution, access to justice and development in Kenya’ Strathmore Law Journal, 2015, 1-   http://www.press.strathmore.edu/uploads/journals/strathmore-law-journal/SLJ1/1-SLJ-1-KMuigua-FKariuki-Alternative-Dispute-Resolution.pdf on 19 February 2018. ]  [16: Franceschi L, ’The case for 24-hour courts in Kenya’ Daily Nation, 21 May 2018 https://www.nation.co.ke/oped/blogs/dot9/franceschi/2274464-4573072-s0s8d3/index.html on 19 February 2019. ] 

This research proposes that the challenge of numerous cases flooding the courtrooms can be mitigated by exploiting a different approach to resolving crimes that is still within the confines of the law. This research proposes that mediation could qualify as an appropriate approach.
In respect to misdemeanours, this study argues that because misdemeanours are not serious criminal offences, as they are classified different from felonies, they can be resolved through mediation as they are extremely fundamental to the individuals involved.[footnoteRef:17] In so doing, this can contribute to the reduction of caseload in the court system, and thus allow for quick administrative action.  [17:  Hirschman N, ‘Mediating misdemeanours’ Hein Online, 2000, 12.  ] 

[bookmark: _Toc26184810][bookmark: _Toc37903487]1.1 Statement of the problem
As reported by the Judiciary, there were approximately 549,556 cases that were pending in court as of June 2018.[footnoteRef:18] Due to the increase in caseload, it is plain to note that this overwhelms the court system which results in delays of cases to be resolved within criminal proceedings.[footnoteRef:19] As a result, delay of rendering decisions in cases violates Article 47(1) of the Constitution of Kenya which provides for, ‘a right to an administrative action that is expeditious…’.[footnoteRef:20]    [18:  https://www.judiciary.go.ke/here-is-the-judiciarys-solution-to-case-backlog/ on 2 December 2019.]  [19:  International commission of jurists, ‘Criminal justice reforms: issues and options for Kenya’, 2018- https://icj-kenya.org/news/latest-news/184-criminal-justice-reforms-issues-and-options-for-kenya on 2 December 2019.]  [20:  Article 47(1), Constitution of Kenya (2010). ] 

In light of this problem, this study attempts to argue that mediation can be employed in resolving a portion of offences, that is, misdemeanours. Misdemeanours, though criminal in nature, ‘do not convey serious criminal behaviour as that of felonies.’[footnoteRef:21] [21:  Hirschman N, ‘Mediating misdemeanours’ Hein Online, 2000,12. ] 

1.2 [bookmark: _Toc26184811][bookmark: _Toc37903488]Hypothesis 
The following hypothesis will be tested in this study:
i. Since misdemeanours are lesser serious criminal offences, they can be resolved through an alternative means, that is mediation, as it is a much more effective mechanism for resolving misdemeanours.  
1.3 [bookmark: _Toc26184812][bookmark: _Toc37903489]Research questions 
This research study aims to answer the following questions: 
i. What is the legal framework for governing misdemeanours in Kenya?
ii. Whether misdemeanours are capable of being resolved through an alternative means, such as mediation?
iii. Why is mediation the most appropriate mechanism for resolving misdemeanours? 
1.4 [bookmark: _Toc26184813][bookmark: _Toc37903490]Significance of the study
This study is fundamental on the premise that it seeks to provide an alternative to resolving minor criminal disputes, that is, misdemeanours, outside the court system. The alternative would be the mediation process. This study is necessitated because, as earlier mentioned, the inadequacy of the litigation process is becoming apparent due to the vast number of cases being brought before the court. 
Furthermore, it is fundamental in that, the Constitution of Kenya implores the courts and tribunals to promote alternative methods of dispute resolution.[footnoteRef:22] This study will seek to show that resolving private misdemeanours need not be litigated on due to the challenges faced by the litigation process. It thus seeks to make the case that mediation would be a better process. [22:  Article 159(2)(c), Constitution of Kenya (2010).] 

1.5 [bookmark: _Toc26184814][bookmark: _Toc37903491]Theoretical framework
This study proposes the following theories to underpin the object of this study which is the use of mediation in resolving private misdemeanours. They highlight the idea that there are ways of addressing wrongdoing that increase offenders’ probability of future adherence to the law.[footnoteRef:23]  [23:  Tyler T, Sherman L, Strang H, Barnes G and Woods D, ‘Reintegrative shaming, procedural justice, and recidivism: the engagement of offenders' psychological mechanisms in the Canberra RISE drinking-and-driving experiment’ 41 Journal of the Law and Society Association 3, 2007, 554.] 

[bookmark: _Toc37903492]1.5.1 Procedural justice theory 
Thibaut and Walker, in their research on procedural justice, submitted their proposition that disputants consider the same level of care on how their disputes are resolved as they do about the outcomes they receive.[footnoteRef:24] Thibaut and Walker submit that the control model of procedural justice links people’s concern with procedures to the desire to influence their outcomes. Thus, in defining procedural fairness, a crucial element to consider is the level of input or participation that procedures allow.[footnoteRef:25] [24:  Blader S and Tyler T, ‘A four component model of procedural justice: defining the meaning of a “fair” process’ 29 Personality and social psychology bulletin 6, 2003, 747.]  [25:  Tyler T, ‘A four component model of procedural justice’, 748.] 

This theory denotes that experiencing fair procedures causes wrongdoers to regard the law and legal authorities as legitimate. This, inevitably, leads to enhanced commitment to obey the law.[footnoteRef:26] It further posits that defiance of, and resistance to conventional rules is greatly reduced when informal case processing is employed.[footnoteRef:27] In retrospect, the proposal to utilise an informal process, such as mediation, in resolving misdemeanours would result in a reduction of cases being submitted to the court process as the rate of reoffending is reduced, thereby aiding in decrease of case backlog in Kenya’s court system.[footnoteRef:28]   [26:  Tyler T et al, ‘Reintegrative shaming, procedural justice, and recidivism’, 556.]  [27:  Tyler T et al, ‘Reintegrative shaming, procedural justice, and recidivism’, 556.]  [28:  Tyler T et al, ‘Reintegrative shaming, procedural justice, and recidivism’, 557.] 

[bookmark: _Toc37903493]1.6 Literature Review   
Dr. Kinyanjui, in her article, ‘Restorative justice in traditional pre-colonial “criminal justice systems” in Kenya’, discusses how the penal practices in the pre-colonial traditional Kamba, Meru and Kikuyu communities in Kenya embraced restorative justice as understood today.[footnoteRef:29] This study will specifically look at the Kamba justice system. She highlights the potential of restorative justice as an involvement in crime and its function in meeting overall community goals through the genealogy of restorative justice in these communities.[footnoteRef:30] A general and frequently cited definition of restorative justice entails processes whereby, disputing parties in a specific offence collectively resolve how to deal with the repercussions of the offence and its implications in the future.[footnoteRef:31]  [29:  Kinyanjui S, ‘Restorative justice in traditional pre-colonial “criminal justice systems” in Kenya’, 10 Tribal Law Journal, 2009-2010, 1. ]  [30:  Kinyanjui S, ‘Restorative justice in traditional pre-colonial “criminal justice systems” in Kenya’, 1. ]  [31:  Kinyanjui S, ‘Restorative justice in traditional pre-colonial “criminal justice systems” in Kenya’, 2. ] 

She adopts the term “criminal justice system” within her article, with caution, since the communities did not have a distinct criminal justice system. In addition, for ease of reference she uses the modern legal terms “victims” and “offenders” to refer to the parties wronged and the wrongdoers in traditional communities. In the Kamba justice system, it was hinged on the inescapable social ties that made the individual a part of the community’.[footnoteRef:32] With regard to the social norms in the community, individuals acted accordingly to maintain the benefits that were brought about from being a part of the community. Restorative justice was therefore significant as relationships had to be maintained since they formed the foundation of the community.[footnoteRef:33]   [32:  Kinyanjui S, ‘Restorative justice in traditional pre-colonial “criminal justice systems” in Kenya’, 4. ]  [33:  Kinyanjui S, ‘Restorative justice in traditional pre-colonial “criminal justice systems” in Kenya’, 4. ] 

In addressing wrongdoing in the Kamba community, the council of elders in that clan would adjudicate on the matter when the victim and the offender belonged to the same clan. The offender and the victim, would each have a spokesperson from his or her family representing the facts to the clan of elders.[footnoteRef:34] Where the offender and the victim belonged to different clans, a spokesperson from each clan would be chosen to facilitate the ascertainment of facts from both sides. Compensation was also put in place, as a restorative measure to provide for the victim’s needs and to promote reconciliation within the community.[footnoteRef:35] Conclusively, this analysis evidences that traditional criminal justice systems are underpinned by restorative justice values.[footnoteRef:36] [34:  Kinyanjui S, ‘Restorative justice in traditional pre-colonial “criminal justice systems” in Kenya’, 5. ]  [35:  Kinyanjui S, ‘Restorative justice in traditional pre-colonial “criminal justice systems” in Kenya’, 5.]  [36:  Kinyanjui S, ‘Restorative justice in traditional pre-colonial “criminal justice systems” in Kenya’, 1.] 

Prapjel Mensah-Panford, in his article, ‘Mediation in Ghana’s criminal legal system: a proposal for an extension to cover severe offences’, notes that, litigation has been the chief means of resolving disputes; and this has created a single door courthouse concept as opposed to the use of ADR.[footnoteRef:37] Mediation is derived from the Latin word ‘mediare’, which when translated means to heal. Its nature lies in healing the individuals injured and involved due to the commission of the offence.[footnoteRef:38] Mensah elegantly opines that it is not institutions that make peace but rather people do, and this is the notion that mediation is rooted in.[footnoteRef:39] [37:  Panford P, ‘Mediation in Ghana’s criminal justice system: a proposal for an extension to cover severe offences’ Social Science Research Network, 2018, 3. ]  [38:  Panford P, ‘Mediation in Ghana’s criminal justice system’, 5.]  [39:  Panford P, ‘Mediation in Ghana’s criminal justice system’, 5.] 

Looking at Ghana’s judicial system, it has practiced an adversarial system of justice, that is, litigation, a colonial import from its colonizers, the British. However, the communities of the Gold Coast had useful dispute resolution systems, long before the advent of the British colonial rule.[footnoteRef:40] Several African commentators have posited that mediation as now exercised in the West has ‘deep roots in black Africa’ and that court based ADR is simply traditional mediation as practised by our forebears.[footnoteRef:41]  [40:  Panford P, ‘Mediation in Ghana’s criminal justice system’, 6.]  [41:  Panford P, ‘Mediation in Ghana’s criminal justice system’, 6.] 

Gabriel Teninbaum, in his journal article, ‘Easing the burden: Mediating misdemeanour criminal matters’, illustrates a systematic error in the American criminal justice system, which entails an increase in the volume of criminal cases, resulting to the courts being overburdened.[footnoteRef:42] Tenimbaum proposes the use of victim-offender mediation programs. These are programs that resolve criminal complaints by having the victim and offender reach a negotiated agreement, without having a trial.[footnoteRef:43] Not only do such programs aid in reducing the vast number of cases in court, but have further advantages. One of the advantages is that both the victim, on one side, can vent their anger, and on the other hand, the offender can explain what they did and why they did the offence from their own perspective.[footnoteRef:44] Tenimbaum asserts that such a result is advantageous as compared to litigation, where the two main actors are, not the defendant and the victim, but the lawyers representing them.[footnoteRef:45]  [42:  Tenimbaum G, ‘Easing the burden: mediating misdemeanour criminal matters’ 62 Dispute Resolution Journal 2, 2007, 63. ]  [43:  Tenimbaum G, ‘Easing the burden’, 63. ]  [44:  Tenimbaum G, ‘Easing the burden’, 64. ]  [45:  Tenimbaum G, ‘Easing the burden’, 64. ] 

Another germane concept to discuss is the use of gacaca courts in Rwanda for genocide prosecution. As described by Reyntjens and Vandeginste, a gacaca is a meeting that is convened whenever the need arises and in which members of a family or of different families are privy to and participate as opposed to a permanent judicial administrative institution.[footnoteRef:46] Traditionally, these proceedings would be chaired by family elders, usually wise old men, who would lead the group discussions and the end result would entail an arrangement that is acceptable to all participants in the gacaca.[footnoteRef:47] The gacaca would deal with conflicts that would be considered to be of a civil nature when brought before a court of law, for example, marriage, land rights, damage to property and various others. It also settled conflicts of a criminal nature, generally of a minor kind such as theft.[footnoteRef:48]  [46:  Reyntjens F and Vandeginste S, Peacebuilding: A field guide, Lynne Rienner Publishers, Colorado, 2001, 129. ]  [47:  Reyntjens et al, Peacebuilding, 129. ]  [48:  Reyntjens et al, Peacebuilding, 129. ] 

Rwanda’s traditional gacaca system thus has combinational elements of mediation, where parties are guided to reach their own solution to their dispute, arbitration, which allows parties to appoint a neutral party who will make independent decisions based on legal, equitable or hybrid considerations, and reconciliation, where the neutral party would prepare a binding or non-binding solution based on his/ her recommendation to which will be discussed with the parties in dispute.[footnoteRef:49]  [49:  Raper J, ‘The gacaca experiment: Rwanda’s restorative dispute resolution response to the 1994 genocide’ 5 Pepperdine Dispute Resolution Law Journal 1, 2005, 41. ] 

In the aftermath of the war and genocide, the Rwandan government took action in utilising the gacaca to promote peaceful settlement of disputes and to decrease the number of cases submitted to formal judicial structures.[footnoteRef:50] Quite synonymous to Western ADR processes, gacaca carries advantages such as being quicker, less expensive than litigation, flexible and allows for reconciliation to take place.[footnoteRef:51]  The Rwandan government currently proposes the use of gacaca tribunals to reduce the bottleneck of cases to be heard by the formal judicial structures.[footnoteRef:52] The formation of this participatory justice mechanism, modelled after the traditional gacaca, is meant to speed up the judicial process and to include an element of reconciliation.[footnoteRef:53] [50:  Reyntjens et al, Peacebuilding, 130. ]  [51:  Raper J, ‘The gacaca experiment,’ 42. ]  [52:  Reyntjens et al, Peacebuilding, 130.]  [53:  Reyntjens et al, Peacebuilding, 131.] 

Essential to the discussion of resolving misdemeanours through an alternative means, the provisions in the California Misdemeanour Mediation Statute outline what cases may be referred to mediation, which can be used at the discretion of authorities.[footnoteRef:54] It is crucial to point out that it prohibits cases of domestic violence and sexual assault. In addition, the Washington D.C misdemeanour mediation program restricts the use of mediation to minor misdemeanours.[footnoteRef:55]  [54:  Tenimbaum G, ‘Easing the burden’, 66.]  [55:  Tenimbaum G, ‘Easing the burden’, 66. ] 

In highlighting the success of mediation as a device to resolve misdemeanours, Tenimbaum posits that there is indeed evidence that mediation of misdemeanours is effective in reducing the burden on state officials and clearing court dockets.[footnoteRef:56] One illustration of such is the Washington D.C. Misdemeanour Mediation program implemented in 2002. Notably, in 2003, the program reported that about 80% of cases were diverted from prosecution to mediation.[footnoteRef:57] Additionally, a Colorado District court criminal misdemeanour mediation program also reported an 89% success rate.[footnoteRef:58] Given the anecdotal evidence of the success of resolving misdemeanours through mediation, this indeed corroborates the use of mediation as an appropriate mechanism for resolving misdemeanours. Tenimbaum posits that not only can mediation reduce the burden on the court system, but the participants too can benefit positively from it.[footnoteRef:59] He believes and asserts that for the proper functioning of mediation in criminal matters, lawmakers should realize that victims themselves have a cognizable personal interest in criminal litigation and seeking justice for the victim is one of the reasons for prosecuting crime.[footnoteRef:60]   [56:  Tenimbaum G, ‘Easing the burden’, 66.]  [57:  Tenimbaum G, ‘Easing the burden’, 66.]  [58:  Tenimbaum G, ‘Easing the burden’, 66.]  [59:  Tenimbaum G, ‘Easing the burden’, 66.]  [60:  Tenimbaum G, ‘Easing the burden’, 64. ] 

1.7 [bookmark: _Toc26184818][bookmark: _Toc37903494]Research design
[bookmark: _Toc26184819][bookmark: _Toc37903495]1.7.1 Research methodology
This study is essentially a doctrinal research. Its focus is on dealing with studying prevalent laws, authoritative materials and some case law. In addition, secondary data shall be the basis of studying these legal propositions which will analyse legal concepts, principles and relevant statutes. Additionally, this research will also carry out a comparative analysis study on Ethiopia and Kenya to make a case for Kenya adopting a similar avenue as that of Ethiopia’s. 
The primary sources will constitute various statutory regulation and some case law. The secondary sources to be used will largely consist of literature produced by various individual or institutional authors which will largely entail journal articles, books, and some case law. 
1.8 [bookmark: _Toc26184820][bookmark: _Toc37903496]Chapter breakdown 
This study shall be divided into five parts: 
[bookmark: _Toc26184821][bookmark: _Toc37903497]1.8.1 Chapter one: Introduction to the study  
Chapter one of the study introduces the topic of study by discussing the background and statement of the problem. It will further analyse various theories to support the object of the study and review various pieces of literature in relation to the object of the study. Lastly, it will generally break down the body of the research and highlight the research methodology of this study. 
[bookmark: _Toc26184822][bookmark: _Toc37903498]1.8.2 Chapter two: Legal framework for mediation in Kenya 
Having captured the topic of interest in chapter one, chapter two will discuss the relevant legal frameworks in place that provide for mediation in Kenya. This will be undertaken to identify any gaps within Kenya’s legal framework in utilizing the mediation process to address misdemeanours. Lastly, it will discuss the various legal and policy instruments in place that address the mass number of cases in the court system. 
[bookmark: _Toc26184823][bookmark: _Toc37903499]1.8.3 Chapter three: A qualitative comparison of Ethiopia and Kenya’s legal framework that provide for resolution of misdemeanours 
Chapter three will primarily be a comparative study. It will discuss Ethiopia’s legal framework in relation to the use of ADR in resolving petty offences.  From this data, this research attempts to argue that Kenya could follow the same measures as undertaken by Ethiopia in resolving misdemeanours. 
[bookmark: _Toc26184824][bookmark: _Toc37903500]1.8.4 Chapter four: A critique of the mediation process and a proposal of implementing the mediation process alongside the criminal justice system 
Chapter four will venture into a thorough critique of the mediation process. This will be done in an attempt to convey the appropriateness of using mediation in resolving misdemeanours. Additionally, it will also propose the incorporation of victim-offender mediation to be applied alongside the criminal justice system. 
[bookmark: _Toc26184825][bookmark: _Toc37903501]1.8.5 Chapter five: Findings, recommendations and conclusions   
Lastly, chapter five would primarily be a conclusive chapter. It will highlight the relevant findings gathered from the research which would also entail a response to the research questions. It will also provide recommendations. 
[bookmark: _Toc26184826][bookmark: _Hlk21682631]











[bookmark: _Toc37903502]CHAPTER 2: LEGAL FRAMEWORK FOR MEDIATION IN KENYA
[bookmark: _Toc26184827][bookmark: _Toc37903503]2.0 Introduction
This chapter seeks to explore the implementation of mediation in Kenya’s legal framework. Pursuant to this, it will analyse the various statutes that provide for mediation in the Kenyan legal system. 
Firstly, it will discuss the various international instruments that corroborate the notion of mediation in the use of resolving petty offences. It will then proceed to discuss Kenya’s own statutory legislation that recognizes the applicability of mediation which can be applied to resolving misdemeanours. It will further analyse the formalisation of court mandated mediation in Kenya. Lastly, this chapter deems fit to discuss the legislative framework established to assist in the reduction of case backlog in the court system. 
[bookmark: _Toc26184828][bookmark: _Toc37903504]2.1 International legislation that support ADR 
The International Covenant on Economic, Social and Cultural rights (ICESCR) acknowledges that ‘in participating in their freedom, human beings should enjoy their social, cultural and cultural rights; as well as [their] civil and political rights’.[footnoteRef:61]  [61:  Preamble, International covenant on economic, social and cultural rights, 3 January 1976, 993 UNTS.] 

Additionally, the International Covenant on Civil and Political rights (ICCPR) provides that, ‘for those states in which ethnic…minorities exist, the right to enjoy one’s culture shall not be denied to persons belonging to such minorities.’[footnoteRef:62] [62:  Article 27, International covenant on civil and political rights, 16 December 1966, 999 UNTS.  ] 

 These provisions are significant in highlighting the protection of cultural rights which encompasses methods of resolving disputes. 
Nevertheless, this does not mean ADR can be used for all kinds of criminal cases. States have the power through their national legislation to limit the application of ADR in absolving the offender from criminal responsibility in cases of serious offences.[footnoteRef:63] In respect to this point, the UN Economic and Social Council provides that subject to national law, restorative justice programmes may be used at any stage of the criminal justice system.[footnoteRef:64] An example of such a program would be victim-offender mediation, which will be discussed later on in chapter four of this study.  [63:  Dana A, ‘The status of alternative dispute resolution (ADR) in criminal justice system under the legal framework of Ethiopia and its challenges’ International Knowledge Sharing Platform, 2017, 73.]  [64:  ECOSOC RES/2002/12 Basic principles on the use of restorative justice programmes in criminal matters, 6.] 

In recognizing people’s right to enjoy their culture, this would inextricably entail the recognition of settling disputes in various communities.
[bookmark: _Toc26184829][bookmark: _Toc37903505]2.2 National legislation providing for mediation
[bookmark: _Toc37903506]2.2.1 The Constitution of Kenya (2010)
This Constitution of Kenya (2010) mandates the tribunals and courts that in exercising judicial authority, it shall be guided by principles of ADR which includes reconciliation, mediation, arbitration and traditional dispute resolution mechanisms.[footnoteRef:65] It thus acknowledges the coexistence of ADR within and alongside the criminal justice system.[footnoteRef:66]  [65:  Article 159(2)(c), Constitution of Kenya (2010).]  [66:  International development organisation, ‘Enhancing access to justice through alternative means of dispute resolution’, 2018- https://www.idlo.int/news/highlights/enhancing-access-justice-through-alternative-dispute-resolution-kenya on 26 November 2019.] 

The Constitution also provides that procedures for settling inter-governmental disputes should be provided by national legislation by using ADR mechanisms such as mediation and arbitration.[footnoteRef:67]  [67:  Article 189(4), Constitution of Kenya (2010). ] 

Based on the wording of article 159(2)(c) in the Constitution, it conveys that alternative forms for resolving disputes are not restricted to civil disputes; as such we can discern that the use of ADR methods within the criminal sector is indeed plausible.
[bookmark: _Toc37903507]2.2.2 Civil Procedure Act 
The governance of mediation can be inferred under the Civil Procedure Act.[footnoteRef:68] It is noteworthy to mention that this Act was amended by the Statute Law (Miscellaneous Amendments) which inaugurated aspects of mediation of cases in a bid to aid the court process.[footnoteRef:69] The Civil Procedure Act shows the establishment of a Mediation Accreditation Committee which shall be appointed by the Chief Justice.[footnoteRef:70] The Mediation Accreditation Committee will perform the following tasks: determining the criteria for the certification of members; proposing rules for the certification of members; maintain a register of qualified mediators; enforce a code of ethics as may be [authorised]; and to set up appropriate training programmes for mediators.[footnoteRef:71] [68:  Section 59B (1), Civil Procedure Act (Act No 3 of 1924). ]  [69:  Muigua K, Resolving conflicts through mediation in Kenya, Glenwood Publishers Limited, Nairobi, 2012, 130.]  [70:  Section 59A, Civil Procedure Act (Act No 3 of 1924).]  [71:  Section 59A (4), Civil Procedure Act (Act No 3 of 1924). ] 

Mediation is defined as an informal and non-adversarial process that does not include attempts made by a judge to settle a dispute within the course of judicial proceedings.[footnoteRef:72] It does, however, involve an impartial mediator who encourages and facilitates the resolution of a dispute between two or more parties.[footnoteRef:73] By virtue of this provision in the Act, mediation is depicted within the political process. However, the setting within which mediation is to operate makes the process legal.[footnoteRef:74]  [72:  Section 2, Civil Procedure Act (Act No 3 of 1924).  ]  [73:  Section 2, Civil Procedure Act (Act No 3 of 1924).]  [74:  Muigua K, Resolving conflicts through mediation in Kenya, 131.  ] 

In respect to references of cases to mediation, the Act provides that an agreement reached, as a result of mediation, between the parties in a dispute shall be recorded in writing and registered with the court and shall be enforceable as if it were a judgement of that court.[footnoteRef:75] It further adds that no appeal shall lie against an agreement referred to in the aforementioned provision.[footnoteRef:76] Looking at these provisions in the Act, they depict a formal nature in the mediation process.[footnoteRef:77]  [75:  Section 59B (4), Civil Procedure Act (Act No 3 of 1924).]  [76:  Section 59B (5), Civil Procedure Act (Act No 3 of 1924).]  [77:  Muigua K, Resolving conflicts through mediation in Kenya, 132. ] 

Dr. Kariuki Muigua, a legal proponent of ADR, posits that the Civil Procedure Act mirrors the notion of mediation from a Westerners perspective as opposed to the informal perspective.[footnoteRef:78] [78:  Muigua K, Resolving conflicts through mediation in Kenya, 132.] 

[bookmark: _Toc37903508]2.2.3 Criminal Procedure Code 
The Criminal Procedure Code (CPC) provides for courts to promote reconciliation and to facilitate the settlement for proceedings for common assault or for any other offence of a personal or private nature not amounting to a felony in an amicable way.[footnoteRef:79]  [79:  Section 176, Criminal Procedure Code (CAP 75). ] 

It should follow then, that mediation can be an appropriate mechanism in resolving petty offences as it has attributes of reconciling the parties in dispute. Therefore, with the existence of this provision in Kenya’s criminal legislation, it should compel courts to apply it in resolving misdemeanours and to provide legal and policy backing for it.[footnoteRef:80] [80: Kathure M, ‘These Are alternatives to criminal prosecution for the justice system’ https://icj-kenya.org/news/latest-news/246-there-are-alternatives-to-criminal-prosecution-for-the-justice-system on 26 November 2019.] 

The implementation of this provision can be seen in the case of Ceretta Merdardo v Republic where the respondent, Ceretta Merdardo, was charged with having carnal knowledge of a person against the order of nature contrary to section 162(A) of the Penal Code. It was held that the offence with which the respondent was charged with in the lower court is expressly declared as a felony in the Penal Code. Therefore, this was not a case where the court was required to promote reconciliation.[footnoteRef:81] [81:  (2004) eKLR.] 

[bookmark: _Toc37903509]2.2.4 National Cohesion and Integration Act 
The enactment of the National Cohesion and Integration Act seeks to encourage national cohesion and integration by outlawing prejudice on ethnic grounds. It provides for the establishment and vests power and functions on the National Cohesion and Integration Commission (NCIC).[footnoteRef:82]    [82:  Preamble, National Cohesion and Integration Act (Act No 12 of 2008). ] 

The Act provides that the purpose of the NCIC should be to enable and encourage good relations, harmony and peaceful co-existence between persons of the different ethnic and racial communities of Kenya.[footnoteRef:83] In addition, the Act stipulates that in attaining this objective, the commission shall promote mediation, reconciliation, arbitration and various other dispute resolution mechanisms in order to safeguard and enhance ethnic and racial harmony in peace.[footnoteRef:84]      [83:  Section 25(1), National Cohesion and Integration Act (Act No 12 of 2008). ]  [84:  Section 25(2)(g), National Cohesion and Integration Act (Act No 12 of 2008).] 

[bookmark: _Toc37903510]2.2.5 Victim Protection Act 
The Constitution of Kenya (2010) provides for the safeguarding of rights and well-being of victims of offences.[footnoteRef:85] In light of this provision, the President assented to the Victim Protection Act 2014.[footnoteRef:86]  [85:  Article 50(9), Constitution of Kenya (2010).]  [86: Bowry P, ‘A new era for victims of crime in Kenya’ Standard Digital, 22 October 2014  https://www.standardmedia.co.ke/article/2000139033/a-new-era-for-victims-of-crime-in-kenya on 26 November 2019.] 

One of the ways the Act envisages the protection of dignity of victims is by utilizing reconciliation in appropriate cases by means of a restorative justice approach.[footnoteRef:87] Typically, the only consolation that victims of crime received was knowing that the perpetrators would receive a harsh custodial sentence if convicted.[footnoteRef:88]  [87:  Section 3(b)(iii), Victim Protection Act (Act No 17 of 2014). ]  [88:  Mwale D, ‘Beyond watching brief and court testimonies: a new dawn for restorative and reparative criminal justice in Kenya’ https://www.mwalelegal.co.ke/beyond-watching-brief-court-testimonies/ on 26 November 2019.] 

[bookmark: _Toc26184831][bookmark: _Toc37903511]2.3 The Implementation of the mediation process in Kenya 
Having analysed the various statutory legislation that discusses ADR, this study also deems it crucial to discuss how the mediation process is carried out in Kenya. For purposes of this research, it will specifically analyse the aspect of court mandated mediation. This is to discern whether this form of mediation is ideal in resolving misdemeanours. 
International law and practice have primarily provided for the existence of a mediation framework. Institutions handling mediation in Kenya, such as, the Chartered Institute of Arbitrators and the Dispute Resolution Centre have then concentrated them into guidelines.[footnoteRef:89] The accommodation for mediation as a legal process is envisaged in the Kenyan legal framework in which case it leads to settlement rather than a resolution.[footnoteRef:90] [89:  Muigua K, Resolving conflicts through mediation in Kenya, 119.]  [90:  Muigua K, Resolving conflicts through mediation in Kenya, 134. ] 

The Judiciary, as of May 2016, initiated a court annexed program at the Milimani Law courts. In 2016, the coming into effect of the Mediation (Pilot Project) Rules 2015 under the Civil Procedure Act denoted the commencement of the Pilot stage being effectuated in the Commercial and Family divisions of the High Court at Milimani Law courts.[footnoteRef:91] The provision of court annexed mediation is articulated under the Civil Procedure Act.[footnoteRef:92]  [91:  http://kenyalaw.org/kenyalawblog/judiciary-opens-its-doors-to-mediation/ on 15 October 2019.]  [92:  Section 59B, Civil Procedure Act (Act No 3 of 1924).] 

[bookmark: _Hlk26193461] In court annexed mediation, the process begins where a case is first screened, and if it qualifies it is referred to mediation.[footnoteRef:93] Subsequently, the court will provide the parties in dispute with three mediators, from whom both parties choose one with whom they prefer. After which, the mediators will listen to each of their grievances and aid them in reaching a mutually acceptable solution.[footnoteRef:94] Alternatively, there exists another remote form of court annexed mediation whereby, the defendant and the plaintiff reach an agreement on the subject matter of the suit through mediation and then the court shall order that agreement. In this instance, the litigious parties have the recourse of settling their dispute through mediation, and then proceeding to the court to record a consent judgement.[footnoteRef:95]   [93: https://www.worldbank.org/en/news/feature/2017/10/05/court-annexed-mediation-offers-alternative-to-delayed-justice-for-kenyans on 15 October 2019.]  [94: https://www.worldbank.org/en/news/feature/2017/10/05/court-annexed-mediation-offers-alternative-to-delayed-justice-for-kenyans on 15 October 2019.]  [95:  Muigua K, Resolving conflicts through mediation in Kenya, 121. ] 

The development of the court annexed mediation programme has proven to be advantageous as it provides Kenyans with a low cost and less arduous measure for resolving disputes.[footnoteRef:96] Unlike courts which have an adversarial system, parties resolving their disputes through mediation often remain friends after the case is resolved as mediators seek to achieve a win-win situation where everyone is a winner.[footnoteRef:97] [96: https://www.judiciary.go.ke/news/judiciary-in-bold-move-to-entrench-mediation-as-a-means-of-dispute-resolution/ on 15 October 2019.]  [97: https://www.judiciary.go.ke/news/judiciary-in-bold-move-to-entrench-mediation-as-a-means-of-dispute-resolution/ on 15 October 2019.] 

[bookmark: _Toc26184832][bookmark: _Toc37903512]2.4 Critique of court annexed mediation 
Kariuki Muigua argues that in the Kenyan legal framework, mediation is perceived as a legal process, in which case the outcome would lead to a settlement rather than a resolution.[footnoteRef:98] This is contrasted with mediation in the political process where the outcome reached would be much favourable as it has more attributes of mediation, and arguably because it leads to conflicts being resolved.[footnoteRef:99] He argues that court mandated mediation is more of a supplement to litigation than it is mediation as it can only lead to a settlement of the dispute and not a resolution of the conflict.[footnoteRef:100]  [98:  Muigua K, Resolving conflicts through mediation in Kenya, 134. ]  [99:  Muigua K, Resolving conflicts through mediation in Kenya, 134. ]  [100:  Muigua K, Resolving conflicts through mediation in Kenya, 134. ] 

While the benefits of mediation are acknowledged, in respect to efficiency and cost cutting,[footnoteRef:101] it has been argued that court mandated mediation presents itself as an oxymoron. Mediation is a consensual process, and is thus is based on the inclination of the parties in dispute. As such any obligation to undergo court mandated mediation could possibly dismantle its consensual make-up.  Mandating the mediation process eliminates the pivotal concept of voluntariness and participant control that distinguishes mediation from litigation, which is one of the features of mediation that contribute to its success in several cases.[footnoteRef:102]   [101:  Green C, ‘ADR: Where did the alternative go? Why mediation should not be a mandatory step in the litigation process’ 12 ADR Bulletin 3, 2010, 1.]  [102:  Green C, ‘ADR: Where did the alternative go?’, 1.] 

Another critique of court mandated mediation is the element of coerciveness by the courts to participate in the process. Parties may not be so willing to explore or consider possible solutions. It is more satisfactory for parties to be involved and have control of the outcome. The question then becomes whether mandated mediation does indeed achieve the goal of the parties. A case could be made that the focal point of mandatory mediation would be for parties to reach a settlement and consequently parties would lose sight to the merits of their case.[footnoteRef:103] The purpose of the mediation process is then shifted from its original purpose which is the resolution of disputes to the settlement of disputes. A resolution is a more stable process as it gets to the essence of the conflict addressing the underlying psychological issues between the parties.[footnoteRef:104]  [103:  Green C, ‘ADR: Where did the alternative go?’, 3.]  [104:  Muigua K, Resolving conflicts through mediation in Kenya, 140.] 

Dr. Muigua opines that with the legal framework established, the resolution of disputes in Kenya is not going to be attained using the legal process of mediation.[footnoteRef:105] [105:  Muigua K, ‘Resolving conflicts through mediation in Kenya’, 141] 

[bookmark: _Toc37903513]2.5 Statutory legislation addressing case backlog in the Kenyan judiciary
Having analysed the various pieces of Kenya’s legislation that recognize and support ADR, it is also significant to highlight the various legislation that have been enacted to help reduce the volume of cases within Kenya’s court system. 
[bookmark: _Toc37903514]2.5.1 Plea bargaining Guidelines  
Taking into cognizance of the grave problem of  the increase in case backlog and the congestion of prisons within the criminal justice sector, the Office of the Director of Public Prosecution(ODPP) has sought to use plea bargaining as a novel prosecutorial tool to dispense justice without delay but within the confines of the law.[footnoteRef:106] It is a procedure that is yet to attain currency at the criminal level and it is doubtful that its postulates have received judicial consideration.[footnoteRef:107] [106:  Kathure M, ‘These are alternatives to criminal prosecution for the justice system’ https://icj-kenya.org/news/latest-news/246-there-are-alternatives-to-criminal-prosecution-for-the-justice-system on 26 November 2019.]  [107:  Kiage P, Essentials of criminal procedure in Kenya, Law Africa Publishing, Nairobi, 2010, 105. ] 

The Criminal Procedure Code allows for the provision of the plea-bargaining concept.[footnoteRef:108] The aim of the plea bargain is to condense the matters in a case with a view to reaching a fair result within the shortest possible time which includes the possibility of reaching an agreement about acceptable pleas of guilt and recommendations on sentencing.[footnoteRef:109] There is a prevalent element of negotiation when reaching a plea agreement between the accused person and the prosecutor. This negotiation could entail the lowering of the charge to a less offence; removal of a charge; or the promise not to advance with other possible charges.[footnoteRef:110] In the course of initiating a plea agreement, the parties ought to notify the court of their intent in negotiating a plea agreement.[footnoteRef:111] The court must, however, not take part in the negotiation;[footnoteRef:112] it, instead, acts as an independent arbiter between the parties.[footnoteRef:113] [108:  Section 137(A), Criminal Procedure Code (CAP 75).]  [109:  Section 1B, Plea Bargaining Guidelines (2019). ]  [110:  Section 137A (1), Criminal Procedure Code (CAP 75).]  [111:  Section 137C (2), Criminal Procedure Code (CAP 75). ]  [112:  Section 137C (3), Criminal Procedure Code (CAP 75).]  [113:  Kiage P, Essentials of criminal procedure in Kenya, 106. ] 

The plea bargaining guidelines are meant to be used by both private and public prosecutors.[footnoteRef:114] These guidelines set out the procedure by which a prosecutor, with a view to agreeing to an alternative means of disposing a criminal case, may conduct discussions with an accused or a legal representative.[footnoteRef:115] [114:  Section 1A, Plea Bargaining Guidelines (2019). ]  [115:  Plea bargaining Guidelines (2019).] 

[bookmark: _Toc37903515]2.5.2 Small Claims Court Act (2016)
Another noteworthy legislative development is the Small Claims Court Act. It deals with civil matters which relates to ‘contract of sale and supply of goods or services; setoff and counterclaim under any contract…’.[footnoteRef:116]   [116:  Section 12(1), Small Claims Court Act (Act No 2 of 2016).] 

In the exercise of its jurisdiction, this court is to be guided by principles of article 159(2) of the Constitution of Kenya. 
Due to the several cases lodged within the Judiciary that are awaiting to be heard or resolved which contributes to injustice, this Act mandates the court to ensure that there is timely disposal of proceedings before the court using the least expensive method.[footnoteRef:117] In seeking to attain this objective, the court may adopt and implement any other means of dispute resolution with the consent of the parties.[footnoteRef:118]  [117:  Section 3(3)(a), Small Claims Court Act (Act No 2 of 2016).]  [118:  Section 18(1), Small Claims Court Act (Act No 2 of 2016).] 

[bookmark: _Toc37903516]2.5.3 Taskforce on Informal Justice systems 
There is an ongoing Taskforce on Informal Justice Systems that is mandated to develop a Policy to integrate traditional informal justice systems and other informal mechanisms into the formal justice system to access justice in Kenya.[footnoteRef:119]   [119: http://www.probation.go.ke/news/82-chief-justice-appoints-taskforce-on-informal-justice-systems.html on 2 December 2019.] 

The European union, through its Programme for Legal Empowerment and Aid delivery in Kenya (PLEAD), with technical assistance from the United Nations Office on Drugs and Crime (UNODC) has funded this Policy.[footnoteRef:120] This Policy is directed at strengthening the links between formal and informal justice systems as opposed to replacing reliance on courts.[footnoteRef:121]   [120: https://www.unodc.org/easternafrica/en/call-for-submissions-on-landmark-alternative-justice-system-policy.html on 2 December 2019.]  [121: https://www.unodc.org/easternafrica/en/call-for-submissions-on-landmark-alternative-justice-system-policy.html on 2 December 2019.
] 

Therefore, with the enactment of this Policy, it will go to show that informal systems are efficient, arguably more so than litigation, in resolving disputes, and can be applied in resolving misdemeanours.    
[bookmark: _Toc26184833][bookmark: _Toc37903517]2.6 Conclusion 
From this chapter, a general observation to note would be that there is a plethora of legislation that advocates for the use of mediation in resolving disputes, most of which are tailored to the civil sector. Notably, section 176 of the Criminal Procedure Code accommodates the notion of settling disputes of a personal nature not amounting to a felony (i.e. misdemeanours) amicably. With regard to this provision, it buttresses the notion of resolving misdemeanours outside the litigation process. 
Lastly, having examined the implementation of court annexed mediation framework in place, an observation can be made that it is not an ideal form of resolving disputes as the crucial element of voluntariness is not taken in consideration.   









[bookmark: _Toc26184834][bookmark: _Toc37903518]CHAPTER 3: A QUALITATIVE COMPARISON OF ETHIOPIA AND KENYA’S LEGAL FRAMEWORK THAT PROVIDE FOR RESOLUTION OF MISDEMEANOURS 
[bookmark: _Toc37903519]3.0 Introduction 
The focus of this chapter entails analysing how the Ethiopian jurisdiction regulates petty offences. The essence of it is to show that there is a case to be made as to how Kenya can better address misdemeanours to enhance the criminal justice system.  
It examines the legal and policy frameworks established in Ethiopia and also highlights how the Oromo, an ethnic group in Ethiopia, practise the Jaarsumma institution which is a mediation process of resolving criminal disputes as a traditional dispute resolution process.[footnoteRef:122] Lastly, it will discuss the prevalent legislation that discusses how petty offences are to be dealt with in Kenya which will entail the legal opinions provided on it from different case law.   [122:  Edossa J, ‘Mediating criminal matters in Ethiopian criminal justice system: The prospect of restorative justice system’ 1 Oromia Law Journal 99, 2012, 101. ] 

The primary reason this study sought to choose Ethiopia as the object of this comparative study is because of its constitutional provision on the provision of ADR, which is synonymous to that of article 159(2)(c) of the Constitution of Kenya (2010). It is this constitutional provision that has set a foundation for minor offences being resolved through an alternative means besides litigation. Therefore, this study proposes that Kenya’s judicial system follow in similar footsteps as that of Ethiopia’s.   
[bookmark: _Toc37903520]3.1 Informal systems of resolving disputes in Ethiopia   
Ethiopia, with its rich diversity of culture, inhabits sixty-two tribal groups which includes at least seven recognizable ethnic groups.[footnoteRef:123]  The diversity continues to extend in linguistics as there are eighty-two different languages and the dialects spoken throughout the country are more than two hundred. Amharic is the official language of Ethiopia. Looking at the resolution of criminal acts in Ethiopia, there are two modes of resolution that are prevalent, that is, the formal judicial system and the informal practices of resolving disputes.[footnoteRef:124]   [123:  Macfarlane J, ‘Working towards restorative justice in Ethiopia: integrating traditional conflict resolution systems with the formal legal system’ 8 Cardozo Journal of Conflict Resolution 2, 2007, 498. ]  [124:  Macfarlane J, ‘Working towards restorative justice in Ethiopia’, 499] 

Seeing as the dispute resolution environment is encompassed with both the informal and formal systems, it is necessary to distinguish between the two and look at how their distinctive character affects resolution of disputes. The formal legal system primarily deals with institutions and procedures that are sanctioned by the state and principles of law. Informal dispute resolution systems are underpinned by customs of the community, or familial relationships which work alongside the official processes that have been sanctioned by the state.[footnoteRef:125]  [125:  Macfarlane J, ‘Working towards restorative justice in Ethiopia’, 487.] 

It is a popular notion, in society, for people to take into consideration shared substantive norms to resolve disputes as opposed to seeking recourse in legal norms. In society, quite commonly, the informal systems play a significant role than the formal rules of law when it comes to the social ordering of a community. Within informal systems of dispute resolution, there is no sanction of outcomes. For example, some processes may be considered informal because they operate outside the formal legal system irrespective of the fact that they are well structured and organised.[footnoteRef:126]  [126:  Macfarlane J, ‘Working towards restorative justice in Ethiopia’, 490] 

[bookmark: _Toc37903521]3.1.1 The practice of Jaarsumma among the Oromo in resolving disputes 
For centuries, in Ethiopia, the mediation process has served as a useful tool as a traditional method of dispute resolution. Ethnic groups widespread in the country practice criminal dispute resolution processes in dealing with offenders and victims. Nonetheless, despite the consistent practice of such institutions within the local community, the formal criminal justice system of Ethiopia has not integrated the mediation process as an alternative to resolving criminal disputes.[footnoteRef:127]  [127:  Edossa J, ‘Mediating criminal matters in Ethiopian criminal justice system’, 100. ] 

The Jaarsumma when translated means Mediation Council. It consists of a group of 3 to 8 local elders who are highly regarded in the community. An array of reasons come into play when nominating local elders to act as the mediators when a dispute arises. These would entail their ‘profound expertise of custom, precedent and seera (the law of the Oromo); their experience in handling conflicts; their willingness to help solve problems within members of the community to restore peace and their selflessness.’[footnoteRef:128] [128:  Edossa J, ‘Mediating criminal matters in Ethiopian criminal justice system’, 120.] 

The formation of the Jaarsumma institution can be classified into three alternative processes. Firstly, it involves a situation where the offender takes initiative by admitting to his offense which commences the reconciliation process. In this process, the offender will implore the victim or the victim’s family to settle the matter through local custom. The offender also has the right to choose his or her own elders. Similarly, the family of the victim may select their own Jaarsa araara (which means reconciliation elder) whom they believe would support their case.[footnoteRef:129]  [129:  Edossa J, ‘Mediating criminal matters in Ethiopian criminal justice system’, 119.] 

[bookmark: _Hlk24364884]The second alternative occurs when there is no communication that is taking place between the disputing parties. In such cases, initiative is taken upon by the local elders of the community to aid the victim, the victim’s family and the offender to restore harmony in the community. The elders will act as mediators and will thus attempt to reconcile the disputing parties and their families independently. Once a mediator on either side of the parties in dispute manages to get through one of the parties to undergo reconciliation, the Jaarsumma process begins at once. The process cannot take place without the consent of both parties.[footnoteRef:130]  [130:  Edossa J, ‘Mediating criminal matters in Ethiopian criminal justice system’, 119.] 

The third alternative process is when claims are brought forth to the elders by the victim and his or her family before taking recourse in the formal sector, that is the courts. This process is commonly sought in crimes which affect the personal interests of the victim such as petty offences. The victim in this case recognizes that resorting to a litigious way of resolving the crime would be a disadvantage owing to the resources and lengthy time it would take. As such, the victim would decide to take the matter to Jaarsumma institutions to consider these interests.[footnoteRef:131]   [131:  Edossa J, ‘Mediating criminal matters in Ethiopian criminal justice system’, 120.] 

In carrying out the Jaarsumma process, the elders gather around urging the parties in dispute to be reasonable when making and refuting claims and to observe honesty when providing information. The elders then listen to the claims and opinions of each party while the opponent is present. [footnoteRef:132] After listening to the information given by the victim and the offender, the elders as a group of mediators, consult various authorities to enable the parties in dispute to agree on an acceptable solution. Such authorities would include norms, values and rules of the local community. Finally, having listened to each of the disputants’ side of the case, the elders will reach their decision after analysing the severity of the injury endured by the victim and his or her family; and then proceed to encourage the parties in dispute to make a joint decision.[footnoteRef:133]  [132:  Edossa J, ‘Mediating criminal matters in Ethiopian criminal justice system’, 120. ]  [133:  Edossa J, ‘Mediating criminal matters in Ethiopian criminal justice system’, 121.] 

In conclusion, the utility of the Jaarsummaa institution and its mediating task undertaken by the Jaarsa araaraa to try and mend disputes between the victim and the offender could be utilized as a victim-offender mediation scheme in buttressing principles of restorative justice in the Ethiopian criminal justice system.[footnoteRef:134] [134:  Edossa J, ‘Mediating criminal matters in Ethiopian criminal justice system’, 122. ] 

[bookmark: _Toc37903522]3.2 Legal and policy frameworks that address petty offences in Ethiopia 
[bookmark: _Toc37903523]3.2.1 Constitution of Federal Democratic Republic of Ethiopia 
There is a duty imposed by the Constitution of Federal Democratic Republic of Ethiopia, [hereafter referred to as (FDRE)], on the government to support the enrichment and growth of cultures and traditions which are underpinned by democratic norms and ideals, human dignity and rights of equality.[footnoteRef:135] It further provides that the Constitution is the supreme law of the land and that any law which contravenes it shall not have effect.[footnoteRef:136] Therefore, the Constitution of FDRE recognizes and protects the traditions and cultures of Ethiopia.[footnoteRef:137] [135:  Article 91(1), Constitution of Federal Democratic Republic of Ethiopia (1995).  ]  [136:  Article 9(1), Constitution of FDRE (1995). ]  [137:  Dana A, ‘The status of alternative dispute resolution (ADR) in criminal
justice system under the legal frameworks of Ethiopia & its challenges’, 75.] 

The Constitution further provides that it shall not hinder disputes which are family related or personal in nature from being adjudicated as per customary or religious laws provided there is an agreement between the parties.[footnoteRef:138]  [138:  Article 34(5), Constitution of FDRE (1995).] 

From this provision, the word ‘dispute’ may not necessarily be limited to disputes of a civil nature but as such can encompass disputes relating to that of a criminal nature. It is notable to mention that the Constitution of Kenya, too, does not restrict the nature of dispute to be subject to ADR. 
[bookmark: _Toc37903524]3.2.2 Criminal Procedure Code of Ethiopia 
According to the Criminal Procedure Code of Ethiopia, it shows that crimes can classified into two types, those punishable by public prosecution;[footnoteRef:139] and those punishable on private complaint.[footnoteRef:140] For purposes of the object of this study, which are petty criminal offences, this study will focus on the latter. In distinguishing the two, crimes punishable by public prosecution arise where the interests of the state or community at large is affected.[footnoteRef:141] On the other hand, crimes punishable upon private complaint, are the kind of crimes which look at the injured or aggrieved party as an individual person as opposed to the state or community as mentioned above.[footnoteRef:142] Examples of such crimes are assaults, common injury caused by negligence or common wilful injury as indicated in the Penal Code of Ethiopia.[footnoteRef:143]This is because such kind of crimes imply a higher degree of private interest than public interest.[footnoteRef:144]    [139:  Article 40(1), Criminal Procedure Code of Ethiopia, (Act No 185 of 1961]  [140:  Article 44(1), Criminal Procedure Code of Ethiopia, (Act No 185 of 1961).  ]  [141:  Dana A, ‘The status of alternative dispute resolution (ADR) in criminal justice system under the legal frameworks of Ethiopia & its challenges’, 74. ]  [142:  Dana A, ‘The status of alternative dispute resolution (ADR) in criminal justice system under the legal frameworks of Ethiopia & its challenges’, 74.]  [143:  The Penal Code of Ethiopia (No. 158 of 1957).]  [144:  Dana A, ‘The status of alternative dispute resolution (ADR) in criminal justice system under the legal frameworks of Ethiopia & its challenges’, 74] 

The Criminal Procedure Code provides that a stay of the proceedings may be applied to the court by the public prosecutor where there is evidence in a private prosecution which shows that a more grave offence has occurred than has been charged in a private prosecution.[footnoteRef:145] This provision is keen on ensuring that the severity of the crime is taken into consideration. Such that, if there is evidence that the offence was too grave, the court shall stay the proceedings of the private prosecution. This provision in Ethiopia’s Criminal Procedure Code is similar to section 176 of Kenya’s own Criminal Procedure Code.   [145:  Article 48, Criminal Procedure Code of Ethiopia, (Act No 185 of 1961).] 

In the case that the alleged crime is punishable on private complaint, the Criminal Procedure Code of Ethiopia does not prevent the aggrieved party and the offender from reaching a settlement using any ADR process.[footnoteRef:146] It is noteworthy to see that the legislation also encourages courts to attempt to reconcile the offender and the victim during the first hearing and before the charges are read.[footnoteRef:147] [146:  Dana A, ‘The status of alternative dispute resolution (ADR) in criminal
justice system under the legal frameworks of Ethiopia & its challenges’, 74. ]  [147:  Article 151(2), Criminal Procedure Code of Ethiopia (Act No 185 of 1961).] 

Furthermore, it is commendable to note that the Criminal Procedure Code of Ethiopia categorizes the procedure to be undertaken for petty offences as a special procedure amongst other cases. This is highlighted under title II of the Criminal Procedure Code of Ethiopia from Article 167 to Article 170.[footnoteRef:148] What is commendable about having a structured procedure in regard to cases of petty offences is that it provides for a simplified procedure. For example, one may not be required to go to court as it is possible to send a document certifying guilt.[footnoteRef:149] [148:  Article 167, Criminal Procedure Code of Ethiopia (Act No 185 of 1961).]  [149:  Teklu A and Mohammed K, ‘Ethiopian criminal procedure teaching material’ Lawethiopia.com, 2009, 279. ] 

[bookmark: _Toc37903525]3.2.3 Criminal Justice Policy of Federal Democratic Republic of Ethiopia 
The introduction of the Criminal Justice Policy of FDRE has also provided for a form of diversion to out-of-court mechanisms.[footnoteRef:150] The aim of this Policy is to introduce new legal thinking, practice and procedures into the Ethiopian criminal justice system.[footnoteRef:151] By creating a procedure, for use of out-of-court mechanisms, it has prepared for a fair and sustainable solution to crime. Thus, it contributes to new legal thinking and practices under this enacted Policy.[footnoteRef:152]  [150:  Enyew E, ‘The space for restorative justice in the Ethiopian criminal justice system’ 2 Bergen Journal of Criminal Law and Criminal Justice 2, 2014, 238. ]  [151:  Enyew E, ‘The space for restorative justice in the Ethiopian criminal justice system,’ 238. ]  [152:  Enyew E, ‘The space for restorative justice in the Ethiopian criminal justice system,’ 239.] 

According to the Criminal Justice Policy of FDRE it provides for the resolution of disputes through reconciliation between the injured party and the offender. This is restricted to crimes punishable upon private complaint.[footnoteRef:153] Similar to the Criminal Procedure Code, this Policy views minor criminal offences as crimes committed to the person and not the state; thereby providing for reconciliation.  [153:  Article 3.9B, Criminal Justice Policy of Ethiopia (2011).] 

The Policy provides for general principles which would aid in guiding the referral of certain criminal cases to out-of-court mechanisms. In doing so, it takes into account: the character of the accused, the type of crime, the circumstances of the action of the crime, whether the interests of the public and victims are better satisfied by the use of out-of-court mechanisms than litigation and various others.[footnoteRef:154]    [154:  Enyew E, ‘The space for restorative justice in the Ethiopian criminal justice system,’ 239. ] 

The Policy also provides for certain conditions that ought to be met before diverting a case from the court system. Firstly, the accused must wilfully admit to the crime and express his/her remorse in writing after receiving sufficient legal advice to that effect. The second condition warrants that the accused present an apology to the victim and express their readiness to compensate the aggrieved party for the damage caused. Lastly, the accused should be informed beforehand, that they have a right to refuse the referral of the case to out-of-court mechanisms.[footnoteRef:155] [155:  Enyew E, ‘The space for restorative justice in the Ethiopian criminal justice system,’ 239. ] 

With the guidance of these general principles and conditions, the police, prosecutors and judges are given the discretionary authority to refer certain criminal cases to out-of-court mechanisms.[footnoteRef:156] [156:  Enyew E, ‘The space for restorative justice in the Ethiopian criminal justice system,’ 239. ] 

[bookmark: _Toc37903526]3.3 How misdemeanours are handled in Kenya 
According to the Criminal Procedure Code of Kenya, it encourages courts to facilitate the settlement of proceedings for any offence of a personal nature not amounting to a felony, such as, common assault in an amicable way and through promoting reconciliation.[footnoteRef:157] [157:  Section 176, Criminal Procedure Code (Cap 75).] 

According to the Penal Code of Kenya, most misdemeanours are codified with penalties of severe punishments which entail imprisonment of up to 2 years; or a fine; or both.[footnoteRef:158] Examples of such misdemeanours are forcible entry; affray and negligent acts causing harm.[footnoteRef:159]  [158:  Section 36, The Penal Code (CAP 63) ]  [159:  The Penal Code (CAP 63).  ] 

[bookmark: _Hlk26317249]Judge Maraga, in the case of, Juma Faraji Senge alias Juma Hamisi v Republic stated that, 
“besides cases of minor assault cases or such minor cases in which the court can encourage reconciliation under section 176 of the Criminal Procedure Code, it is prohibited for a complainant to withdraw a criminal case for whatever reason.”[footnoteRef:160]  [160:  (2007) eKLR.] 

[bookmark: _Hlk26203935]This opinion differed in the case of Haron Mandela Naibei v Republic wherein the appellant was charged with grievous harm contrary to section 234 of the Penal Code.[footnoteRef:161] The court recognized that reconciliation is encouraged to be upheld by the courts in cases of common assault or any other offences of a private nature not amounting to a felony. However, the case beforehand involved one of grievous harm and as such the court considered it to be an assault of aggravated nature which does not fall under the same category as criminal offences which can be allowed for reconciliation.[footnoteRef:162]  [161:  (2014) eKLR.]  [162:  (2014) eKLR.] 

It would therefore seem that one factor to take into consideration would be the severity of the misdemeanour. This factor is further emphasised in the case of Karen Kases Bunjika v Director of Public Prosecutions (DPP) & another whereby the applicant was on trial for the offence of robbery with violence contrary to section 296(2) of the Penal Code. The applicant was seeking a withdrawal of the charges against him.[footnoteRef:163] [163:  (2018) eKLR, para.1.  ] 

The judge, however, did not approve of the withdrawal of the charge. One of the reasons for his disapproval was because of the serious nature of the offence of robbery with violence using firearms.[footnoteRef:164] In addition, he provided that improper termination of grave criminal charges would discourage prosecutorial agencies and the police to the detriment of the country’s ability to prevent such crimes.[footnoteRef:165] Accordingly, the judge ordered for the case to proceed to a full trial. Conclusively, this goes to show that the severity of an offence is a factor in determining whether a dispute can be resolved outside litigation.  [164:  Karen Kases Bunjika v Director of Public Prosecutions (DPP) & another (2018) eKLR, para.21(1). ]  [165:  Karen Kases Bunjika v Director of Public Prosecutions (DPP) & another (2018) eKLR, para.21(5).] 

In addition, in the case of Shen Zhangua v Republic, the complainant had filed a complaint of assault causing actual bodily harm. Following which, the accused person, Shen Zhangua, was arrested and charged with the said offence.[footnoteRef:166] The trial magistrate presiding over this case declined to allow withdrawal by the complainant and directed that the case proceed to hearing.[footnoteRef:167] However, the court, in this case, sent back this matter to the trial court. One of the reasons Judge Lesiit sent this matter back is because the statutory provision of section 176 of the Criminal Procedure Code prompts courts to promote reconciliation to parties in a misdemeanour.[footnoteRef:168] The judge further opined that it is of great importance to the Judiciary that courts reduce the back log within the courts by all lawful means.[footnoteRef:169] As such, section 176 of the Criminal Procedure Code works as a great tool in achieving this in all cases except capital offences.   [166:  (2006) eKLR, para.1. ]  [167:  Shen Zhangua v Republic (2006) eKLR, para.2. ]  [168:  Shen Zhangua v Republic (2006) eKLR, para.4.]  [169:  Shen Zhangua v Republic (2006) eKLR, para.6.] 

It can be deduced that the courts are making great strides in having petty offences resolved outside litigation and thus implementing ADR mechanisms. A clear and formal policy on ADR is thus necessitated to guide courts.[footnoteRef:170]  [170:  Gichuhi J, ‘Revisiting article 159(2)(c) of the constitution of Kenya: how the judge sees it’ Academia.edu, 2018, 8.] 

[bookmark: _Toc37903527]3.4 Conclusion 
Ultimately, it can be observed that Kenya and Ethiopia are on the same page when it comes to applying alternative means, that is, reconciliation in resolving minor criminal offences. This is indeed reflected by the two countries’ Constitution and statutory framework. However, Ethiopia’s legislative framework seems to provide a more clear-cut and concise framework in regard to the practicality of it all, that is, how to handle misdemeanours. 
This is elaborately outlined under title II in Ethiopia’s Criminal Procedure Code, as mentioned earlier.  It provides for the procedure from the accused being summoned to when they appear before court. It therefore provides for some sort of structure and ultimately simplifies the whole process. 
In addition, the Criminal Justice Policy of Ethiopia, although holds no legislative backing, exhibits its government’s policy aims and focus regarding the justice system. It also provides for a detailed guideline on how to make referrals of cases to out-of-court mechanisms.[footnoteRef:171]  [171:  Enyew E, ‘The space for restorative justice in the Ethiopian criminal justice system,’ 239.] 

Although Kenya has implemented section 176 of the Criminal Procedure Code based on the various case laws mentioned earlier. It could borrow a leaf form Ethiopia by enacting legal or policy guidelines to aid the court in addressing the procedure in resolving misdemeanours. 










[bookmark: _Toc26184835][bookmark: _Toc37903528]CHAPTER 4:  A CRITIQUE OF THE MEDIATION PROCESS AND A PROPOSAL OF IMPLEMENTING THE MEDIATION PROCESS TO RESOLVE MISDIMEANOURS IN KENYA 
[bookmark: _Toc37903529]4.0 Introduction 
This chapter sets out to propose how the mediation process will resolve misdemeanours. In doing so, it will discuss the merits of the mediation process and critique it as well. This will assist in determining the appropriateness of using mediation to resolve misdemeanours. In relation to appropriateness, one aspect that would be raised is, how adequate mediation would be in resolving misdemeanours.[footnoteRef:172]  [172:  Trenczek T, ‘Victim-offender mediation in Germany: ADR under the shadow of criminal law’ 13 Bond Law Review 2, 2001, 6. ] 

[bookmark: _Toc37903530]4.1 Critique of the mediation process
The notion of crime tends to be understood as an “exceptional” type of behaviour, quite different from “ordinary” acts of wrongdoing.[footnoteRef:173] In view of the fact that petty offences have a criminal nature, misdemeanours can be categorized as the former. There still seems to be a predisposition in the public realm to convey crime as an encroachment of some kind of divine order imposed upon people “from above”. Ergo, it is a widespread assumption that one cannot make up for committing a crime by simply apologizing to the victim who was wronged. Even after the wrongdoer attempts to correct the damage done and promises to steer clear of committing further offences.[footnoteRef:174]  [173:  Zehr H and Toews B, Critical issues in restorative justice, Criminal Justice Press and Willan Publishing, Monsey, United States, 2004, 8. ]  [174:  Zehr et al, Critical issues in restorative justice, 8.] 

One conventional perception about criminal justice is that it supposes that crime induces anger and resentment or in the very least generates a sense of injustice in the individual who was wronged and within the members of the society. As such, in a means to restore a sense of justice, something ought to be done to satisfy such anger and resentment. This perception is also shared among proponents of restorative justice. However, the difference lies in that proponents of restorative justice think differently of what that something is.[footnoteRef:175] [175:  Zehr et al, Critical issues in restorative justice, 9.] 

Another critique that has been propounded is that mediation, neither being a high or low form of punishment, is a distinct legal principle that has a role to play which is the reparation of peace under the law. However, taking into cognizance the needs and the damage that the victim has suffered, it does not make much sense to subject them to the added function of assigning punishment. Thus, the essence of mediation can be discredited because of the fear of an ‘unrestrained free game at the powerful’ at the cost of the weak and the victim.[footnoteRef:176] [176: Trenczek T, ‘Victim-offender mediation in Germany’,12.] 

Although the judicial system can be deemed as an official body that seeks to ensure that accused persons should have a right to a fair trial as mandated in the constitution;[footnoteRef:177] putting it into practice, prosecutors would regard themselves as guardians of a so-called ‘governmental claim of punishment’. From this perspective, mediation can be viewed as a disruptive tool, because its focus is on reaching a mutually acceptable solution rather than on punishment. It is concerned with the wrongdoer and the victim participating actively and autonomously to find a solution to the dispute rather than a repressive action to the crime.[footnoteRef:178] Moreover, it is a common perspective that those found guilty of a crime must suffer in return.[footnoteRef:179] In addition, to curb a series of tit for tat violence and overall overreaction, this suffering ought to be inflicted by the state and it must be governed in accordance to principles of proportionality and legality.[footnoteRef:180]  [177:  Article 50(2), Constitution of Kenya (2010). ]  [178:  Trenczek T, ‘Victim-offender mediation in Germany’, 9.]  [179:  Zehr et al, Critical issues in restorative justice, 9.]  [180:  Zehr et al, Critical issues in restorative justice, 9.] 

Another concern that can be raised is the issue of outcome disparity resulting from using mediation as a means to resolve misdemeanours, which means that offenders involved in similar offences end up with different punishments.[footnoteRef:181] A concern thus arises on the consistency of how synonymous cases will be treated.[footnoteRef:182] It has been argued that ‘without such consistency, corrosive unfairness can result.’[footnoteRef:183] This indeed would be an issue in applying mediation to resolve misdemeanours due to the lack of policy guidelines regarding the application of mediation within the criminal sector. Schmid suggests that one solution would be to incorporate, for example, the mediation process within a sentencing guideline system to aid in attaining a substantial standard of consistency.[footnoteRef:184] Moreover, to address this inconsistency, courts can have a supervisory role over the agreed outcomes reached upon through the mediation process.[footnoteRef:185] [181:  Schmid D, ‘Restorative justice: a new paradigm for criminal justice policy’ 34 Victoria University of Wellington Law Review 1, 2003, 130. ]  [182:  Schmid D, ‘Restorative justice’, 130.]  [183:  Schmid D, ‘Restorative justice’, 131]  [184:  Schmid D, ‘Restorative justice’, 131.]  [185:  Schmid D, ‘Restorative justice’, 131.] 

Lastly, an argument has been propounded that utilizing the mediation process for petty offence can interfere with the offender’s fundamental rights of due process.[footnoteRef:186] The premise is that since lawyers will not be present to manage the process, an offender’s rights may go unrecognised.[footnoteRef:187] This could be linked together with the possible breach of the constitutional provision of a right to fair hearing particularly for the wrongdoer.[footnoteRef:188] [186:  Schmid D, ‘Restorative justice’, 132.]  [187:  Schmid D, ‘Restorative justice’, 132.]  [188:  Article 50(1), Constitution of Kenya (2010).   ] 

[bookmark: _Toc37903531]4.2 Merits and appropriateness of mediation in respect to resolving misdemeanours 
[bookmark: _Toc37903532]4.2.1 Non-binding and voluntary nature of the process 
Perhaps one of the most fascinating attributes of mediation is the fact that participating in the process is totally non-binding and voluntary.[footnoteRef:189] The decision to initiate and to continue with the process is vested in the parties themselves. As such, parties have total control of the process from when it starts to the end. Hence, if at any point during the proceedings, one of the parties is discontent, then he or she is at their own volition to withdraw from the case.[footnoteRef:190]  [189:  Feinberg K, ‘Mediation- a preferred method of dispute resolution’ 16 Pepperdine Law Review 5, 1989, s7.]  [190:  Feinberg K, ‘Mediation- a preferred method of dispute resolution’, s7.] 

Moreover, if the mediation process does not work out, then parties are not denied any other options to explore. They can still explore other options such as litigation or any other form of ADR methods. Therefore, little to no risk is involved.[footnoteRef:191]  [191:  Feinberg K, ‘Mediation- a preferred method of dispute resolution’, s8.] 

[bookmark: _Toc37903533]4.2.2 Informality 
Another striking attribute of mediation is the informality of the process. Unlike litigation, where communication is restricted by predetermined rules of evidence, in mediation, parties are free to set their own rules and procedures.[footnoteRef:192]  [192:  Feinberg K, ‘Mediation- a preferred method of dispute resolution’, s8.] 

Additionally, unlike arbitration, the mediation process is much more informal. There are various formal stages of arbitration which in many ways mirrors the trial process, for examples, the parties occasionally submit briefs and present their evidence in a formal manner. On the other hand, in mediation, communication is not structurally inhibited and as such the mediator can freely engage with each of the parties and can collect information in any form.[footnoteRef:193]  [193:  Feinberg K, ‘Mediation- a preferred method of dispute resolution’, s8.] 

Another comparison to make is that between mediation and a mini trial. In a mini trial, cases are presented by the parties’ lawyers to the parties’ executives to facilitate negotiations. On the other hand, in mediation, if the parties want to conduct the proceedings in a formal manner, they may do so, additionally, they also have the choice of doing without such formalities and all confines of court proceedings.[footnoteRef:194] [194:  Feinberg K, ‘Mediation- a preferred method of dispute resolution’, s9.] 

[bookmark: _Toc37903534]4.2.3 Flexibility and Adaptability 
Another attractive attribute of mediation is how adaptable it is to a vast array of disputes.[footnoteRef:195] It has successfully been applied to commercial disputes, family disputes, environmental disputes and, in some jurisdictions, criminal matters.[footnoteRef:196]  The flexibility of the mediation process is also evident in that, during the commencement of litigation or any stage thereafter, parties can opt to implement it. This kind of flexibility is one of the reasons that mediation is adaptable to several disputes. Moreover, as mentioned previously, mediators are not restrained by rules which warrant appropriate forms of communication with the parties. Lastly, also since parties are availed the choice to select their own mediators, it too, makes the process flexible.[footnoteRef:197] [195:  Feinberg K, ‘Mediation- a preferred method of dispute resolution’, s9.]  [196:  Feinberg K, ‘Mediation- a preferred method of dispute resolution’, s9.]  [197:  Feinberg K, ‘Mediation- a preferred method of dispute resolution’, s10.] 

[bookmark: _Toc37903535]4.2.4 An element of restorative justice 
Restorative justice has affinities to informal processes of mediation, whereby, lay mediators attempt to facilitate an agreement among parties to a conflict without being linked to prescribed legal solutions. To summarise, it allows for a leeway for people to formulate ways of repairing harm that makes sense to them. As I had stated beforehand, people seem to regard a criminal act as such heinous an act, that it somehow violates some cosmic order; but what restorative justice in itself provides is that what is troubling about crime is that it causes physical harm to real people and relationships.[footnoteRef:198]   [198:  Zehr et al, Critical issues in restorative justice, 8.] 

Moreover, restorative justice recognizes that crime victims have needs.[footnoteRef:199] These needs are better met with a process that takes in the views of the victim, emotional reparation and active participation on their part.[footnoteRef:200] As such, mediation would be an appropriate process to satisfy these needs because of the ease of negotiations which the mediator can aid in;[footnoteRef:201] and the autonomy that parties possess over the process and outcome.[footnoteRef:202] This goes to show that restorative justice is not attained when the offender undergoes something negative but rather when something positive is done to meet the needs of people harmed by crime.[footnoteRef:203] This, for example would be a crucial objective when it comes to victims who have been assaulted. [199:  Zehr et al, Critical issues in restorative justice, 9.]  [200:  Zehr et al, Critical issues in restorative justice, 9. ]  [201: Muigua K, ‘Reflections on the use of mediation for success to justice in Kenya: maximising on the benefits of mediation’ kmco.co.ke, 2018, 5. ]  [202:  Muigua K, ‘Reflections on the use of mediation for success to justice in Kenya’, 2018, 5.]  [203:  Zehr et al, Critical issues in restorative justice, 10. ] 

Braithwaite held the belief that in seeking to achieve restorative justice, the objective should not be to simply reform the criminal justice system but to transform the entire legal system. He described it as, “a vision of holistic change in the way we do justice in the world.”[footnoteRef:204] [204:  Braithwaite J, ‘Principles of restorative justice’ in Von Hirsch A et al (eds), Restorative justice and criminal justice: competing or reconcilable paradigms, Hart Publishing, Oxford and Portland, 2003, 1.] 

This formulation of justice can be difficult to grasp may be because of the deeply entrenched idea that what is essential for justice to be attained is dictated by natural and universally applicable moral principles.[footnoteRef:205] We are so accustomed to the idea of state punishment that we fail to realise that it is merely a social convention and that it is was only adopted in the past several centuries by people of Western societies.[footnoteRef:206] This is even, despite the traditions observed throughout Africa of people informally agreeing on certain issues that have been used, since time immemorial.[footnoteRef:207]  [205:  Zehr et al, Critical issues in restorative justice, 10.]  [206:  Zehr et al, Critical issues in restorative justice, 10. ]  [207:  Muigua K, ‘Reflections on the use of mediation for success to justice in Kenya’, 2018, 4.] 

Therefore, in a bid to grasp the concept of restorative justice, we need to be under the apprehension that in the past, this was the norm and that several societies and communities have functioned very well without state punishment.[footnoteRef:208] Moreover, certain ethnic communities, such as the Oromo group of Ethiopia as discussed in chapter three, have innovatively incorporated such processes in their formal justice systems in the resolution of petty offences.[footnoteRef:209] [208:  Zehr et al, Critical issues in restorative justice, 10.]  [209:  Muigua K, ‘Reflections on the use of mediation for success to justice in Kenya’, 2018, 4.] 

[bookmark: _Toc37903536]4.3 A proposal to integrate Victim-offender mediation programs in Kenya’s criminal justice system
Taking cognizance of the advantages and disadvantages of the mediation process, this research will examine victim-offender mediation (VOM) programs in a bid to assess its efficacy in handling misdemeanours in the Kenyan criminal justice system. 
The birth of VOM programs can be traced to Ontario province which specifically involved the Elmira case in 1974 where two young men had pleaded guilty to 22 instances of property damage.[footnoteRef:210] Once the two men pled guilty to these charges, their probation officer attempted to resolve matters between these two men and the 22 victims through basic peace-making principles. It was then recommended to the court that a meeting should be convened to allow for the offenders to meet with the 22 victims to assess the loss that has occurred. The observation made was that the offenders had a better understanding of the effect of their criminal act at the end of the meeting. The judge then held that these offenders are to pay restitution to the victims.[footnoteRef:211]    [210:  Mahajan B, ‘Victim offender mediation: a case study and argument for expansion to crimes of violence’ 10 Am. J. Mediation 125, 2017, 3.  ]  [211:  Mahajan B, ‘Victim-offender mediation’, 3.] 

VOM programs can be perceived in some ways as an attempt to turn back the clock of legal history to a time when the compensation for victims’ losses was at the cornerstone, whereby, there was a focus on victims and compensating their losses in criminal law.[footnoteRef:212] [212:  Brown J, ‘The use of mediation to resolve criminal critiques: a procedural critique’ 43 Emory Law Journal 4, 1994, 1257. ] 

VOM programs typically involve face-to-face meetings between the offender and the victim in the presence of trained mediators.[footnoteRef:213] One of the operational details that are in the VOM programs involves the criteria for selecting cases of mediation.[footnoteRef:214] In different jurisdictions, such as the US, VOM programs limit their cases to misdemeanours.[footnoteRef:215] Selection criteria of cases would be significant when accounting for incorporation of the mediation process in the criminal realm in a bid to avoid encompassing cases that are felonies, such as armed robbery or rape or cases of a grave degree.[footnoteRef:216]  [213:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1262.]  [214:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1262.]  [215:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1262.]  [216:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1262] 

Unlike community mediation which essentially handles cases of a civil nature rather than referrals from criminal courts;[footnoteRef:217] VOM programs mediate cases in which the parties’ roles as victims and wrongdoer are clearly determined. This, I believe, plays a role in the simplicity of the process. VOM programs are conducted by law enforcement.[footnoteRef:218] It would, therefore, take place after the offender has entered the litigation process.[footnoteRef:219] Quite often, this would take place subsequent to plea or adjudication.[footnoteRef:220] The crucial concept to grasp is that utilising the mediation process for resolving misdemeanours does not essentially translate to avoiding the litigation process as a whole; but limiting the participation of the adversarial system. Therefore, a recommendation would be that such participation is only observed when the judge uses his or her discretion to screen the case,[footnoteRef:221] in checking that the misdemeanour committed is not too grave. The concept of screening cases has been observed in court annexed mediation, as earlier discussed.[footnoteRef:222] [217:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1263.]  [218:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1263.]  [219:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1263]  [220:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1263.]  [221:  https://www.worldbank.org/en/news/feature/2017/10/05/court-annexed-mediation-offers-alternative-to-delayed-justice-for-kenyans on 2 December 2019.]  [222:  https://www.worldbank.org/en/news/feature/2017/10/05/court-annexed-mediation-offers-alternative-to-delayed-justice-for-kenyans on 2 December 2019.] 

VOM programs are different as they have different objectives to meet.[footnoteRef:223] For some of them, reconciliation of the conflict is what is important to achieve which basically entails an in depth of expressing feelings, a greater understanding of each other and the event that occurred and closure.[footnoteRef:224]  Other programs, would centre their focus on reaching restitution agreements. In incorporating VOM programs in Kenya, a worthwhile objective, I believe, would be a balance of the two objectives, that is, addressing the emotional issues around the offence whilst seeking to reach an agreement for restitution.[footnoteRef:225]   [223:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1263.]  [224:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1263.]  [225:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1263.] 

Once the case is referred to undergo the VOM program, a mediator is assigned to each case who contacts the victim and offender individually.[footnoteRef:226] Having consent from both parties to agree to mediate, a time and place for the mediation to be conducted is set by the mediator.[footnoteRef:227] Afterwards, the mediator takes a written report to the referring agency, which presumably would be a law firm, and a copy of the contract to the VOM program office. However, if one of the parties or both parties refuse to continue with the mediation process, the case can be referred back to the court.[footnoteRef:228]  [226:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1265.]  [227:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1265.]  [228:  Brown J, ‘The use of mediation to resolve criminal critiques’, 1265.] 

Lastly, it would be pertinent to point out that though VOM programs are considered a restorative justice process, this does not mean that forgiveness is an expected trait of the outcome.[footnoteRef:229] Braithwaite elaborates this well by providing that respectful listening would be considered a value of restorative justice which is distinct from forgiveness.[footnoteRef:230] Participants in a VOM mediation are persuaded to listen respectfully, but are not urged to forgive.[footnoteRef:231] He goes on to add that compelling remorse from offenders has no restorative power.[footnoteRef:232] Therefore, though forgiveness is a moral good in of itself, it only has meaning if it comes from a genuine desire in the victim to forgive.[footnoteRef:233] [229:  Braithwaite, ‘Principles of restorative justice’, 12. ]  [230:  Braithwaite, ‘Principles of restorative justice’, 12.]  [231:  Braithwaite, ‘Principles of restorative justice’, 12.]  [232:  Braithwaite, ‘Principles of restorative justice’, 13.]  [233:  Braithwaite, ‘Principles of restorative justice’, 12.] 

[bookmark: _Toc37903537]4.4 Conclusion 
In evaluating the weaknesses and strengths of implementing the mediation process in resolving misdemeanours in Kenya, it appears that the strengths carry substantive value than that of the weaknesses. The underlying issue regarding the drawbacks of the mediation process is the hesitance society has in handling criminal offences outside the litigation process due to crime being regarded as too heinous to be resolved in a private proceeding. This is also reinforced by the Western approach of state punishment, of which we have grown accustom to.






[bookmark: _Toc37903538]CHAPTER FIVE: FINDINGS, RECOMMENDATIONS AND CONCLUSIONS
[bookmark: _Toc37903539]5.0 Summary of the study
Chapter one of this research discusses the problem relating to increase in caseload within the court system; and further identifies the gap within Article 159(2)(c) of the Constitution of Kenya (2010) which does not limit or define the kind of disputes that can be resolved through ADR. Thus, making a case, for the resolution of misdemeanours outside the litigation process, which could be substituted with mediation. 
The research further continues in chapter two analysing Kenya’s national legislation that provides for mediation and various other statutory legislation that support the use of mediation. It also further discusses the legal frameworks put in place to address case backlog in the Kenyan court system. Lastly, it examines the execution of the mediation process in the court system. 
Chapter three of this study outlined the body of the comparative analysis between Kenya and Ethiopia. The central object of this comparative study was the analysis of the legal instruments in Ethiopia. It discussed the legal and policy frameworks established in Ethiopia’s criminal justice system that provide for the resolution of cases of personal or private nature through an alternative action that does not involve the arduous court trial. It also provides for how misdemeanours are resolved within Kenya.  
Chapter four mainly highlighted the critique of the mediation process so as to assess its suitability in the application of misdemeanours. It noted that the advantages outweigh the disadvantages. It also discussed a suggestion of incorporating VOM programs to work alongside the litigation process. 
[bookmark: _Toc37903540]5.1 Findings
This research gathered the following findings:
a) Based on the wording of article 159(2)(c) of the Constitution of Kenya (2010), the notion of resolving misdemeanours outside the litigation process is possible. 
b) Kenya’s legal framework recognizes and supports the notion of utilising ADR in resolving disputes. It also does not limit the notion of settling misdemeanours through reconciliatory processes.
c) The pressing problem of increase in case backlog within Kenya’s criminal justice system has been addressed through statutory framework such as the Small Claims Court Act (2016) and the Plea bargaining guidelines.
d) Karuki Muigua’s identification of Kenya’s court annexed mediation within the legal process is ideally not the best process as it is centred around the notion of settling a dispute rather than reaching a resolution. This is especially because the element of voluntariness is not prevalent. 
e) Although misdemeanours are lesser serious criminal offences, the severity of the offence, nonetheless is a determining factor on whether the matter will undergo the trial process or can be resolved through an alternative means. 
f) Kenya and Ethiopia both allow for the use of ADR in misdemeanours within its respective legislative framework. The difference, however, is that Ethiopia provides further for concise procedures that address petty offences which this study deems more efficient and helpful to the courts when deciding on cases.   
g) Based on the precedent set by various cases, the implementation of section 176 of the Criminal Procedure Code is indeed being utilized by the courts. Therefore, strengthening the notion that minor criminal offences can be handled through an alternative means despite litigation.  
h) Crime is regarded as a heinous act by society which must go through the arduous court process. This is why there is such reluctance to shift cases of criminal attribute from the court process to a reconciliatory process such as mediation. 
[bookmark: _Toc37903541]5.2 Recommendations 
This research proposes the following recommendations:
i. Enactment of legal or policy guidelines with regard to the procedures of handling misdemeanours. 
As mentioned earlier, one of the concerns critics have in applying mediation is the outcome disparity. This is primarily an issue because of the lack of Policy or guidelines to aid courts in deciding over various cases. It is indeed a valid point as it raises questions as to the consistency of how every private misdemeanour case is to be treated. Therefore, borrowing from Ethiopia’s model, one recommendation would be for the enactment of legal or policy guidelines to attain a standard of structure and ultimately efficiency. 
ii. A shift from mediation in the legal process to the political mediation. 
Having discussed the application of court annexed mediation in Kenya. This research argues for the proposal of victim-offender mediation programs in Kenya’s criminal justice system, specifically, when judges screen a case in identifying whether it can be resolved through some other means, they should not coerce the parties to resolve the dispute amicably, as this strips the element of voluntariness which is crucial for the mediation process.  
[bookmark: _Toc37903542]5.3 Conclusion 
In conclusion, the object of resolving misdemeanours through the mediation process is not meant to replace the litigation process but to act as a supplement to it, in a means to reduce case backlog within the courts and dispense justice expeditiously to the citizens of Kenya. 
Lastly, the idea of resolving misdemeanours through the mediation process is in fact buttressed by Kenya’s statutory legislation. This, in itself, supports the notion that resolving petty offences without input from the litigation process is not an aspirational idea but one that can be incorporated to function alongside Kenya’s criminal justice system.
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