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[bookmark: _Toc34137544]ABSTRACT

The Constitution of Kenya ushered in a plethora of reforms on human rights including the right to emergency medical treatment. Seeing as constitutions only embed general principles to govern a country, the Kenyan Constitution does not expound on how this right is to be enforced and implemented. Accordingly, this study seeks to establish Kenya’s duty to ensure the realisation of the right to emergency healthcare by interrogating Kenya’s emergency medical treatment system within the legal framework. In addition, the study seeks to assess ways in which Kenya can enhance its duty to realise the right to emergency medical treatment. This will be assessed in the case studies of the United States of America and India by looking into the legal issues that emerge from the right to emergency medical treatment. 
Healthcare practitioners have a legal duty to provide medical services during emergency situations. The state has an onus to enact laws and policies that breathe life into the provision. The laws and policies that have been developed have proven to be inadequate as they have failed to guarantee the realization of the right, hence shielding its violation. Patients are denied access to emergency medical treatment because of their inabilities to make payments upfront or present medical covers. It is this dissertation’s contention that Kenya has a duty to ensure the access to emergency medical treatment. In effect, this duty will be realized when persons have access to emergency medical treatment irrespective of their ability to make payments upfront or have a medical cover. 

[bookmark: _Toc34137545]1.0 CHAPTR ONE: INTRODUCTION
[bookmark: _Toc34137546]1.1 Background
The right to emergency medical treatment owes its foundation from the right to health. Accordingly, health is a core aspect of human living.[footnoteRef:1] The World Health Organization (WHO) states that everyone has a fundamental right to enjoy the highest attainable standard of health as it allows the flourishing of other rights.[footnoteRef:2] It is from this, that the World Health organization states that health is a state of complete physical, mental, and social wellbeing, and not merely the absence of disease.[footnoteRef:3]  [1:  Nussbaum M, ‘Martha Nussbaum on the Emotions’ the University of Chicago Press, 2006, 552, https://www.jstor.org/stable/10.1086/498465?seq=1#metadata_info_tab_contents on 22nd September 2019.]  [2:  Preamble, Constitution of The World Health Organization (1996). ]  [3:  Thomas S and Stevens E, ‘Handbook of the Philosophy of Medicine’, Springer Reference 1997. ] 

Accordingly, Kenya has not been immune to this global phenomenon on health. The constitution of Kenya has a sweeping provision on this. Article 43(1) (a)[footnoteRef:4] emphasizes that every person has the right to access the highest attainable standard of health. As a result, Kenya has put in place numerous laws that have given life to this provision. This is in line with global best practices where the Kenyan government has established a health blueprint for the country referred to as the Kenya Essential Package for Health (KHSSP).[footnoteRef:5] It highlights the scope of health being universal coverage of all its citizenry, government ensuring that it consistently monitors health standard and that it adequately investments in healthcare.[footnoteRef:6] This blueprint essentially espouses that Kenya acknowledges that everyone should have access to the highest attainable standards of health.  [4:  Article 43(1)(a), Constitution of Kenya 2010. ]  [5:  Kenya Human Rights Commission, Two Steps Forward, One step backwards. The status of Human Rights in Kenya, 2014, 17.]  [6:  Kenya Health Sector Strategic and Investment Plan (KHSSP) for July 2014–June 2017 and the Taking the Kenya Essential Package for Health to the Community: A Strategy for the Delivery of Level One Services (Community Health Strategy). ] 

The right to emergency medical treatment is derivative of the right to health. According to General Comment 14 on the right to health, the right implies that there is access to timely and appropriate health care and availability of life-saving treatment in emergency situations would seem to meet the criteria of timeliness and appropriateness.[footnoteRef:7]  It is this limb that will form the bulk of this study.  [7:  CESCR General Comment No 14, 36. ] 

The World Health Organization defines ‘emergency medical treatment’ as health care services necessary to prevent and manage an emergency situation in order to stabilise a patient.[footnoteRef:8]  [8:  Preamble, Constitution of The World Health Organization (1996).] 

Pioneering of emergency medical treatment began in the aftermath of World War 1 due to several life-threatening atrocities levelled against humanity.[footnoteRef:9] This saw the cropping up of volunteer squads in rural Virginia and New Jersey in the United States.[footnoteRef:10]  [9:  M Littell, ‘The Americans, 5, A Houghton Mifflin Company, 2009, 576-577. ]  [10:  M Cody, https://www.emsworld.com/news/12130421/a-history-of-emergency-medical-services, 24th February 2019.] 

Legislation on access to emergency medical treatment began with the increase in road accidents in the United States of America. This led to the enactment of the National Highway Traffic Safety Act[footnoteRef:11] which required access to emergency medical treatment for accident victims. Following this, congress enacted the Emergency Medical Treatment and Active Labour Act that mandated health service providers to provide emergency medical treatment without requiring payment where a patient was unable to pay.[footnoteRef:12]  [11:  https://www.emra.org/about-emra/history/ems-history/, 24 February 2019.]  [12:  https://www.acep.org/life-as-a-physician/ethics--legal/emtala/emtala-fact-sheet/, 24 February 2019. ] 

The clamour for access to emergency medical treatment took a life of its own following the recognition of the universality of human rights.[footnoteRef:13] This was informed by many countries transposing the provisions of the Universal Declaration on Human Rights into their national laws.[footnoteRef:14] Following this, nations under the World Health Assembly restated that everyone should have access to healthcare regardless of their financial ability.[footnoteRef:15] [13:  A Huneeus and H Madsen, ‘Between universalism and regional law and politics: A comparative history of the American, European, and African human rights systems’ 16, 1 International Journal of Constitutional Law, 2018, 104.]  [14:  Personal Communication with Tabitha Griffins on 28 February 2019. ]  [15:  Preamble, World Health Assembly Resolution 58.33 (2005).] 

Kenya has been one of those countries that has acknowledged the sanctity of access emergency medical treatment. This is provided under Article 43(2) of the Constitution of Kenya that states that no one should be denied its access.[footnoteRef:16] It is implied that access to emergency medical treatment supersedes the paying of a fee before being attended to in hospital.[footnoteRef:17] In statute, emergency medical treatment has been defined as treatment meant to stabilise a patient however, no framework for its administration has been developed.[footnoteRef:18] Additionally, the constitution states that the state has a role in the implementation of this right. The Constitution of Kenya places an obligation on the state to provide the highest standard of health. The state has a duty to observe, respect, protect, promote and fulfil the rights in the Bill of Rights. [footnoteRef:19] Consequently, the state shall take reasonable steps such as having a legislative framework and other measures that set standards for the progressive realization of the right to high quality healthcare as provided under Article 21 (2)[footnoteRef:20] of the Constitution of Kenya. This is to be done expeditiously and effectively.[footnoteRef:21] Further, where a state does not have the resources to implement the right immediately, it should ensure that it allocates resources adequately to ensure the widest possible enjoyment of that right, this was referred to as the Minimum Core Obligation.[footnoteRef:22]  [16:  Article 43(2), Constitution of Kenya (2010). ]  [17:  Njoroge E, ‘A Critical Analysis of the Right to Emergency Medical Treatment in Private Facilities in
Kenya’ Published, Strathmore University, Nairobi, 2018, 6. ]  [18:  https://www.emergencymedicinekenya.org/what-does-the-law-say-about-emergency-medical-treatment-in-kenya/, on 27th February 2019.]  [19:  Article 21, Constitution of Kenya, (2010). ]  [20:  Article 21(2), Constitution of Kenya, (2010). ]  [21:  Government of the Republic of South Africa and Others v Grootboom and Others [2000].]  [22:  Soobramoney v Minister of Health (Kwazulu-Natal) [1997]. ] 

The rationale for emergency medical treatment is to stabilise a patient and prevent death.[footnoteRef:23] However, this right wouldn’t be plausible without the intervention of doctors. Accordingly, graduating doctors take an oath that requires them to put the health of their patients as their first consideration. This is the gold standard under International Medical Ethics, that doctors are required not to let profits influence their professional life.[footnoteRef:24]  [23:  Mathew Okwanda v Minister of Health and Medical Services & 3 others [2013] eKLR]  [24:  Preamble, World Medical Association (WMA) International Code of Ethics (1949).] 

Despite this, the practice in Kenya has been that patients are denied access to emergency medical treatment if they are not able to pay. This dissertation seeks to restate that the government has a duty to ensure that emergency medical treatment is achieved and by doing so they will ensure that Health Service providers do not deny emergency medical treatment in instances where patients cannot make payments thus realising the right to emergency medical treatment. 
[bookmark: _Toc34137547] 1.2 Statement of Problem
Kenya is ranked 140 globally in its ability to provide emergency medical treatment.[footnoteRef:25] This is reflected through the stance taken by hospitals and medical practitioners who require payment before admitting patients who require emergency medical treatment.  [25:  https://www.emergencymedicinekenya.org/what-does-the-law-say-about-emergency-medical-treatment-in-kenya/, 21st February 2019.] 

[bookmark: _Hlk18428368]The government has not aided in rectifying this situation as it has not developed a well-structured national emergency care system. Statutes such as the Health Act provide                                                                                                                                                                                                                                                                                                                                                            for what should take place during an emergency, however this has not been put into practise as the provisions on emergency medical treatment are quite general.[footnoteRef:26] Moreover, the Ministry of Health has come up with policies which merely define emergency medical care but does not give life to the right. Further, the referral system is not adhered to as the policy has not been endorsed into law therefore interhospital transfer has been left to the hands of healthcare providers.  [26:  O Dorothy, https://www.nation.co.ke/newsplex/Worldhealthday/2718262-4375868-dhdj8tz/index.html, 21st February 2019.] 

This gap and lack of organisation under emergency medical treatment has seen the death of several patients. A case in point is Alex Madaga who spent eighteen hours in an ambulance waiting for emergency medical services. This was after four hospitals failed to stabilize him because he failed to pay a sufficient cost that would have allowed him to receive treatment for injuries sustained in a road accident.[footnoteRef:27] This is one of the many cases where patients have been denied access to emergency medical treatment.  [27:  Kilonzo Eunice, https://www.nation.co.ke/news/Ambulance-patient-Alex-Madaga-dies-at-KNH/1056-2906238-4pr29bz/index.html , 21st February 2019.] 

Therefore, seeing as the emergency medical treatment framework is not adequately legislated upon, the Kenya Medical Practioners and Dentists Council, the principle body that reprimands doctors and hospitals, has been reduced to critique and warnings as opposed to carrying out stun actions for the flagrant violations of the right to emergency medical treatment.[footnoteRef:28]  [28:  Section 15, The Medical Practitioners and Dentists Act (2012).] 

Despite the constitution providing that no one should be denied access to emergency medical treatment, health service providers require payments to provide these services. This violates the constitution. 
[bookmark: _Toc34137548]1.3 Significance of the Study
Research into this topic is as a result of the need to interrogate Kenya’s duty to promote and implement the right to emergency medical treatment of individuals. The state has a duty to ensure the right to emergency medical treatment is upheld, this is stipulated in the Constitution as well as in sections 15[footnoteRef:29] and 112[footnoteRef:30] of the Health Act. Beyond this, the government legislation enacted has either been inadequate or absent thus being unable to give life to the provisions in the Constitution of Kenya on the right to emergency medical treatment.[footnoteRef:31] [29:  Section 15, Health Act, (2017).]  [30:  Section 16, Health Act, (2017). ]  [31:  Section 17, Health Act, (2017).] 

[bookmark: _Hlk1938416]Several problems present themselves when interrogating emergency medical treatment in Kenya. One is the unavailability of trained emergency medical services personnel seeing as there is no competence-based curriculum that would allow them to execute their functions adequately.[footnoteRef:32] Secondly, The Draft National Policy on Disaster Management in Kenya (2016)[footnoteRef:33] highlights the need for an integrated emergency medical treatment system and provides for principles that are to be considered for emergency care. However, there has not been implementation of its recommendations. Also, this policy has not been endorsed into law therefore it does not have the full force of the law. Moreover, this draft policy does not address pertinent issues in respect to emergency medical treatment such as interhospital transfer of patients and regulation of ambulances. Essentially, Kenya lacks an integrated emergency system that would smoothly allow the provision of emergency services.  [32:  https://www.emergencymedicinekenya.org/what-does-the-law-say-about-emergency-medical-treatment-in-kenya/, 21st February 2019.]  [33:  The Draft National Policy on Disaster Management in Kenya (2016).] 

Additionally, doctors and hospitals have been at the forefront in undermining the right to emergency medical treatment despite medical ethics requiring them to put the health of the patient as their main concern. According to the Declaration of Geneva, doctors should put the health of their patients first.[footnoteRef:34] Also, the World Medical Association Ethics Code (1949) requires that doctors should not be motivated by profit when executing their mandate.[footnoteRef:35] This has a connotation that if patients are unable to pay, doctors must still act for the benefit of the patient so as to stabilise their health.[footnoteRef:36]  [34:  Preamble, World Medical Association (WMA) International Code of Ethics (1949). ]  [35:  Preamble, World Medical Association (WMA) International Code of Ethics (1949)]  [36:  Beauchamp T and Childress F Principles of Biomedical Ethics, 3rd ed, Oxford University Press, 1994, 67-113.  
] 

[bookmark: _Hlk18422648]Considering the foregoing, the question arises as to what Kenya’s duty is to ensure the realisation of the right to emergency medical treatment of which this dissertation seeks to answer.
[bookmark: _Toc34137549]1.4 Hypothesis
It is the considered hypothesis of this dissertation that:
Kenya has a duty to realise the right to emergency medical treatment for everyone regardless of their ability to pay. A development of an emergency medical treatment framework and its implementation and enforcement will ensure that persons are not denied access to emergency medical treatment. 
[bookmark: _Toc34137550]31.5 Research Objectives
The objectives of this research are:
1. To establish Kenya’s duty to ensure the realisation of the right to emergency healthcare. 
2. To interrogate Kenya’s emergency medical treatment within the legal framework. 
3. To explore ways Kenya can enhance its duty to realise the right to emergency medical through a case study of the United States of America and India.
[bookmark: _Toc34137551]1.6 Research Questions
This study addresses the following research questions: 
1. What is Kenya’s duty to ensure the realization of the right to emergency medical treatment?
2. What is the nature emergency medical treatment under the Kenyan legal framework?
3. What is the best practice for the realization of the right to emergency medical treatment?
[bookmark: _Toc34137552]1.7 Limitations of the study
This study is only limited to Kenya.
[bookmark: _Toc34137553]1.8 Literature Review
[bookmark: _Hlk2021886]This study implores the literature review of several scholars. Navi Pillay asserts that the Universal Declaration of Human Rights was a restatement of the world in guaranteeing human rights after the atrocities of the world wars.[footnoteRef:37] She also asserts that human rights are intermittent and inseparable in that for one to be achieved, they rely on other rights.[footnoteRef:38] This position is also posited by Gruskin where he contends that all rights have an interrelated aspect, he goes further to state that the right to health proves a case for emergency medical treatment.[footnoteRef:39] In answering this research, the right to emergency medical treatment cannot be analysed independently. Emergency medical treatment stems from the right to health, since both are aimed at safeguarding human life thus fulfilling the inseparability question postulated by Navi Pillay and Gruskin.  [37:  P Navi, Right to Health and the Universal Declaration of Human Rights, The Lancet, https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(08)61783-3/fulltext , 65, on 25th February 2019.]  [38:  P Navi, Right to Health and the Universal Declaration of Human Rights, The Lancet, https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(08)61783-3/fulltext , 65, on 25th February 2019.]  [39:  G Sofia, E, Mills History, Principles and Practice of Health and Human Rights, The Lancet, https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(07)61200-8/fulltext, 87, on 25 February 2019. ] 

Consequently, guaranteeing of the right to emergency medical treatment cannot be achieved in a vacuum, it can only be done through the state’s intervention. According to Efraim Kramer, the state has a role in ensuring the realisation of the right to emergency medical treatment. This obligation is three-fold. The duty to respect, that countries must stay away from infringing on the enjoyment of human rights. This duty is considered negative in nature as it requires states to adopt a hands-off approach, in that they are to refrain from violating the right.[footnoteRef:40] When this is viewed under a lens of right to emergency medical treatment, it implies that the country should refrain from interfering or limiting the right. The duty to protect, states that States to protect individuals and groups against human rights abuses. States should ensure that essential public goods are provided indiscriminately by the state and non-state actors.[footnoteRef:41] Further, according to Evelyn Njoroge in her dissertation, ‘A critical analysis of the right to emergency medical treatment in private hospitals’, she states that states are to take all necessary legislative and juridical steps to ensure guaranteeing of all rights including the right to emergency medical treatment.[footnoteRef:42] This obligation implies that the state must intervene to stop a violation. Lastly, the duty to fulfil which requires that the state should put in place necessary measures for the realisation of human rights. This obligation further requires progressive realization of a right and utilisation of maximum available resources. It places a burden on the state to ensure that it indiscriminately allocates resources for the realisation of the rights of individuals within their jurisdiction.[footnoteRef:43] [40:  Efraim Kramer, ‘No one may be refused emergency medical treatment' - ethical dilemmas in South African emergency medicine’ South African Journal of Bioethics and Law, 1, 2, 2008, 53-56.]  [41:  Efraim K, ‘No one may be refused emergency medical treatment' - ethical dilemmas in South African emergency medicine’, 59.]  [42:  Njoroge E, ‘A Critical Analysis of the Right to Emergency Medical Treatment in Private Facilities in
Kenya’ Published, Strathmore University, Nairobi, 2018, 11. 
]  [43:  Efraim K, ‘No one may be refused emergency medical treatment' - ethical dilemmas in South African emergency medicine’, 58.] 

[bookmark: _Hlk2020010]Secondly, Alicia Ely Yamin contends that the right to health including emergency medical treatment should be evaluated from a progressive realization point of view (where a state allocates resources over a period of time to guarantee certain fundamental rights).[footnoteRef:44] The progressive realization approach therefore has the connotation that states have certain obligations in fostering human rights which are to respect, protect and fulfilling.[footnoteRef:45] The progressive realization approach can however not be done independently of a legal framework as there needs to be regulations and standards for emergency medical treatment. He also contends that guaranteeing of the right to health cannot be done independently therefore the need of domestic courts that set minimal standards governments are required to meet.[footnoteRef:46] This accurately fits into the minimum core approach that requires governments to meet content for fulfilment of rights.[footnoteRef:47] Minimum core obligations means that governments should allocate resources for the basic enjoyment of socioeconomic rights.[footnoteRef:48] The minimum core obligations implies that humans are supposed to live a flourishing life, in line with human dignity. The realization of human rights allows humans to live their lives with a semblance of human dignity.[footnoteRef:49] This approach closely ties with the responsibility of government in promoting access to emergency healthcare because it is only through quality health that other rights are realised. Conclusively, this cannot be possible without government recognising its duty under International Human Rights. According to Khobe he notes that the purpose of the State is the fostering of the welfare of the it’s people and this obligation stems from Human rights law.[footnoteRef:50] [44:  Y Elamin, The Right to Health Under International Law and Its Relevance to the United States, 2009, Am J Public Health, 97. ]  [45:  Ho K. Structural violence as a human rights violation.]  [46:  Efraim K, ‘No one may be refused emergency medical treatment' - ethical dilemmas in South African emergency medicine’, 60.]  [47:  Joie C, Judicial Adherence to a Minimum Core Approach to Socio-Economic Rights – A Comparative Perspective, Cornell University Journal, 2009, https://scholarship.law.cornell.edu/lps_clacp/27/ on 23rd February 2019.]  [48:  ICESR Website https://www.escr-net.org/resources/minimum-core-obligations on 23rd February 2019. ]  [49:  S Liebenberg, The Value of Human Dignity in Interpreting Socio-Economic Rights, African Journal, 2005, 18. ]  [50:  Otieno K, ‘The Horizontal Application of The Bill of Rights And The Development Of The Law To Give Effect To Rights And Fundamental Freedoms’, Kabarak University Journal of Law and Ethics 2014. ] 

According to McQuoid-Mason, a doctor-patient relationship (a patient seeking medical services from a doctor) involves the doctor abiding to his Hippocratic oath and ensuring that his first priority is the health of the patient.[footnoteRef:51] Once this relationship has been created, the doctor is bound by ethical principles and a doctor cannot turn away a patient due to their inability to pay. This is to mean that a doctor must provide treatment and cannot abandon a patient unless the patient chooses to end the relationship.[footnoteRef:52] According to Boumil and Elias, a patient is abandoned when a doctor fails to provide treatment and does not offer a referral to another health practitioner.[footnoteRef:53] Consequently, when a doctor undertakes treatment of a patient, he or she must do it till the patient stabilises or till when he or she refers the patient to another doctor.  [51:  McQuoid, Bioethics, Human Rights and Health Law: Principles and Practice, South African Medical Journal 2, 201, 105.]  [52: ]  [53:  Boumil, Elias and Moes', The Law of Medical Liability in a Nutshell, 2D, West Academic Publishing, Minnesota 2018, 1. ] 

Considering this, Alicia Ely Yamin, Khobe, Boumil, Monge, McQuoid and Gruskin’s literature answers the duty that states, doctors and hospitals have at guaranteeing and fostering human rights with respect to emergency medical treatment and the state has a responsibility in ensuring that it plays a role in ensuring that emergency medical treatment is realized. 
Despite a lot of research being done on this topic, this study remains relevant. Majority of the publications talk about the right to emergency from a perspective where the legal framework is already present and adequate to address the right. In the case of Kenya, the legal framework is inadequate, the policies developed do not safeguard patients who are unable to pay and the response by the institutions of tasked with the responsibility of reigning in on these violations do not have enough powers to do so. This study aims to fill this lacuna.
Assumptions
The assumption is that there is a violation of the right to emergency medical treatment despite Kenya having a duty in realising this right. This will be considered to be true while carrying out this research.  
[bookmark: _Toc34137554]1.10 Research Design and Methodology
This study is based entirely on desktop research. This study is purely investigative in that, it analyses: Foreign case law, Kenyan case law. The Constitution of Kenya, Acts of Parliament and Foreign Acts. Books consist primary sources while internet reports, libraries and journal articles do the office of secondary sources of data.
[bookmark: _Toc34137555]1.11 Chapter Breakdown
Chapter One- Introduction to the study
This chapter provides the background of the study, the problem, the literature review, the objectives and questions, the hypothesis, the conceptual framework and the design methodology of the study. 
Chapter Two- Theoretical framework
This chapter considers the Rawls Theory of Justice and the theory of procedural justice. The substantive content of these two theories is used to prove the case that Kenya has a duty to ensure the realization of the right to emergency medical treatment. 
Chapter Three- The State and the Right to emergency medical Treatment. 
[bookmark: _Hlk25525092]This chapter seeks to examine Kenya’s duty in fulfilling the right to emergency medical treatment. This is to include, the nature of Kenya’s duty under the constitution and the legal framework under statutes with respect to the right to emergency medical treatment. Kenya’s response to violation of this right, the Kenya Medical practitioners Board response within its powers, and the courts approach. 
Chapter Four- Comparative Study: United States of America and India.
[bookmark: _Hlk25302766]This chapter analyses through a case study of USA Emergency medical framework and India’s case law on access to emergency medical treatment. It also focuses on the scope of emergency medical treatment which will inform the steps Kenya can put in place to guarantee the right to emergency medical treatment for patients. 
Chapter Five- Conclusions and Recommendations. 
This Chapter restates Kenya’s duty to ensure the realization of the right to emergency medical treatment. It will provide for a conclusion and briefly consider policy justifications from the United States of America and India. 
[bookmark: _Toc34137556]2.0 CHAPTER TWO: THEORTICAL FRAMEWORK OF THE STUDY
[bookmark: _Toc34137557]2.1 Introduction
In this chapter, the theoretical underpinnings of this study will be discussed. First, the two main theories that inform the study will be stated and their implication on the same will be explained. The theoretical basis of this study is a conflation of two theories, the Rawls Theory of Justice and theory of procedural justice as they collectively affirm Kenya’s duty to realise the right to emergency medical treatment. These theories and their implication (s) on the study will be discussed. 
It is paramount to note that a modern conception of law is the desire to promote dignity of persons for quality human life.[footnoteRef:54] This is rooted in the belief that man forms the central case of law as it is meant for his or her well-being of man.  [54:  Njoroge E, ‘A Critical Analysis of the Right to Emergency Medical Treatment in Private Facilities in
Kenya’ Published, Strathmore University, Nairobi, 2018, 11. ] 

Principally, philosophical theories on the need for ‘quality human life’ have been used in this justification. Many of these theorists refer to this as human dignity. According to Aristotle, human dignity refers to man possessing a special value intrinsic to their humanity and as such are worthy of respect by virtue of being human.[footnoteRef:55] Human dignity is the foundation of all human interaction with society. Human dignity cannot be separated from man; this thus consolidates the idea of human dignity originating from man’s common nature as rational beings hence its inherency.[footnoteRef:56] [55:  Aristotle, The Politics, Book 7(1) in Carnes L, The University of Chicago Press, 1984, 197.]  [56:  P Michael, ‘What are Human Rights against the Orthodox View’ Emory University School of Law, 2015. ] 

Society must first discuss what the most choice-worthy way of life is.[footnoteRef:57] If society wishes to safeguard the dignity of human beings, it must collectively make law that protects the dignity of the first component of society, man. This interdependence between man and society enables for personal progress and social improvement.[footnoteRef:58] Consequently, this allows for perfection of human dignity in man’s society thus making it more humane.  [57:  Aristotle, The Politics, Book 7(1) in Carnes L, The University of Chicago Press, 1984, 197. ]  [58:  https://www.un.ondruleoflaw/rule-of-law-and-human-rights/ Accessed on 31st July 2019.] 

It is from this understanding that the human rights movement has referenced human dignity in justifying the push for the enshrinement and enforcement in law of human rights. Ronald Dworkin emphasises the concept of human dignity in human rights discourse.[footnoteRef:59] This only happens if a society has a strong rule of law; chiefly, the rule of law forms the mechanism for turning rights from abstract rights into a reality.[footnoteRef:60] This is because public authority actions can be tested against the yardstick of the rule of law to determine whether it was legal or illegal action.[footnoteRef:61]  [59:  Dworkin R, ‘Taking Rights seriously’, Harvard University Press, 1977. ]  [60:  https://www.un.ondruleoflaw/rule-of-law-and-human-rights/ Accessed on 31st July 2019.]  [61:  WI Jennings, ‘The law and the constitution’ (1933), 44. ] 

Accordingly, the rule of law would be misplaced without mentioning constitutionalism. Constitutionalism implies that government operates in a legitimate framework where it can assert its authority to the extent provided in the constitution. Within the ambits of the constitution, human rights are guaranteed of which the government through a social contract ensures it protects the rights of its citizenry.[footnoteRef:62] [62:  Locke J, 'Second Treatise of Government', 134] 

[bookmark: _Toc34137558]2.2 Rawls Theory of Justice
“Our modern human rights system is heir to demands for human dignity and equality throughout history and across cultures. It expresses the elements of the world’s great philosophies, religions and cultures.”[footnoteRef:63] These remarks made by the former U.N. Secretary General Boutros Ghali clearly capture the essence of Rawls Theory of Justice. The recognition of human rights has had a long tumultuous history. However, this changed with the advent of the Second World War that led to the establishment of the United Nations. With this, it became clear that the world was keen on preventing a repeat of the atrocities of the Second World War.  [63: https://www.humanrights.gov.au/our-work/education/human-rights-explained-fact-sheet-2-human-rights-origins on 1 August 2019. ] 

[bookmark: _Hlk25524938]Rawls conception of justice stems from an idea that each person has equal rights; his theory is founded on the notion of distributive justice in that justice is supposed to serve the masses. [footnoteRef:64]  Therefore, the principal function of human rights is to protect and promote certain essential human interests.[footnoteRef:65]  [64:  Rawls J, ‘A Theory of Justice’, Cambridge (2005), 8-9. ]  [65:  Wollstonecraft M, ‘A Vindication of the Rights of Women’, New York: W. W. Norton & Company, 1975, 23. ] 

It can be deciphered that rights are naturally derived from dignity and nature of the human person.[footnoteRef:66] Therefore, they cannot be separated from human living. The granting of human rights is purely because human dignity is innate in man.[footnoteRef:67] The theory emphasizes the need for human wellbeing. John Finnis captures this accurate under the ‘seven human goods’. They are: life and its capacity to foster growth; gaining of knowledge, as an end in itself; play, as the capacity for fun; aesthetic expression which connotes artistic work; sociability and friendship as man cannot thrive; practical reasonableness, the capacity for intelligent and reason; and finally, religion which denotes the spiritual aspect of man. Accordingly, these ‘human goods’ as postulated by Finnis are essential for human happiness.[footnoteRef:68] It is important to note that these ‘human goods’ cannot be realized without quality health services. Quality health and access to emergency medical treatment allows human beings to realize their own capacities and perfect their human dignity.[footnoteRef:69] [66:  Harees M, ‘The Mirage of Dignity on the Highways of Human Progress: The Bystanders Perspective’ Author House, 2012, 79.]  [67:  Harees M, ‘The Mirage of Dignity on the Highways of Human Progress: The Bystanders Perspective’ Author House, 2012, 80.]  [68:  Michael P, ‘What are Human Rights against the Orthodox View’ Emory University School of Law, 2015. ]  [69:  Bone R, Agreeing to Fair Process: The Problem with Contractarian Theories of Procedural Fairness, Boston University Law Review 485 2003, 83.] 

Additionally, this theory is founded in the belief that human rights are meant to foster equality.[footnoteRef:70] Rawls however recognizes that society is not equal, he therefore contends that governments should ensure that the less advantage in society get to enjoy rights that will enable them perfect their dignity.[footnoteRef:71] A common critique of Rawls theory of Justice is that they are far from equipped, theoretically and practically, to address equality.[footnoteRef:72] This is answered through the Progressive Realization approach of human rights which recognizes that human rights cannot be instantaneously addresses rather than over a period they can be met by allocating the required resources and developing a legal framework for their implementation.[footnoteRef:73]  [70:  Malcolm L, https://www.jus.uio.no/ior/english/people/aca/malcolml/annurev-lawsocsci-110316-113807.pdf on 24 February 2019.]  [71:  Malcolm L, https://www.jus.uio.no/ior/english/people/aca/malcolml/annurev-lawsocsci-110316-113807.pdf on 24 February 2019.]  [72:  Samuel G, https://www.thepublicdiscourse.com/2011/07/3583/ on 24th February 2019.]  [73:  Samuel G, https://www.thepublicdiscourse.com/2011/07/3583/ on 24th February 2019.] 

When this theory is applied in a political society, it considers that the states, doctors and hospitals have a duty to play in fostering human rights.[footnoteRef:74] This boils down to the states obligations to respect, protect and fulfill human rights. The obligation of the State to respect human rights means they cannot interfere with their enjoyment. The obligation to protect requires the State to prevent the violations of such rights by third parties. The obligation to fulfil requires the State to take appropriate legislative, administrative, budgetary, judicial and other measures towards the full realization of such rights.[footnoteRef:75] [74:  Bone R, Agreeing to Fair Process: The Problem with Contractarian Theories of Procedural Fairness, Boston University Law Review 485 2003, 83.]  [75:  Nowak M, Introduction to the International Human Rights Regime, Martinus Nijhoff Publishers, 2003.] 

Conclusively, this theory recognizes that there ought not be elimination of discrimination when admitting patients who cannot foot their bills as it goes against justice. Moreover, it emphasizes the place of government in ensuring that distributive justice is upheld. 
[bookmark: _Toc34137559]2.3 Theory of Procedural Justice
The study is supported the theory of procedural justice also termed as due process. Procedural justice is concerned with whether there are standards and procedures that enhance fairness and equality and that they are followed.[footnoteRef:76] It states that everyone should be given equal treatment. Njoroge on critical analysis of the right to emergency medical treatment in private facilities in Kenya notes that, procedural justice is concerned with the creation of policies which apply to everyone fairly regardless of the race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age, disability, religion, conscience, belief, culture, dress and language or birth.[footnoteRef:77]  [76:  Bone R, Agreeing to Fair Process: The Problem with Contractarian Theories of Procedural Fairness, Boston University Law Review 485 2003, 83.]  [77:  Njoroge E, ‘A Critical Analysis of the Right to Emergency Medical Treatment in Private Facilities in
Kenya’ Published, Strathmore University, Nairobi, 2018, 12. ] 

In applying this theory between patients in need of emergency treatment and health care Practioners, the patient should receive a respectful treatment by the healthcare providers.[footnoteRef:78] This would signal that the individual is a valued member of the community. In this case, all medical emergencies should be treated with respect irrespective of the background of the patient in need. The parties or persons making the decisions or policies should be impartial and open to ensure the realisation of the right to emergency medical treatment.[footnoteRef:79] This will facilitate the equal treatment of patients in need of emergency medical treatment. It is important to note that the theory of procedural justice is derived from justice which is principle of medical ethics.  [78:  Kenya Human Rights Commission, Two Steps Forward, One step backwards. The status of Human Rights in Kenya, 2014, 17. ]  [79:  Kenya Society for the Mentally Handicapped v Attorney General and Others Nairobi Petition No. 155A of 2011 (Unreported).] 

Additionally, this theory brings to light the obligations of a state in the realisation of human rights.[footnoteRef:80] They include: [80:  Njoroge E, ‘A Critical Analysis of the Right to Emergency Medical Treatment in Private Facilities in
Kenya’ ,12.] 

The obligation to observe and respect, requires States to refrain from any actions that violate the right to emergency medical treatment. States must abstain from curtailing the enjoyment of this right through limited funding. In the instance where a state cannot be able to satisfy this right immediately it must do so progressively.[footnoteRef:81] [81:  Nowak M, Introduction to the International Human Rights Regime, Martinus Nijhoff Publishers, 2003.] 

Secondly, there is a duty to promote, this goes beyond the typology of state duties as it necessitates states to educate its citizenry on their right to emergency medical treatment. This is done through civic education where communities are educated on the scope of this right and doctors and hospitals are made aware that they cannot deny patients access to emergency medical treatment regardless of their ability to pay.[footnoteRef:82] It essentially involves citizens being conscious of what the right entails.  [82:  Nowak M, Introduction to the International Human Rights Regime, Martinus Nijhoff Publishers, 2003.] 

Thirdly, there is a duty to fulfil, principally, this dissertation is anchored on this. It requires that states to adopt relevant laws and policies to ensure realisation of the right to emergency medical treatment. This state obligation is the most important as it requires government to apply itself so as to afford every individual the right to access emergency medical treatment.[footnoteRef:83] This is emphasised in Article 21(2)[footnoteRef:84] that states that the government shall put in place laws and frameworks for the realization of the rights set out under Article 43[footnoteRef:85] of the Constitution of Kenya. Article 21[footnoteRef:86] of the Constitution of Kenya, forms the cracks of this dissertation.  [83:  Nowak M, Introduction to the International Human Rights Regime, Martinus Nijhoff Publishers, 2003.]  [84:  Article 21(2), Constitution of Kenya, 2010.]  [85:  Article 43, Constitution of Kenya, 2010. ]  [86:  Article 21, Constitution of Kenya, 2010. ] 

Conclusively, these theories will inform the development of necessary conditions and policies that will influence outcomes for healthcare centers and Health care Practitioners in terms of respect, promotion and fulfillment. 
Using this theory, I posit that Kenya has a duty to ensure the realization of the right to emergency medical treatment as enumerated in Article 43[footnoteRef:87] of the Constitution for social progress and order.  [87:  Article 43, Constitution of Kenya, 2010. ] 

[bookmark: _Toc34137560]2.4 Conclusion 
These two theories, Rawls Theory of Justice and theory of procedural justice, will form the groundwork for my discussion around the right to emergency medical treatment and Kenya’s duty in ensuring the fostering of this human right. 


3.0 [bookmark: _Toc34137561]CHAPTER THREE: THE STATE AND THE RIGHT TO EMERGENCY MEDICAL TREATMENT
[bookmark: _Toc34137562]3.1 Introduction
This Chapter seeks to examine Kenya’s duty in fulfilling the right to emergency medical treatment. This is to include, the nature of Kenya’s duty as stated in the constitution of Kenya and the scope of emergency medical treatment as discussed in statute and case law. Further, this chapter examines how Kenya has responded to violation of this right through the court system and the Kenya Medical practitioners Council. 
[bookmark: _Toc34137563]3.2 Constitution of Kenya	
The Constitution of Kenya ushered in a new consciousness with respect to the right to emergency medical treatment and other socioeconomic rights.[footnoteRef:88] These rights are aimed at ensuring humane living and guaranteeing the dignity and value of every person. This inclusion was necessitated by a desire of Kenyans wanting to end problems ravaging them with respect to healthcare and disease. In essence, Socio-economic rights are considered ‘positive rights’ in that they require positive action from the state; these rights particularly for the right to emergency medical treatment is done through a legal, institutional and policy framework.[footnoteRef:89] This instructively puts to task the three arms of government in fostering these rights: the executive ensuring accountability in government, the legislature formulating laws, while the judicature interpreting the law and making law based on precedent and providing remedies for a violation.[footnoteRef:90] This denotes the principle of separation of powers in that these horizontal separation implies that each branch of government executes its roles while still ensuring checks and balances.[footnoteRef:91] However, there have been doubts as to whether socioeconomic rights are plausible within a separation of powers dispensation, this is because traditionally these rights were considered non justiciable as they have positive right claims.[footnoteRef:92] This to mean that courts must decide on how government allocates its resources, and this is beyond the function of the judiciary. Courts have however stated that the very fact that the rights are included under the Bill of Rights already confers jurisdiction of the courts in their interpretation.[footnoteRef:93]  [88:  PLO Lumumba and Francheschi LG, The Constitution of Kenya, 2010: An Introductory Commentary: Separation of Powers in a Presidential System and Commissions as the Fourth arm of Government, Strathmore University Press, Nairobi, 2014, 1. ]  [89:  Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the Republic of South Africa, 1996 (4) SA 744 (CC), 76. ]  [90:  Hamilton A, ‘’The Federalist Papers’’ No.47.]  [91:  PLO Lumumba and Francheschi LG, The Constitution of Kenya, 2010: An Introductory Commentary: Separation of Powers in a Presidential System and Commissions as the Fourth arm of Government, Strathmore University Press, Nairobi, 2014, 18-19.]  [92:  J Curie and J de Waal, ‘The Bill of Rights handbook’ (2005) 8. ]  [93:  Ex Parte Chairperson of Constitutional Assembly: In re Certification of the Constitution of the Republic of South Africa, 1996, Para 78. ] 

The Constitution of Kenya is rife with values that are meant to advance individual welfare and enhance human dignity.[footnoteRef:94] The preamble of this Constitution recognizes this by emphasizing the centrality of human dignity.[footnoteRef:95] This is further emphasized in the national values and principles of governance. Human dignity is also considered a right under Article 28 of the Constitution of Kenya.[footnoteRef:96] Human dignity forms the basis on which a discussion on any right can be discussed including the right to emergency medical treatment. In the case of ANN v Attorney General, the court stated that human dignity connotes an innate right to respect and ethical treatment.[footnoteRef:97] The Constitution of Kenya 2010 under article 27 provides for equality and freedom from discrimination of all persons.[footnoteRef:98] This is to mean that patients ought to be protected from being discriminated by Doctors or medical practitioners. This is therefore to mean that doctors cannot purport to deny access to treatment on their inability to pay for emergency medical treatment. [94:  Kenya Human Rights Commission, Two Steps Forward, One step backwards. The status of Human Rights in Kenya, 2014, 17. ]  [95:  Preamble, Constitution of Kenya (2010). ]  [96:  Article 28, Constitution of Kenya (2010).]  [97:  A.N.N v Attorney General [2013] eKLR.]  [98:  Article 27, Constitution of Kenya (2010). ] 

Human dignity and equality under the right to emergency medical treatment allows for the intervention to save human life in the face of an emergency regardless of a patient’s ability to pay. 
The legitimacy of the right to emergency medical treatment is founded under Article 43 (2) of the Constitution of Kenya.[footnoteRef:99] The Constitution does not elaborate specifically on how this right should be implemented however, the constitution places a duty on the state in protecting and realizing rights in the Bill of rights. These duty stems from human rights state obligations. Universally, nations have a duty to respect, promote and observe human rights.[footnoteRef:100] These obligations are contained under Article 21(1) of the Constitution of Kenya and requires the state to observe, protect, respect, promote and fulfill all rights which include emergency medical treatment.[footnoteRef:101] Moreover, the state is required to put measures to achieve socioeconomic rights progressively which includes emergency medical treatment.[footnoteRef:102]  [99:  Article 43(2), Constitution of Kenya (2010).]  [100:  Lumumba PLO and Franceschi L, ‘The Constitution of Kenya, 2010, ‘An Introductory Commentary’, Strathmore University Press, 2014, 199.]  [101:  Article 21(1), Constitution of Kenya (2010). ]  [102:  Article 21(2), Constitution of Kenya (2010).] 

In a broad sense, the following three obligations comprehensively cover the nature of Kenya’s duty to guarantee the emergency medical treatment.  They are:
[bookmark: _Toc34137564][bookmark: _Hlk25829668]The obligation to Respect under the Constitution of Kenya
This obligation states that countries must stay away from infringing on the enjoyment of human rights.[footnoteRef:103]This duty is considered negative in nature as it requires states to adopt a hands-off approach, in that they are to refrain from violating the right.[footnoteRef:104] When this is viewed under a lens of right to emergency medical treatment, it implies that the country should refrain from interfering or limiting the right. The court in the case Kenya Society for the Mentally Handicapped v Attorney General and Others the court affirmed that the state should abstain from infringing on a person’s right and in an instance where such a violation occurs, the court will not hesitate to grant remedies.[footnoteRef:105]  [103:  Shields K, The Minimum Core Obligations of Economic, Social, and Cultural Rights: The Rights to Health and Education, Edinburgh University Press, Edinburgh, 2017, 6. ]  [104:  Steiner H, Alston P, Goodman R, International human rights in context: Law, politics, morals, 3ed Oxford University Press, Oxford, 2007, 187.]  [105:  Kenya Society for the Mentally Handicapped v Attorney General and Others Nairobi Petition No. 155A of 2011 (Unreported).] 

[bookmark: _Toc34137565]The obligation to protect under the Constitution of Kenya
The obligation to protect requires States to protect individuals and groups against human rights abuses, this is to mean, states should ensure that essential public goods are provided indiscriminately by the state and non-state actors.[footnoteRef:106] Further, states are to take all necessary legislative and juridical steps to ensure guaranteeing of all rights including the right to emergency medical treatment. This position was states in X and Y v The Netherlands the court held that states are required to take positive measures to prevent violation of human rights.[footnoteRef:107] This obligation implies that the state must intervene to stop a violation. For example, the state can ensure that doctors do not turn away patients who are unable to make payments in the instance where they require emergency medical treatment.  [106:  Steiner H, Alston P, Goodman R, International human rights in context: Law, politics, morals, 3ed Oxford University Press, Oxford, 2007, 187.]  [107:  X and Y v The Netherlands, ECtHR Judgement of 26 March 1985.] 

[bookmark: _Toc34137566]The obligation to fulfil under the Constitution of Kenya
It requires that the state should put in place necessary measures for the realisation of human rights.[footnoteRef:108] It places a burden on the state to ensure that it indiscriminately allocates resources for the realisation of the rights of individuals within their jurisdiction.[footnoteRef:109] One way in which states can achieve this is through drafting laws and making necessary budgetary allocations ensure the realisation of the right to emergency medical treatment.[footnoteRef:110] [108:  https://www.escr-net.org/resources/obligation-fulfill accessed on 27 October 2019. ]  [109:  Khoza S, Socio-Economic Rights in South Africa, 2nd Edition, 2007, 36. ]  [110:  CESCR, Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, Maastricht, January 22-26, 1997; CEDAW General Comment No. 24: The right to health, para 16.] 

Considering the above, this forms the basis on which the discussion around emergency medical treatment begins.
The Constitution of Kenya introduces two new standards in addressing socioeconomic rights including the right to emergency medical treatment. These are progressive realisation and minimum core obligations. 
[bookmark: _Toc34137567]Progressive Realisation under the Constitution of Kenya
This concept implies that the realization of these rights cannot be generally achieved in a short time frame.[footnoteRef:111] The concept allows for flexibility in the realization of this right as different countries have varied capacities in fulfilling socioeconomic rights. The doctrine, however, establishes a clear obligation for states to fast track and efficiently realise the rights. This obligation ties to the three human rights states obligations that is to respect by not interfering in the enjoyment of a right, to protect which is to prevent others from interfering with the enjoyment of the right and to fulfil which is to adopt measures towards realisation of the right. [111:   CESCR, General Comment No. 13, para 44; General Comment No. 3, The Right to Work, UN doc. E/C.12/GC/18, 6 February 2006, para 20.] 

In the context of Kenya, this principle finds importance from various articles of the Constitution of Kenya 2010. Under Article 21(2) of the Constitution of Kenya, the state is to put in place measures that give life to the rights under Article 43 including emergency medical treatment. This was restated in case of Centre for Rights Education and Awareness (CREAW) and 8 others v Attorney General and another the court stated that the single test for socioeconomic rights is the progressive realisation test where the state must allocate resources in line with its obligations under the constitution. The court reiterated this position in the case National Gender and Equality Commission v Cabinet Secretary, Ministry of Labour and Social Security & another where it stated that the executive must put active steps in the realisation of socioeconomic rights as these rights cannot be achieved without executive and legislature intervention. In the case International Pen and Others (on behalf of Ken Saro Wiwa) v Nigeria the African commission held that the state must ensure that they allocate resources and do so progressively to allow the realisation of socioeconomic rights.
Secondly, under Article 2(6) of the Constitution of Kenya states that treaties and conventions ratified by Kenya form part of the laws of Kenya. Important for this is, the International Covenant on Economic and Social Rights (ICESR) which gives importance to socioeconomic rights on the International plane. Under Article 2(1) of the International Convention on Economic Social and cultural rights in line with the doctrine states that countries ought to put in place steps for the utilisation of available resources for realisation of socioeconomic rights. States must therefore ensure the enjoyment of socioeconomic rights without discriminating. This is to be done through adoption of legislation that promotes these rights in public policies. 
From the foregoing, it is evident that the doctrine of progressive realisation calls upon states to ensure that resources are adequately allocated so as to ensure the realisation of emergency medical treatment. 
[bookmark: _Toc34137568]Minimum core obligations under the Constitution of Kenya
This doctrines foundation lies in the International Convention on Economic Social and Cultural Rights (ICESCR) of which Kenya has ratified. By virtue of Article 2(6) of the Constitution of Kenya, any treaty that is ratified by Kenya forms part of the laws of Kenya.[footnoteRef:112] Therefore, the ICESCR provisions are applicable in Kenya.  [112:  Article 2(6), Constitution of Kenya (2010). ] 

The ICESCR calls upon state parties, regardless of the level of resources at their disposal, to ensure that people living under their jurisdiction enjoy at least essential levels of protection of each of their economic, social, and cultural rights.[footnoteRef:113] It implies that there are certain bare minimums that have to be met so as to allow the extensive realisation of a right.[footnoteRef:114] The purpose of the minimum core approach is to ensure that irrespective of the available resources, people have access to the basic needs for the survival.[footnoteRef:115] Considering the case John Kabui Mwai & Others v Kenya National Examination Council, the courts stated that the minimum core obligations founded in the International Convention on economic and social cultural rights places an obligation on states to put efforts to maximize available resources and where it is unable it can seek international support.[footnoteRef:116] [113:  Joie C, Judicial Adherence to a Minimum Core Approach to Socio-Economic Rights – A Comparative Perspective, Cornell University Journal, 2009, https://scholarship.law.cornell.edu/lps_clacp/27/ on 23rd February 2019.]  [114: Achieving Sustainable Development and Promoting Development Cooperation, ECOSOC Report, 2008, UN DOC A/56/10.]  [115:  Achieving Sustainable Development and Promoting Development Cooperation, ECOSOC Report. ]  [116:  John Kabui Mwai & 3 Others V Kenya National Examination Council & 2 Others [2011] Eklr] 

An important ambit of these rights under the convention is the right to health which forms the basis on which the right to emergency medical treatment is built on. According to general comment 3 of the CESCR nations are required to adopt and implement a national public health strategy and plan of action.[footnoteRef:117] The strategy must address the health concerns of a population and particularly pay attention to all vulnerable groups.[footnoteRef:118]  [117:  CESCR General Comment No 3, The Nature of States Parties’ Obligations, 14 December 1990, 8. ]  [118:  CESCR General Comment No 3, 8. ] 

According to Kirsteen Shields, emergency medical treatment connotes a right to health. Considering this, it is therefore informative, to use the minimum core obligations for the right to health to have a discussion under the right to emergency medical treatment. General Comment 14 of the ICESCR states that the ‘core content’ for health as the minimum essential level of the right.[footnoteRef:119] Without this, the right would be rendered unachievable since its basic survival is threatened.[footnoteRef:120]  [119: Shields K, The Minimum Core Obligations of Economic, Social, and Cultural Rights: The Rights to Health and Education, Edinburgh University Press, Edinburgh, 2017, 6. ]  [120:  CESCR General Comment No 3, 8.] 

Therefore, certain minimum core obligations must be put in place to realize the right to emergency medical treatment. Considering the above, these minimum obligations are capacity building and allocation of resources. General Comment 14 of the ICESCR states that these minimum core obligations can range from providing trained medical personnel who receive domestically competitive salaries and adequate equipment. Further, states must provide functioning public hospitals and clinics.[footnoteRef:121] Conclusively, General comment 14 Paragraph 16 states that the right to emergency medical treatment must be anchored on creating systems for its full realization.[footnoteRef:122]  [121:  CESCR General Comment No 14, The Right to the Highest Attainable Standard of Health, 11 August 2000, 12.]  [122:  CESCR General Comment No 14, 12.] 

Despite the constitution providing for these obligations of the state, statutes have not provided the scope of emergency medical treatment. In instances where statute has discussed emergency medical treatment, it does so inadequately hence cannot be expected to ensure the realization of the right to emergency medical treatment. This presents a problem in the interpretation of the right to emergency medical treatment as the constitution and statute law is inadequate to realize the right and curtail its infringement. 

[bookmark: _Toc34137569]3.3 National Legislation Framework on emergency medical treatment

[bookmark: _Toc34137570]The Health Act
The Health Act states that health service providers have a duty to provide emergency medical treatment.[footnoteRef:123] [123:  S Tabitha,  https://www.kelinkenya.org/know-rights-law-say-emergency-medical-treatment-kenya/ on 22nd November 2019. ] 

It states that emergency medical treatment is the necessary health care that must be administered to safeguard a life or worsening of a person’s medical situation.[footnoteRef:124] In essence, emergency medical treatment is aimed at preserving endangered life.  [124:  Section 2, Health Act (2017). ] 

The Health Act, further goes to say that emergency medical treatment entails stabilizing a patient, arranging for referrals whereas hospital cannot cater for the patient and pre-hospital care between the area where the emergency occurred and the hospital.[footnoteRef:125] In the instance where a health provider fails to do this, they are subject to a fine not exceeding three million Kenya shillings.[footnoteRef:126]  [125:  Section 7, Health Act (2017). ]  [126:  Section 7(3), Health Act (2017). ] 

The Act under section 15 states that the state has the following roles with respect to emergency medical treatment: a duty to develop a legal framework and policies a duty to allocate resources and a duty to set up a fund for the provision of emergency healthcare.[footnoteRef:127] [127:  Section 15, Health Act (2017).] 

This has however not been done since National Policy on Emergency Medical Care in Kenya remains a draft that is yet to been passed into law.[footnoteRef:128] [128:  Section 112, Health Act (2017).] 

[bookmark: _Toc34137571]The Kenya Health Policy
The Kenya Health Policy states that emergency medical treatment involves ambulatory services, referral services and maintenance of records and development of an emergency health fund by government.[footnoteRef:129] [129:  Paragraph 4.3.1, Kenya Health Policy (2014-2030).] 

Moreover, the Kenya Health Policy states that emergency medical treatment shall availed to everyone to mitigate the effects of injuries.[footnoteRef:130] [130:  Paragraph 4.2.3, Kenya Health Policy (2014-2030). ] 

[bookmark: _Toc34137572]Ministry of Health National Patients’ Rights Charter
Instructively, the 2013 Ministry of Health National Patients’ Rights Charter provides that every patient can access emergency treatment in any health facility.[footnoteRef:131] The Charter goes further to state that such treatment is to stabilise a patient regardless of them paying upfront or having a medical insurance.[footnoteRef:132]  [131:  Griffin T, https://www.kelinkenya.org/know-rights-law-say-emergency-medical-treatment-kenya/ on 22 November 2019. ]  [132:  https://www.kelinkenya.org/know-rights-law-say-emergency-medical-treatment-kenya/ on 22 November 2019.] 

[bookmark: _Toc34137573][bookmark: _Hlk25298298]The Draft National Policy on Disaster Management in Kenya (2016)[footnoteRef:133]  [133:  The Draft National Policy on Disaster Management in Kenya, 17-32 (2016).
] 

It seeks to establish institutions and frameworks to ensure the reduction of disasters to assist vulnerable groups in instances of disasters. 
It calls upon Parliament to draft a legislative provision for effective disaster management that is legally recognized within government structures. 
It further gives guidelines and principles for persons involved in disaster management in Kenya. These principles include: Coordination, collaboration and communications within disaster management systems, learning lessons and knowledge management so as to curb and adequately respond to future disasters, involvement of the community disaster management and prevention, provision to cater for emerging issues in societies pertaining to disasters, research and dissemination of information, regional and International perspectives for disaster reduction and response, making provisions for systematic management of crosscutting issues forensic/ health services and strengthening of Capacities for Disaster Management. 
This draft is inadequate in that it does not consider emergency medical treatment fundamental enough to be considered a disaster. Further it has not been endorsed into law. This therefore has left emergency medical treatment unregulated. Moreover, this draft policy does not address pertinent issues in respect to emergency medical treatment such as interhospital transfer of patients, an institution for response to emergencies and a communication platform for effective response to emergency. 
[bookmark: _Toc34137574]Kenya Health Sector Referral Implementation Guidelines (2014)[footnoteRef:134]  [134:  Ministry of Health, Kenya Health Sector Referral Implementation Guidelines, 2014, 8-32.] 

The guidelines define emergency referrals as sending someone to a different health establishment to review a condition that threatens life, limb, or eyesight. The following core principles underpin the guidelines with respect to emergency medical treatment: Availability of transportation for emergency referrals, attendance by practitioners for any patient regardless of their socioeconomic status, direct communication via phone or other communications method to allow adequate preparation, establishment of a toll-free ambulance telephone number to be used round the country, establishment of an emergency operations plan in all health facilities and a response team, development of referral tools which include a Client Referral Form, accompaniment of all emergency cases patients by trained staff to the receiving health facility and establishment of a coordinated nationwide system interlinked with other departments such as fire and police. 
Despite the guidelines being detailed as to what is to inform emergency referrals, they have not been either implemented or enforced by the ministry so as to realise emergency medical treatment. The emergency medical treatment system is till fragmented thus impairing its implementation.
[bookmark: _Toc34137575]Medical Practitioners Code of Conduct
The medical profession is founded on the Hippocratic Oath which requires medical persons to uphold certain ethical standards.[footnoteRef:135] This oath requires medical practitioners to put the interest of their patients first before anything else. This oath finds meaning in the Declaration of Geneva by the World Medical Association which requires medical practitioners to be in full service of humanity with respect of their patients dignity.[footnoteRef:136] Further, The International Code of Medical Ethics echoes the Declaration, in that, it states that medical personnel should not be motivated by personal profit. Moreover, the Code states that physicians have a duty to provide medical treatment unless they are assured someone else will provide the same treatment.[footnoteRef:137] This forms the general standard for ethical standards worldwide for doctors.  [135:  Woodbury E, https://blogs.commons.georgetown.edu/journal-of-health-sciences/issues-2/vol-6-no-2-july-2012/the-fall-of-the-hippocratic-oath-why-the-hippocratic-oath-should-be-discarded-in-favor-of-a-modified-version-of-pellegrino%E2%80%99s-precepts/ on 16 November 2019. ]  [136:  Preamble, World Medical Association (WMA) International Code of Ethics (1949).]  [137:  Preamble, The World Medical Association International Code of Medical Ethics (1949). ] 

In Kenya, the medical profession is governed by the Professional Code of Conduct. It recognizes that doctors have a duty to protect emergency medical treatment despite one being unable to pay upfront, doctors are to respect human life and dignity by not withholding treatment. Failure to which, they shall be subject to face disciplinary proceedings under the Kenya Medical Practitioners and Dentists Council.[footnoteRef:138] This is an ethical practice.  [138:  https://www.kelinkenya.org/know-rights-law-say-emergency-medical-treatment-kenya/ on 22 November 2019.] 

[bookmark: _Toc34137576]Kenya’s Approach to violation of this right 
Despite the inadequacies of the legal system in realizing the emergency medical treatment, there have been instances in which, the state has reigned in on violations of the right. This has been addressed through two fora; the auspices of the Kenya Medical Practioners and Dentists Council and The Courts. However, the resolutions by these two bodies have however been left on paper or have not been taken into consideration to allow for the realization of emergency medical treatment. 
[bookmark: _Toc34137577]3.4 Institutional Framework on emergency medical treatment
[bookmark: _Toc34137578]The Kenya Medical Practitioners and Dentist Council 
This body is mandated to regulate medical practice in Kenya.[footnoteRef:139] It provides for a disciplinary process for disgraceful conduct by a medical Practitioners.[footnoteRef:140] Disgraceful conduct is conduct that brings disrepute to the profession and places the life of a human being in jeopardy.[footnoteRef:141]  [139:  Section 4, Medical Practitioners and Dentists Act [2012]. ]  [140:  Odour M. And Simiyu D, ‘The Right to Emergency Medical Treatment in Kenya’ SSRN Journal (2015)
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2695134 on 16 November 2019. ]  [141:  Allinson v General Council of Medical Education and Registration (1894), The United Kingdome House of Lords. ] 

The council is composed of two bodies tasked with the responsibility of investigating professional misconduct.[footnoteRef:142] That is the: Preliminary Inquiry Committee and the Professional conduct committee. The committee is tasked with the powers of reprimanding, suspension, admonishing and revoking a license of any health practitioner and hospital for misconduct.[footnoteRef:143] [142:  Section 20, Medical Practitioners and Dentists Act [2012].]  [143:  Section 21, Medical Practitioners and Dentists Act [2012].] 

The preliminary Inquiry Committee primarily conducts inquiries and recommends them to the Professional conduct committee. Instructively, the Professional Conduct Committee has played an important role in giving life to the right to emergency medical treatment though leaving a lacuna. This is accurately represented in the Alex Madaga case. This case involved the death of Alex Madaga who was knocked along Waiyaki Way while trying to cross the road. This posed a question of access to emergency medical treatment as the patient was rushed to four hospitals; Kenyatta National Hospital, Coptic Hospital, Kikuyu Mission Hospital and Nairobi Women’s Hospital and none of them had the capacity to attend to him for various reasons which ranged from lack of equipment to non-admission due to non-payment of a deposit. He succumbed to his injuries due to internal bleeding.[footnoteRef:144]  [144:  Kilonzo E, https://www.nation.co.ke/news/Ambulance-patient-Alex-Madaga-dies-at-KNH/1056-2906238-4pr29bz/index.html  on 21 November 2019.] 

[bookmark: _Hlk25241107]The matter was referred to the Kenya Medical Practitioners and Dentists council in the case Professional Conduct committee care no 2 of 2016 Between Jesca Moraa on Behalf of the late Alex Madaga Matini and Kenyatta National Hospital and Coptic Hospital in which the Professional Conduct Committee of the Kenya Medical Practitioners and Dentist Council and Coptic Hospital was found liable for asking for a deposit, not following its Referral Protocol and for failing to provide information to Alex’s family. However, they were not held liable for not providing emergency medical treatment as Alex Madaga had received treatment that stabilized him at Kikuyu Mission Hospital. The committee reprimanded Kenyatta National Hospital for failing to avail a medical specialist to assess Madaga’s condition as it had started deteriorating.[footnoteRef:145] [145:  Professional Conduct committee care no 2 of 2016 Between Jesca Moraa on Behalf of the late Alex Madaga Matini and Kenyatta National Hospital and Coptic Hospital (2016).] 

The committee rendered the following orders with respect to the case. It reprimanded Coptic Hospital for requiring payment of the deposit and non-communication with the Madaga family about his condition. Secondly, it called for capacity building in hospitals so as to rejuvenate and give life to access to emergency medical treatment. Further, it called for liaising between the Ministry of Health to facilitate the creation of guidelines for payment of emergency treatment. It called for development of guidelines by the Ministry of Health to put in place and disseminate policies and guidelines for referral of emergency cases and called for a development of guidelines for the regulation, registration, licensing and operation of ambulance services.[footnoteRef:146]  [146:  Professional Conduct committee care no 2 of 2016 Between Jesca Moraa on Behalf of the late Alex Madaga Matini and Kenyatta National Hospital and Coptic Hospital (2016). ] 

Despite the committee making these elaborate orders, The Ministry of Health has not taken any steps into improving the situation with respect to emergency medical treatment. Further, a major limitation of using this Act is the fact that it is a complaint-based mechanism for regulating doctors’ conduct and so may suffer from a lack of certainty. 
Moreover, the powers by the Kenya Medical Practitioners and Dentists Council are quite inadequate as they are limited to reprimanding, admonishing and calling on the Ministry of health to implement their orders with respect to the right to emergency medical treatment. This therefore means that the entity cannot reign in on instances where its orders are not adhered to. 
[bookmark: _Toc34137579]Courts interpretation of the right to emergency medical treatment
The courts have played an important role in the development of law around the right to emergency medical treatment. They have applied constitutional provisions, International conventions and treaties, regional instruments and foreign case law in the interpretation of Article 43(2)[footnoteRef:147] of the Constitution of Kenya.  [147:  Article 43(2), Constitution of Kenya (2010). ] 

[bookmark: _Hlk25234066]In the case Luco Njagi & 21 others v Ministry of Health & 2 others the courts stated that firmly stated that emergency medical treatment is guaranteed in the Constitution of Kenya, therefore anyone who curtails the enjoyment of this right is in contravention of the constitution, including the state.[footnoteRef:148] It further stated that there is an obligation under Article 12 of the International Convention on Economic Social and Cultural Rights (ICESCR) for states to ensure the realisation of the right to health.[footnoteRef:149] The state must ensure that it puts in place steps so as to ensure the realisation of all socioeconomic rights including the right to emergency medical treatment.[footnoteRef:150] This steps must include the creation of conditions for access to medical services in instances of a sickness, moreover, the court noted that this can only be done under necessary budgetary allocation, as well as to take the necessary legislative and policy measures, to ensure that the right to health is realized.[footnoteRef:151] [148:  Luco Njagi & 21 others v Ministry of Health & 2 others [2015] eKLR. ]  [149:  Article 12, International Convention on Economic Social and Cultural Rights, 16 December 1966, 993 UNTS. ]  [150:  Kenya Legal and Ethical Issues Network on HIV and AIDS (KELIN), Mapping the constitutional provisions on the right to health and the mechanisms for implementation in Kenya, 2018, 226-227.
http://www.equinetafrica.org/sites/default/files/uploads/documents/KELIN%20Kenya%20rights%20case%20study%202018.pdf 4. ]  [151:  Luco Njagi & 21 others v Ministry of Health & 2 others [2015] eKLR] 

In the case Mathew Okwanda v Minister of Health and Medical Services & 3 others the court read the right to emergency medical treatment together with Article 20(5)[footnoteRef:152] of the constitution of Kenya which requires the application of a set of principles in which the court will use to determine a case in which a state claims it does not have the resources for implementation of a right. The principles are that the state has the responsibility to prove it lacks the resources, the state has tried to ensure the widest possible enjoyment of the said right, the court cannot interfere with budgetary allocations if it would have reached the same conclusion for the curtailment of the right[footnoteRef:153] [152:  Article 20(5), Constitution of Kenya (2010). ]  [153:  Mathew Okwanda v Minister of Health and Medical Services & 3 others [2013] eKLR] 

Further, the court cited Article 21 on the progressive realisation of a right and stated that the state must set standards for the realisation of all rights under Article 43 including the right to emergency medical treatment. The court also stated that the success of emergency medical treatment depends on the state delivering on its mandate. 
The court in the above case, cited the case of John Kabui Mwai and 3 others v Kenya National Examinations Council and others where the judge ruled that the reason why socioeconomic rights were included in the constitution of Kenya is because Kenyans wanted to end poverty, disease and ignorance so as to achieve a society based on equality and equitable distribution of resources.[footnoteRef:154]  [154:  John Kabui Mwai & 3 Others V Kenya National Examination Council & 2 Others [2011] eKLR.] 

[bookmark: _Hlk25234604]In the case of Mitu-Bell Welfare Society v Attorney General & 2 others, the court recognized the urgency of realizing socioeconomic rights. The court stated that these rights must be realized progressively. Courts have a responsibility of keeping government on its toes to attain socioeconomic rights.[footnoteRef:155] Further, the government has duty to put in place measures that would allow the rights to be realized.  [155:  Mitu-Bell Welfare Society v Attorney General & 2 others, Nairobi Petition No. 164 of 2011 eKLR. ] 

[bookmark: _Toc34137580]3.5 CONCLUSION
The foregoing demonstrates the fragmentation in the legal framework with respect to the right to emergency medical treatment. This poses a problem with the implementation of the right as it leaves patients at the whims of hospitals and medical practitioners. The situation has however not been mitigated even with the intervention of the court and the medical board. 

[bookmark: _Toc34137581]4.0 CHAPTER FOUR: COMPARATIVE STUDY: UNITED STATES OF AMERICA AND INDIA
[bookmark: _Toc34137582]4.1 Introduction 
In order to give life to emergency medical systems in Kenya, it is paramount to draw examples from countries that have made huge steps in fostering the right. This chapter, through a detailed analysis of the USA and India will provide a comparative study to inform the measures that Kenya can put in place for an emergency medical treatment system. These two countries have cut a niche for themselves in the provision of cutting-edge emergency medical treatment and care without long delays. This will become apparent in this chapter. 
[bookmark: _Toc34137583]4.2 United States of America
The emergency medical treatment is represented within three elaborate frameworks which work intermittently. These structures have help in ensuring that victims of emergencies are attended to. 
[bookmark: _Toc34137584]Emergency Medical Treatment and Active Labour Act (1986)
The foundation of the discourse around emergency medical treatment in the United States of America owes its origins form the Emergency Medical Treatment and Active Labour Act. This Act is contained in The Code of Federal Regulations. It gives the scope for emergency medical treatment. This act requires hospitals that receive Medicare and Medicaid payments to provide emergency medical services to persons regardless of their inability to pay.[footnoteRef:156] Medicare and Medicaid refer to an insurance program that allows access to medical services through a cost sharing basis between the federal government and the central government after those covered under the program pay a certain premium monthly.[footnoteRef:157]  [156:  Zibulewsky J, The Emergency Medical Treatment and Active Labor Act (EMTALA): what it is and what it means for physicians, 2001, 16 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1305897/on 16 November 2019. ]  [157:  Zibulewsky J, The Emergency Medical Treatment and Active Labor Act (EMTALA): what it is and what it means for physicians, 2001, 16 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1305897/on 16 November 2019.] 

Consequently, the courts were very instructive in breathing life to the act, the courts ruled in favour of patient who had been denied emergency medical treatment following their inability to pay before admission of a patient as evident in the case Vickers v. Nash.[footnoteRef:158]  [158:  Vickers v. Nash General Hosp., Inc., 875 F. Supp. 313 (E.D.N.C. 1995).] 

[bookmark: _Hlk25572702]The Emergency Medical Treatment and Active Labor Act (EMLATA) instructively stipulates that discharge and transfer of patients must be informed by the patient regaining stability or if the hospital does not have the capacity to administer treatment respectively.[footnoteRef:159] This position was asserted in the case Jane M. Roberts v. Galen of Virginia, Inc, where the Court was of the opinion that doctors must ensure that they stabilise a patient to preserve life. The court further stated that where a hospital fails to stabilise a patient, a civil suit may be instituted against the hospital and physician.[footnoteRef:160]  [159:  Zibulewsky J, The Emergency Medical Treatment and Active Labor Act (EMTALA): what it is and what it means for physicians, 2001, 16 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1305897/on 16 November 2019.]  [160:  Jane M. Roberts v. Galen of Virginia, Inc (1999), The Supreme Court of The United States. ] 

[bookmark: _Hlk25500435]The principles underpinning emergency medical treatment in the United States are: stability of a patient before being discharged; this includes treatment of life-threatening disease, the patient being able to take care of himself or herself which includes ability to breathe, feed and ability to move, toilet, take care of personal hygiene, medicate and communicate. Others include: patients access to emergency medical treatment must be done indiscriminately. Treatment can be denied only if the patients want to harm himself, provision of emergency medical services despite ability to pay, hospitals must refrain from withholding patients belongings due to their inability to pay, patients cannot face criminal proceedings for failing to pay for medical services received, patients cannot be denied treatment for emergencies if they are not insured and patients are to be fed during the time in which they are receiving emergency medical treatment.[footnoteRef:161] [161:  Section 1395, Code of Federal Regulations (United States of America).] 

The EMLATA states that emergency medical treatment is treatment that stabilizes a patient faced with an emergency condition. It further states that an emergency medical condition is one that presents itself through acute symptoms, psychiatric problems and pain which could lead to immediate hospitalisation or a referral to save or stabilise a life. The rules guiding the interpretation of EMTALA specify that once a person is brought in for emergency medical treatment, the following should be done: screening of the patient to understand what sought of medical attention they require and if there is any emergency medical condition, stabilise the patient in case an emergency condition is determined to exist, refer the patient to a different hospital and facilitate the transfer where the hospital cannot handle the condition and where a transfer is requested, by a person legally responsible for the patient, it must be done in writing. In addition, if a hospital wants to transfer a patient, the physician should be certain that the patient will receive appropriate medical treatment and that the physician should sign a certificate authorising the transfer.[footnoteRef:162] [162:  Section 1395, Code of Federal Regulations (United States of America).] 

The code defines an appropriate transfer as one where the transferring hospital stabilises a patient before transfer and the receiving hospital accepting the transfer.[footnoteRef:163] Additionally, the transferring hospital ought to send all the medical records of the patient and provide the necessary medical life support measures during the transfer.[footnoteRef:164]  [163:  Section 1395, Code of Federal Regulations (United States of America).]  [164:  Section 1395, Code of Federal Regulations (United States of America).] 

The Act provides for the following penalties for violation of EMTALA. It states that: the hospital or physician will lose their Medicare provider agreement, hospital fines of up to 50,000 dollars for each violation for larger hospitals and 25,000 dollars for hospitals will less than 100 beds, doctor fines for 50,000 for each violation, the patient can institute a civil suit for any violation and a receiving hospital who faces loss for another hospitals violation can sue for damages.[footnoteRef:165] [165: Section 1395, Code of Federal Regulations (United States of America).] 

[bookmark: _Toc34137585]Emergency Telephone Number.[footnoteRef:166] [166: https://web.archive.org/web/20150928232230/http://transition.fcc.gov/pshs/services/911-services/on16 November 2019. ] 

This a toll-free telephone number synonymously known as 9-1-1. This platform allows for a caller to reach an emergency dispatch office which sends emergency responders to the caller’s location when a call is made. It accurately locates the callers location to avail emergency services. Instructively, 9-1-1 assists in the emergency medical framework as it allows quick response by emergency response team. 
In R. v. Godoy the courts stated that the premise on which the toll-free number was created was for the prompt response to emergencies by law enforcements to avert escalation of the emergency.[footnoteRef:167] [167:  R v Godoy (1999), The Supreme Court of Canada. ] 

[bookmark: _Toc34137586]Ambulance Services 
These services allow the transportation of patients in cases of emergency. These services respond to distress calls through the 911 emergency dispatcher office.[footnoteRef:168] They provide transport and definitive care during the period of transportation.[footnoteRef:169] They also provide treatment on the scene to those who require emergency medical treatment.  [168:  M Cody, https://www.emsworld.com/news/12130421/a-history-of-emergency-medical-services on 16 November 2019. 
]  [169:  Kohrman N, https://www.newyorker.com/news/dispatch/in-rural-america-there-are-few-people-left-to-drive-the-ambulances on 16 November 2019. ] 

In the United States of America, ambulance services are heavily regulated. They must all be registered, and their professional licenses are subject to review yearly.[footnoteRef:170] These Personnel’s who deal with ambulance services are usually trained and may either have a basic first aid certificate, advance life support skills or a medical degree.[footnoteRef:171] These personnel’s are usually accompanied by the police in case there is an emergency with a lot of gravity that requires their attention. These services are provided by the government, hospitals, private persons, internal ambulance services and a combined emergency service. [170:  https://www.ems.gov/whatisems.html on 16 November 2019.]  [171:  Krohmer J, Principles Of Ems Systems, American College of Emergency Physicians, Colorado, 2005, 148.] 

Government ambulance services operate in collaboration with the police and fire station services in the area of operation. They receive funding through a joint effort of the local, federal and national government.[footnoteRef:172] Private ambulance services are run by commercial companies who are normally contracted by the local, federal and national government to provide ambulance services. They work in liaison with 911 emergency dispatchers and mostly provide transfer services. They are important in local communities as they assist in emergency disaster response. However, they only come in where government ambulance services are not available. They serve a complimentary role.[footnoteRef:173] Combined emergency services serve as both police officers and emergency medical care responders. They are situated in vulnerable areas such as airports and universities, small towns. They are important for the United States emergency framework as they work using limited resources due to their multi-functionality.[footnoteRef:174] Hospital based services involves generally offer services to the community in which they are established in. They come in where government services are unreliable or unavailable. Internal ambulance services on the other hand are available to persons working in high risk areas such as chemical plants. They are meant to protect the interests and welfare of their staff.[footnoteRef:175]  [172:  Krohmer J, Principles Of Ems Systems, American College of Emergency Physicians, Colorado, 2005, 149–150.]  [173:  Krohmer J, Principles Of Ems Systems, American College of Emergency Physicians, Colorado, 2005, 149–150.]  [174:  Nancy C, Emergency Care in Streets: Essentials, American College of Emergency Physicians, Colorado, 2005,150. ]  [175:  Krohmer J, Principles Of Ems Systems, American College of Emergency Physicians, Colorado, 2005, 149–150. ] 

Considering the above, the principles governing the operation of ambulance services are the principles of first aid which are to preserve life, prevent subsequent injury, and stabilize to allow stability and quick recovery. These principles are augmented with the star of life principles under emergency response systems under medical ethics which are: early detection by the patient themselves, early reporting by the first person at the scene through the 911 platform, field care by the emergency service providers so as to stabilize the patient, care in transit by the ambulance service and quick transfer for definitive care.[footnoteRef:176]  [176:  Kohrman N, https://www.newyorker.com/news/dispatch/in-rural-america-there-are-few-people-left-to-drive-the-ambulances on 16 November 2019.] 

Conclusively, though the United States of America has its issues, it delivers better results. This is because its emergency medical framework is interlinked right from the toll-free number to the response of medical responders and stabilizing the Patient. Second is because the system is tailored to ensure that a patient is stabilized before asking for payments in instances where required. 
The United States of America embraces the Anglo-Saxon Model in response to emergency medical treatment. The Anglo-Saxon model allows doctors to go to the patients rather than the patient going to the doctor. A 2010 study suggested that the Anglo-Saxon model works better as doctors can stabilize a patient before getting to the hospital thus reducing the risks of death.[footnoteRef:177] This is in-line with the golden rule in medicine which states that the first thirty minutes are critical in stabilizing a patient.  [177: Dick F, ‘Anglo-American vs. Franco-German emergency medical services system’ 
Clinic of Anaesthesiology-University Hospital Journal, 2003, 7 https://www.ncbi.nlm.nih.gov/pubmed/14694898 on 25 November 2019. ] 

[bookmark: _Toc34137587] 4.3 India
[bookmark: _Hlk25572015]The evolution for the realisation of emergency medical treatment can be traced to Indian case law. This is first highlighted in Parmanand Katara v Union of India in which the court stated that a patient requiring emergency medical treatment must have access to said treatment to preserve life.[footnoteRef:178] This is because medical profession is tailored in a way that the top priority of a practitioner and a hospital is to stabilize a patient. Further, in the case Paschim Banga Khet Mazdoor Samity and Ors v State of West Bengal and Anor the court stated that state had an obligation to ensure access to emergency medical treatment regardless a patient readily making a payment or having medical insurance.[footnoteRef:179] The court further stated that where a person is taken to a hospital, lack of bed capacity cannot be an impediment to the provision of emergency medical treatment. This position was elaborated in the case Pravat Kumar Mukherjee v Ruby General Hospital and Ors which stated that the test required in providing emergency medical treatment is whether it is necessary and that if the treatment is not given, it will result in worsening of the situation or death.[footnoteRef:180]  [178:  Parmanand Katara vs Union of India & Ors (1989), The Supreme Court of India. ]  [179:  Paschim Banga Khet Mazdoor Samity v State of West Bengal and Anor (1996), The Supreme Court of India. ]  [180:  Pravat Kumar Mukherjee v Ruby General Hospital and Ors (2002), The Supreme Court of India. ] 

Considering the forgoing, the Indian court established a Law commission to come up with rules to inform the realization of emergency medical treatment systems. The model rules start off by stating that the purpose of emergency medical treatment is to stabilize a patient and protect a person’s right to life.[footnoteRef:181] This is to be done regardless of a person’s ability to pay it access to medical insurance.[footnoteRef:182] Further, the model rules borrow heavily form the Emergency Medical Treatment and Active Labor Act (EMTALA) in that the rules echo the principles of EMTALA. They are:  [181:  Law Commission of India, Report on Emergency Medical Care to Victims of Accidents and During Emergency
Medical Condition and Women Under Labour, 2006, 223-228.]  [182:  Law Commission of India, Report on Emergency Medical Care to Victims of Accidents and During Emergency
Medical Condition and Women Under Labour, 2006, 223-228.] 

The model rules adopted the following principles:
Stabilizing a patient before being discharged; this includes treatment of life-threatening disease, the patient being able to take care of himself or herself which includes ability to: Breathe, feed and the ability to move, toilet, take care of personal hygiene, medicate and communicate
Patients’ access to emergency medical treatment must be done indiscriminately. Treatment can be denied only if the patients want to harm himself and that hospitals must refrain from withholding patients belongings due to their inability to pay. Also, patients cannot face criminal proceedings for failing to pay for medical services received, patients cannot be denied treatment for emergencies if they are not insured and that patients are to be fed during the time in which they are receiving emergency medical treatment.[footnoteRef:183] [183:  Law Commission of India, Report on Emergency Medical Care to Victims of Accidents and During Emergency
Medical Condition and Women Under Labour, 2006, 223-228. ] 

[bookmark: _Toc34137588]4.4 CONCLUSION 
The foregoing presents a case to develop a unitary emergency medical treatment system for Kenya. The USA proves a worthy case for the integration of emergency medical treatment into one framework as this allows for the efficient access to medical services. Further, it demonstrates the place of government in ensuring the realisation of emergency medical treatment. Similarly, India through case law has proven the importance of the court in guaranteeing the right which is to preserve life and ensuring the wellbeing of the patient.
In both countries, that is, USA and India, the very clear obligations imposed on the relevant medical centres take into account their capacities such as that no hospital should be compelled to do that which it has no ability to do either in terms of facilities or personnel. However, it is illegal and unethical for hospitals to turn away a patient and must in the minimum, intervene to stabilize the patient or set in motion the process that leads to stabilization of the patient for instance through an appropriate transfer.
Kenya too, is grappling with the issue of access to emergency medical treatment and the responsibilities that medical centres should bear in these situations. According to the Health Act; a legislative framework provides guidelines to all hospitals and other health care Practioners. The code is meant to protect, respect, promote and fulfil the health rights of all persons in Kenya to the progressive realization of their right to the highest attainable standard healthcare services. 


[bookmark: _Toc34137589]5.0 CHAPTER FIVE: CONCLUSION AND RECOMMENDATIONS
[bookmark: _Toc34137590]5.1 Findings
Conclusively, Chapter five seeks to give a summary of chapter one to four. It highlights the key discussions surrounding each chapter. It shall conclude by highlighting recommendations on Kenya’s duty in ensuring that emergency medical treatment is achieved. 
Chapter one gives the basis on which this dissertation is premised. It provides a history of the development of emergency medical treatment and talks about the placement of the right in the Constitution of Kenya. 
Chapter two provides the theoretical justifications for this study basing its arguments looking at theory of procedural justice and Rawls theory of justice. The theory of procedural justice explains the reason for man existing in a political society and the obligations created by virtue of living in this society. It therefore emphasizes that government has a duty in enhancing emergency medical treatment. Additionally, Rawls’ theory of justice proves a worthy case for the enjoyment of rights indiscriminately as it embraces the notion of distributive justice.
Chapter three looks at Kenya’s duty in achieving access to emergency medical treatment. This is to include, what Kenya’s duty is, its legal framework, minimum obligations and progressive realization of this right.  It also looks at how the different institutions tasked with the responsibility of reigning in on these violations have responded to them. These are, the Kenya Medical practitioners Board response within its powers, and the courts approach. 
Chapter Four analyses through a case study of USA Emergency medical framework and India’s case law with respect to emergency medical treatment. It focuses on the scope of emergency medical treatment which shall inform Kenya in ensuring that it gives life to emergency medical treatment. 
Chapter Five looks at the measures Kenya can put in place to ensure that it develops an elaborate emergency medical treatment system. This is drawn from a comparative study of the USA and India.
[bookmark: _Toc34137591]5.2 Recommendations 
It is important for the state through the legislature to come up with one legal framework for to achieve emergency medical treatment for all persons. This right is important for the health and wellbeing of every Kenya and preservation of life. This legislation should ensure that it consolidates all the fragmented laws with regards to emergency medical treatment. The Act should ensure that it provides for regulation of all ambulatory services, referral of patients and enshrine the sanctity of best interest of the patient. This is to mean that doctors cannot turn away a patient because of their inability to pay. This study has proven that the right to emergency medical treatment supersedes the right to ask for pay, as this is an ethical and human rights question. The Government in this regard should ensure they come up with structures that would allow the compensation of hospitals and medical practitioners for their services. This can be done through universal healthcare like Medicare and Medicaid where persons can pay monthly premiums commensurate with their earnings and ability to pay and the state shall top up to ensure the payment of medical services rendered. However, lack of insurance should not prevent access to medical treatment. This should be done through a law to cushion patients and health providers and the corollary effect will set the stage for the realization of emergency medical treatment for all.
Secondly, government through the legislature should empower the Kenya Medical Practitioners and Dentists Council so that it can enforce its orders and put to task doctors and hospitals who violate this right. This would ensure the implementation and enjoyment of the right as it will incentivize health providers to toe the line in providing their services as any malpractice will put their jobs at stake. This can be done through penalties for every violation occasioned by the health providers like those in the EMTALA of the United States where penalties are leveled against the hospital and doctor. 
Thirdly, the government should push for Public Private Partnerships to assist in guaranteeing emergency medical treatment for all.[footnoteRef:184] For instance, the government can liaise with private ambulatory service providers to beef up their already available government ambulatory services. World over, Private Public Partnerships have proven to deliver services better as they can handle financial and legal challenges effectively due to their wide pool of resources and manpower.[footnoteRef:185] An example of this is the Adopt a Light Project spear headed by Esther Passaris where she was able to light up Nairobi streets through a Private Public Partnerships (PPPs).[footnoteRef:186]  [184:  Section 15(1)(z), Health Act (No. 21. 2017).]  [185:  Njoroge E, ‘A Critical Analysis of the Right to Emergency Medical Treatment in Private Facilities in
Kenya’ Published, Strathmore University, Nairobi, 2018, 46.]  [186:  Orinde Hillary, https://www.standardmedia.co.ke/article/2001331915/african-forum-appoints-passaris on 22 November 2019. ] 

Fourthly, government should ensure the training of all disaster management personnel. This can be done through a competency-based curriculum on emergency preparedness.[footnoteRef:187] This training should be provided to police officers and all emergency responders. Once this is done, the body tasked with this responsibility can begin monitoring performances of emergency responders so as to weed out those who demonstrate incompetence. Further, this training should be done periodically to improve the quality of emergency care provided.  [187:  Catlett, C, Jenkins and Millin M, ‘Role of Emergency Medical Services in Disaster Response: Resource Document for the National Association of EMS Physicians Position Statement’ Taylor and Francis Online, 2011, 7 https://www.tandfonline.com/doi/full/10.3109/10903127.2011.561401 on 25 November 2019. ] 

[bookmark: _Hlk25571431]Lastly, this study has demonstrated the place of courts as being agents of change in realising emergency medical treatment. The case Mitu-Bell Welfare Society v Attorney General & 2 others demonstrates this through the introduction of the concept of structural interdicts where the court controls compliance with its order. This is done through the court issuing an order and tasking the government to make necessary steps in complying with those orders. Instructively, the government when planning for socioeconomic rights including the right to emergency treatment is tasked with putting in place mechanisms for the enjoyment of the right. This can be through budgetary allocations and reviewing of laws through the legislature.[footnoteRef:188] The court then requires the state to come and demonstrate the measures they have put in place to achieve these rights and in this instance emergency medical treatment.  [188:  Mitu-Bell Welfare Society v Attorney General & 2 others [2013] eKLR] 

[bookmark: _Toc34137592]5.3 CONCLUSION
Conclusively, this study proves the need for Kenya to realize its obligations in achieving emergency medical treatment. This is in line with the aspirations of Kenyans who overwhelmingly voted for the constitution of Kenya 2010 and a moral obligation. This therefore means that hospitals and medical practitioners should provide medical services regardless of one’s ability to pay. This is however not to say that hospitals and doctors should not request for payment for services rendered. This is to mean that government should work in collaboration with health providers in ensuring that a workable solution is found for the payment of the arrears. Further, courts have a role in a transformative dispensation to ensure that the state undertakes its positive obligations and give life to emergency medical treatment. 
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