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All over the world, women are a strong force for growth and development, making important contributions to the economy as well as playing a major role in the welfare of the family. However, cultural hindrances at the workplace do not allow for flexibility for the working woman and mother who still remains the primary caregiver in the home and society.
The main objective of this research was to find out how well protected the working women and mothers are at the workplace through the implementation of both the Kenyan and International laws present. The research was methodology used was doctrinal. The findings of this research were that the laws in place are not being well implemented. This is because of three main reasons: lack of dialogue between the employer and employee, the negative attitude formed towards pregnant women and mothers and lastly is the lack of knowledge of the laws. The recommendations included the conducting of civic education that plays a major role in eliminating the hindrances that are ahead of the implementation of the laws protecting and promoting the rights of the pregnant women and mothers at the workplace.
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[bookmark: _Toc78404165]CHAPTER ONE
[bookmark: _Toc78404166]INTRODUCTION
[bookmark: _Toc78404167]1.1 Background of the Problem
In Griffin v Sisters of St. Francis (2007)[footnoteRef:1], Honourable judges Kanne, Wood and Evans stated that: ‘Pregnancy is a proxy for gender, and therefore, discrimination against pregnancy is discrimination against women.’ [1:  Griffin v Sisters of St. Francis (2007).] 

The Kenyan government has pushed employers to the extent of creating laws, to provide a suitable working environment for pregnant women and mothers at the workplace. This is so because of the acknowledgement that three quarters of the women entering the workforce will be pregnant and at the same time employed at some point.[footnoteRef:2] The increase in charges against pregnant women and mothers at the workplace in the courts by 35%, a fifth of them being pregnancy discrimination cases, has also contributed to the push.[footnoteRef:3] [2:  Equal Opportunities Commission, Greater expectations: Final report of the EOC’s investigation into discrimination against new and expectant mothers in the workplace, 2005.]  [3:  Equal Opportunities Commission, Greater expectations: Final report of the EOC’s investigation into discrimination against new and expectant mothers in the workplace, 2005.] 

Some employers are stereotyped on issues around pregnancy and motherhood.[footnoteRef:4] These stereotypes include pregnant women and mothers being lazy, expensive, distracted, a liability and unproductive.[footnoteRef:5] They are deemed to be lazy since they seem to get tired faster, expensive because when on leave, no one is doing their work or even the replacements are more costly and will spend a lot of time catching up when they are back, distracted as they think about their families thus leading to being unproductive.[footnoteRef:6] In as much as it is their personal view, they should know that these two things, pregnancy and motherhood are not against the law. What is illegal unjust treatment forgetting that they also have constitutional rights. The unjust treatment includes firing, reducing the pay or not paying them[footnoteRef:7], demoting to lesser positions[footnoteRef:8], denying places to breastfeed,[footnoteRef:9] and denying benefits relating to pregnancy and motherhood that could have been as prescribed by a doctor such as avoiding heavy tasks that may endanger the life of the baby and the mother[footnoteRef:10] on top of maternity leave[footnoteRef:11] that an employer cannot stop one from taking or treat them worse because of taking it.[footnoteRef:12]Due to such stereotypes, some employees are afraid of revealing their status (pregnancy) to their employers for the fear of being fired or mistreated.[footnoteRef:13] However, when someone is taking time off or asking for accommodations such as being able to carry their children to work, they should inform their employers in order for them to create such kind of accommodations such as lactation rooms as per the Breastfeeding Mothers Bill. [4:  McGinley A., Porter N., Feminist Judgments: Rewritten Employment Discrimination Opinions, (Feminist Judgment Series: Rewritten Judicial Opinions), Cambridge University Press, 2020,58-118.]  [5:  Muhia J, ‘Women at the Workplace: Thinking Beyond 8th......’, International Commission of Jurists Kenyan Section, 2020]  [6:  Muhia J, ‘Women at the Workplace: Thinking Beyond 8th......’, International Commission of Jurists Kenyan Section, 2020.]  [7:  Section 17, Employment Act (2007).]  [8:  Section 5, Employment Act (2007).]  [9:  Section 4, Breastfeeding Mothers Bill (2017).]  [10:  Paul J, ‘Healthy beginnings: Guidance on safe maternity at work’, Geneva, International Labour Organisation, 2004.]  [11:  Section 29, Employment Act (2007).]  [12:  Legal Aid at Work, ‘You’re Pregnant? What are your Rights at Work?’, 16th June 2018.]  [13:  Bett F, ‘When to tell your employer, “I’m Pregnant!” Mums village.] 

[bookmark: _Toc78404168]1.2 Statement of the Problem
 There have been cases of breach of contract by the employers[footnoteRef:14] and this is evident by the rise in the number of cases by 35% in the Kenyan courts.[footnoteRef:15] By breaching the contract, they deny these women pregnant women and their rights to accommodations at the workplace when they are pregnant and have become mothers. They include firing of pregnant women, lack of lactation rooms, non-possibility of bringing children to work due to non-accommodation[footnoteRef:16] and the arising issue of lack of maternity leave for women who have experienced miscarriages.[footnoteRef:17] Some employers even go to the extent of denial of maternity leave[footnoteRef:18], paying them less and less likely giving them promotion. [14: Esther Nduati v Ofyze Limited t/a Harris Tavern [2019] eKLR. ]  [15:  Equal Opportunities Commission, Greater expectations: Final report of the EOC’s investigation into discrimination against new and expectant mothers in the workplace, 2005.]  [16:  Mburu S, ‘The Exclusive Breastfeeding Dilemma for Career Women’ Daily Nation,11th August 2019. -<https://www.nation.co.ke/kenya/life-and-style/dn2/the-exclusive-breastfeeding-dilemma-for-career-women-194010>-on 6th August 2020.]  [17:  Gituku F, ‘ASK HR: In such cases, an employer should show sensibility and empathy’ Daily Nation, 30th June 2016.]  [18:  VMK vs CUEA (2013) eKLR] 

The law is there but its implementation is what should be put to work. The implementation of the law will give both parties, employers and employees, mutual benefit.
[bookmark: _Toc78404169]1.3 Purpose of the Study
The purpose of this study is to investigate the extent to which the legal framework in place has been put into actual practice for the protection of the rights of the pregnant women and mothers at the workplace.
[bookmark: _Toc78404170]1.4 Hypothesis
This dissertation is based on the following hypothesis:
The laws enacted have not been actively enforced from the look at the rise in the number of cases in the courts.
[bookmark: _Toc78404171]1.5 Research Question
Have employers complied with the legal framework put in place to protect women from pregnancy discrimination?
[bookmark: _Toc78404172]1.6 Justification of the Study
This dissertation is crucial as it seeks to change the thinking of employers that breach contracts between them and their employees who are pregnant women and mothers. The employers have belittled their rights, for example, maternity leave is crucial as it is a time for the new mother to make a transition and not a vacation. This means that returning to work immediately is difficult for average families due to factors such as: maternal health which includes parental stress and trying to balance this with happiness at home and returning to work. The implementation of the law will only begin from labour inspectorates of whom include employees in as much as it is a major governmental responsibility.
The message that it is sending to employers is that it will only take understanding, compassion, and education for them to reach a place of working with the pregnant women and mothers by providing suitable working conditions for them.
This study will be of great benefit to both the pregnant women and mothers together with their employers. The more the pregnant women and mothers are handled well at their workplaces, and then it will be a plus on the part of their employers. The employers will get positive results on the part of their companies while these women will find it easier and fulfilling to work for and with their employers who have chosen to comply with the laws. This means that the employers will be making progress as they will be boosting their confidence at work and also helping in the implementation of the laws in place.
[bookmark: _Toc78404173]1.7 Scope and Limitations of the Study
The topic of this dissertation will focus on the Kenyan women.
This study was limited by the fact that there is very little legal resources on pregnancy discrimination.
[bookmark: _Toc78404174]1.8 Definition of Terms
i. Discrimination: This is a term used to deny someone the equal protection of the laws and to treat all people the same.[footnoteRef:19] [19:  Black’s Law Dictionary, 11th Ed.,2019.] 

ii. Pregnancy discrimination: it involves treating a woman (an applicant or employee) unfavourably because of pregnancy, childbirth, or a medical condition related to pregnancy or childbirth.
iii. Employer: is any person, public body, firm, corporation, or company who or which has entered into a contract of service to employ any individual and includes the agent, foreman, manager or factor of such person, public body, firm, corporation, or company.[footnoteRef:20] [20:  Section 1, Employment Act (2007).] 

iv. Employee: is a person employed for wages or a salary and includes an apprentice and indentured learner.[footnoteRef:21] [21:  Section 1, Employment Act (2007).] 

v. Workplace: work premises, whether private enterprises or government agencies, including their subdivisions.[footnoteRef:22] [22:  Section 1, The Breastfeeding Mothers Bill (2017).] 

[bookmark: _Toc78404175]1.9 Outline of the Dissertation and its Flow of Argument
This dissertation will begin by explaining the current situation on pregnancy discrimination at the workplace in Kenya in addition to what the dissertation hopes to remedy. This is chapter one of the dissertation. Chapter two will discuss the theoretical framework focusing on two main theories and the research methodology used and the reasons for the use. Chapter three will explain what pregnancy discrimination entails including the different types of pregnancy discrimination at the workplace. It will also discuss the effects of pregnancy discrimination and the laws available on pregnancy discrimination at the workplace.
Chapter four will focus on the implementation of the laws as discussed in chapter three. There is the evidence of the problem of implementation of the laws by the discussion of cases that have been seen in the courts as well as the practices in the cut flower sector.
The final chapter, chapter five will put across a discussion of the whole dissertation and the recommendations towards ensuring that the present laws are implemented plus a conclusion.
1.10 [bookmark: _Toc78404176]Summary of Overall Results
Pregnancy discrimination occurs in different ways like denial of maternity leave, unpaid maternity leave, termination, or missing employment opportunities on the basis of pregnancy. All these happen due to three main things: lack of dialogue between the employer and the employee of their expectations during and after pregnancy including returning to work and the accommodations to be provided, negative attitude towards pregnancy that included viewing pregnant women and mothers as lazy, unproductive, and even expensive as providing for their accommodations is hard and the lack of knowledge of maternity rights which falls on both sides, the employers and employees as some of them tend not to be up to date with the laws regarding maternity and thus speaking up to rights that are not known is not even possible.[footnoteRef:23] [23:  Equal Opportunities Commission, Greater expectations: Final report of the EOC’s investigation into discrimination against new and expectant mothers in the workplace, 2005.] 

The above three reasons are the major reasons lagging the proper implementation of the laws available. The implementation of these laws is a function of the executive arm of government. The implementation has proved to be hard due to the lack of cooperation of the employers and some extent, the employees. The policies at some workplaces may not be clear on how they are handling pregnant women and mothers at the workplace. Some employers also feel the burden of providing accommodations for pregnant women and mothers since it may be expensive.
The government cannot work alone in order to help implement these laws and thus require the support of the employers, employees, labour inspectorates, complaint institutions and the occupational health and safety units.
[bookmark: _Toc78404177]1.11 Summary of Overall Conclusions
The conclusions arrived at in this paper in relation to the subject matter point at both the pros and the cons of pregnancy discrimination. 
The practice of pregnancy discrimination hugely ignores the role of human dignity thus causing the cons. These cons include low self-esteem, loss of the pregnancy (by miscarriages or still births), psychological torture, physical injuries and unhealthy babies that may come with denial of maternity leave as they do not breastfeed and even extends to lack of accommodations for breastfeeding at the workplace.
When practising pregnancy discrimination with a view of punishing the pregnant women and mothers, then the benefits of treating pregnant women and mothers in a manner that their rights and freedoms are being accorded are overlooked. These benefits include lower absenteeism and fewer late arrivals to work, greater responsibility for the employees thus will be pushed to increase their paid working hours, the employer will have a positive reputation in their field, and this will attract staff with greater ease, less stress both personal and work for the employees and it betters the health of the employees and their children thus reducing health costs.
The pros point to the exceptions. These exceptions are towards the common good of a society. These exceptions are taking affirmative action measures consistent with promotion of equality, distinguishing, or rather preferring any person on the basis of the inherent requirement of a job, employ a citizen in accordance with national employment policy and restrict access to limited categories of employment such as state security.



[bookmark: _Toc78404178]CHAPTER TWO
[bookmark: _Toc78404179]THEORETICAL FRAMEWORK AND RESEARCH METHODOLOGY
[bookmark: _Toc78404180]2.1 Theoretical Framework
There is one main theory that have been found to back issues surrounding pregnancy discrimination which is the transcending equality theory.
[bookmark: _Toc78404181]2.1.1 Transcending Equality Theory
This theory was proposed by Lucinda Finley. This theory is provided both by the law[footnoteRef:24] and scholarly works. It speaks to the concept of equality which is an idea that is basic in our political and legal world as clearly evident in the two-thirds gender rule that has been a major issue in the Kenyan parliament. It states that pregnant women and mothers are to be treated equally in terms of issues such as the hiring and promotion of other employees and this cuts across all the opportunities at the workplace that they could find a place for improvement.  [24:  Article 27, The Constitution of Kenya (2010).] 

This takes us back to the stereotype that believe the notion that pregnant women and mothers are lazy and or unproductive, lazy as they seem to get tired faster and unproductive which is tied to them being destructed as they think of their families.[footnoteRef:25] These kinds of stereotype are largely influenced by the traditional thinking that women knowing that they get married and later on get pregnant, should have continued assuming their natural role of taking care of the home. They believe that being a mother and an employee or a worker at the same is placing incompatible roles together and that working should be left for the male figure in the society.[footnoteRef:26] However, this has been largely disputed by article 27(3) of the Kenyan Constitution that states that both men and women have the right to equal treatment which include equal opportunities in the political, economic, cultural, and social spheres. [25: International Labour Organisation, ‘Maternity Protection Resource Package: From Aspiration to Reality for All’ 4, Geneva, 2012. ]  [26:  Finley. L., ‘Transcending Equality Theory: A way out of the maternity and the Workplace Debate’, Columbia Law Review, Vol 86:1118, 1112, 1986.] 

This theory could then again be used against the detriment of the pregnant women and mothers as to issues of sameness and differences and for this, they may intend to point at biological differences and sink down the capabilities of these women and thus forming a culture that is geared towards paternalistic protection. This dilemma is also there because of the idea that these women are to be treated in a special way and that this does not apply to the male gender. 
[bookmark: _Toc78404182]2.2 Research Methodology
This study will use the doctrinal legal research methodology.  This will involve the reviewing of both primary and secondary sources. They include statutes, journal, case law, newspapers, and online internet sources. The documents will be read, and an analysis done to give information on the study. 
                                                        








CHAPTER THREE
DISCRIMINATION, IMPACT AND THE LEGAL FRAMEWORK
[bookmark: _Toc78404183]3.1 Discrimination and modes of discrimination
Pregnancy discrimination is the main challenge faced in the efforts to protect the pregnant women and mothers. In as much as the policies of prohibiting employees from becoming pregnant or rather being a mother are outdated, pregnancy discrimination is still evident in other ways.
One of the most common way is through what is known as ‘classic’ discrimination.[footnoteRef:27] This is whereby one informs their employee about their expectancy, and they are fired within the shortest time possible. It could be informing them today and being fired tomorrow. [27:  Elting L, ‘Why Pregnancy Discrimination Still Matters’ Forbes, 30th October 2018 -<https://www.forbes.com/sites/lizelting/2018/10/30/why-pregnancy-discrimination-still-matters/#2f38c6b763c1> on 7th June 2020.] 

The next is known as the insidious discrimination.[footnoteRef:28] It occurs where once an employer learns of their employer’s pregnancy, they begin to find fault in one’s work or even supervising one more closely for them to try and find mistakes. This is so as to set one up for failure and with this, it may seem like they had a legitimate reason to marginalize the employee. It includes the failure of an expectant employee to meet the required policies relating to timelines and attendance. The employer disciplines the employee by firing them due to pregnancy related absences when attending a doctor’s visit. An effortless addition to this is the stereotypes that employees have regarding pregnant women. These stereotypical views question the ability of pregnant women and new mothers to commit to work. The comments of an employer can make one realize such. Two examples are: “You will fall in love with your baby that you will never come back to work” and “I am sure you do not want to work overtime”. It may seem like they are posing a genuine concern, yet they are not. [28:  Elting L, ‘Why Pregnancy Discrimination Still Matters’ Forbes, 30th October 2018-<https://www.forbes.com/sites/lizelting/2018/10/30/why-pregnancy-discrimination-still-matters/#2f38c6b763c1> on 7th June 2020. ] 

As for how long pregnant women can work, in consideration of the overtime issue, women in Kenya have generally been proven ‘time poor’.[footnoteRef:29] This is because of their roles in the household economy and the labour market. The hours they spend working in the household economy is considered more and with this, they are seen to be working lesser hours. The lesser working hours amount to lesser pay. It will be clearly evident that if there is overtime, it would be difficult of the employee to work for more hours and thus lesser pay. [29:  Kenya Human Rights Commission, Wilting in Bloom: The Irony of Women Labour Rights in the Cut-flower Sector in Kenya, 2012, 3.] 

Insidious discrimination can also occur through harassment. It mostly affects the pregnant employee’s psychology. This is through passing of hostile comments such as how lazy or slow they are or telling them to get an abortion so as to avoid burdening the employer with their needs.[footnoteRef:30] [30:  Belot M., Bhaskar V., Ven J., ‘Insidious discrimination? Disentangling the beauty premium on a game show’, RePEc, 2007.] 

Another form of discrimination happens when the pregnancy collides with the job duties of the employee.[footnoteRef:31] This mostly is a problem with those working in strenuous and dangerous jobs that may pose a risk to both the health of the mother and the child. Such jobs include masons, firefighters, hospitality workers, just to mention a few. They may fail to get the breaks that they require due to lack of accommodating job modifications by the employer. This places the employee into a quagmire of whether to protect the health of both her and the baby by leaving the job or continue straining at the workplace. Unfortunately, most of the employees would rather continue working at full capacity than to lose their pay. [31:  Elting L, ‘Why Pregnancy Discrimination Still Matters’ Forbes, 30th October 2018-<https://www.forbes.com/sites/lizelting/2018/10/30/why-pregnancy-discrimination-still-matters/#2f38c6b763c1> on 7th June 2020.] 

Job promotions and advancements are also in the list of the issues affecting pregnant women and mothers at the workplace. They are easily singled out in this area once more due to the stereotypes formed around them.[footnoteRef:32] [32:  Ngetha S, Rights in the Workplace: International Human Rights and Labour Laws and Their Impact on Kenyan Law, Published DEMOD Dissertation, United States International University, 2015, 33.] 

Lastly, one can fail being employed due to their pregnancy. This is due to the fear of an employer having to incur the cost of inconveniences that may come with it. However, pregnancy should be treated as a normal condition of employment just like others such as illnesses and family obligations. The pregnant woman or lady needs a job too. Employees should treat pregnant women with respect as pregnancy is a condition that just requires temporary adjustments whose cost you cannot compare with the employee’s loyalty.
[bookmark: _Toc78404184]3.2 Impact of Pregnancy Discrimination
All these forms of pregnancy discrimination have an impact to the pregnant women and mothers that may spread towards their families and loved ones. The pregnant women and mothers facing discrimination experience: low self-esteem, psychological torture, physical injuries, and loss of their babies whether born or unborn. All these are incorporated in various rights of the laws provided which interconnect to maternity rights.
The paper shall discuss the impacts on the basis of the different rights.
The loss of babies. These could be born or unborn babies. For unborn babies, the pregnant women may experience miscarriages or even stillbirths. These could be as a result of exposing the pregnant women to harsh working environments that pose a risk to the unborn babies that may include exposing them to working with harmful chemicals with no protective gear or overworking them. This point touches on the rights to life as per article 26 of the Constitution of Kenya 2010 and reasonable working conditions as per article 41(b) of the Constitution of Kenya 2010.
For the right to life, exposing the expectant mother to dangerous work conditions amounts to intentional deprivation of the right to life as per article 26(3) as this will harm the unborn child. The unborn child has a right to life because life begins at conception which is also echoed in article 26(2) of the Constitution of Kenya 2010.
For the born babies, they may be born with lower birth weights, lower gestational ages and lack of exclusive breastfeeding that will lead to many hospital visits that may increase cases of absenteeism of the working mothers.[footnoteRef:33]According to eh Breastfeeding Mothers Bill, working mothers are to be allowed to carry their babies to work and should be allowed to breastfeed as per section 1 of the Breastfeeding Mother’s Bill 2017. [33:  Elting L, ‘Why Pregnancy Discrimination Still Matters’ Forbes, 30th October 2018- <https://www.forbes.com/sites/lizelting/2018/10/30/why-pregnancy-discrimination-still-matters/#2f38c6b763c1>-.] 

Another impact is the loss of self-esteem. The Employer has a duty of care which includes offering regular performance reviews which shows engagement with the employee which instils confidence at the workplace instead of shunning them. Another impact is the loss of self-esteem.  This may come as a result of the stereotype that has been formed about pregnant women and mothers. Once the pregnant women and mothers experience maltreatment at the workplace by being insulted by being called lazy, expensive, and unproductive, their confidence at the workplace is really lowered. Communication with their colleagues and employers become hard as the courage to face people becomes a problem. This communication becomes a problem from the moment an employee finds out that they are expecting since they do not know how to approach their employer with this.
The question then comes, is it mandatory for an employee to inform their employer that they are pregnant? If yes, what is the right time, if no, why not?
Bett[footnoteRef:34] puts across a very important argument. She states that immediately one is pregnant; it is their responsibility to tell their employer. This is significant as it is a role of the pregnant women and mothers in enforcing their rights. This has arisen as many employees do not know the appropriate time to tell their employers that they are expecting. The responsibility is not only on the part of the employer but also the employee, to ensure that their rights are observed.  This is when the employer will know how to treat you: not as any other woman employee but as vulnerable people.[footnoteRef:35] [34:  Bett F, ‘When to tell your employer, “I’m Pregnant!” Mums village-<https://mumsvillage.com/pregnancy-parenting/florence-tell-employer-pregnant/>-.]  [35: Bett F, ‘When to tell your employer, “I’m Pregnant!” Mums village-< https://mumsvillage.com/pregnancy-parenting/florence-tell-employer-pregnant/>.] 

This could also be as a result of the kind of work being given. At times it could be as a result of an unforeseen accident while other times it could be as a result of a foreseen accident.[footnoteRef:36] [36:  Occupational Health and Safety Act (2007).] 

Gituku[footnoteRef:37] asserts that in cases of pregnancy, the employer should respect the employee by offering them a favourable working environment that suits their condition. This includes giving them lighter duties. This is essential as it promotes the productivity of the pregnant women. It increases their motivation to work until the time they deem to be unfit to work. [37:  Gituku F, ‘ASK HR: In such cases, an employer should show sensibility and empathy’ Daily Nation, 30th June 2016.] 

[bookmark: _Toc78404185]3.3 Legal Framework
[bookmark: _Toc78404186]3.3.1 National Legal Instruments
Kenya has a wide legal framework that protects women. This caters for issues that arise as a matter of pregnancy discrimination. There are a set of labour laws that came into force in 2007 that cater for the space of pregnancy discrimination. The Employment Act[footnoteRef:38] together with the Occupational Health and Safety Act (OSHA)[footnoteRef:39] are the main ones that relate to pregnancy discrimination. [38:  The Employment Act (2007).]  [39:  Occupational Health and Safety Act (2007).] 

3.3.1.1 Protective Measures Under the Employment Act 2007
i. Prohibition of Discrimination
Section 5(3)(a) of the Act expressly prohibits discrimination based on pregnancy with respect to recruitment, training, promotion, terms and conditions of employment, termination of employment or other matters arising out of the employment.[footnoteRef:40] In addition, subsection 1(a) and (b)[footnoteRef:41] mandates labour officers including the Ministry of Labour with the responsibility and duty to promote and guarantee employment opportunities by eliminating discrimination.[footnoteRef:42] Interestingly, this is not only to the labour officers but also employers in their employment policies and or practices. [40:  Section 5(3)(a), The Employment Act (2007).]  [41:  Section 5(1)(b), The Employment Act (2007).]  [42:  Section 5(1)(a), The Employment Act (2007).] 

ii. Prohibition of Unfair Termination of Employment
Section 46 (a) of the Employment Act prohibits termination of employment on the basis[footnoteRef:43] of a female employee’s pregnancy or any reason related with pregnancy.[footnoteRef:44] This section makes it clear that after the completion of maternity leave, one is entitled to be back to their position at work.[footnoteRef:45] Section 47 of the Employment act gives the employee the right to present a complaint to a labour officer which shall be lodged to the court[footnoteRef:46] or rather make the complaint directly to the industrial court.[footnoteRef:47] [43:  Doliveux D., ‘Just business? Maternity discrimination in the workplace’ ELN April 2013,54.-< Lexis®Library: Document (strathmore.edu)>-.]  [44:  Section 46 (a), The Employment Act (2007).]  [45:  Section 29(2), The Employment Act (2007).]  [46:  Section 87, The Employment Act (2007).]  [47:  Section 47 (3), The Employment Act (2007).] 

iii. Maternity Leave 
Section 29 (1) of the Act[footnoteRef:48] states that one is entitled to three months maternity leave with full pay. This provision has catered for the female employee’s health as after giving birth, three months is a reasonable time for one to heal and look after their new-born baby (ies).  [48:  Section 29(1), The Employment Act (2007).] 

There is a measure that is more universal as it has been spoken to by many other laws. The measure is the protection of employee’s health. This has been seen in other acts in addition to the Employment Act. They are as follows:
a. The Occupational Health and Safety Act 2007
This legislation as a whole provides a legal framework for employers to maintain healthy working conditions and environment for their employees. These conditions include suitable sanitary facilities[footnoteRef:49] as per section 52, sufficient fresh air, and adequate ventilation[footnoteRef:50] as per section 49, freedom from overcrowding[footnoteRef:51] as per section 48 and sound quality equipment and machinery fenced off[footnoteRef:52] to protect workers using or working near the machinery as per sections 55-72. [49:  Section 52, The Occupational Health and Safety Act (2007).]  [50:  Section 49, The Occupational Health and Safety Act (2007).]  [51:  Section 48, The Occupational Health and Safety Act (2007).]  [52:  Section 60, The Occupational Health and Safety Act (2007).] 

Section 8(1) states that an employee shall not be discriminated for bringing a complaint on a matter that they consider unsafe or a risk to their health.[footnoteRef:53] In this case, the pregnant women and mothers have a right to report unsafe or risky working conditions without being discriminated due to their condition. [53:  Section 8(1)(a), The Occupational Health and Safety Act (2007).] 

b. Breastfeeding Mothers Bill 2017
This bill provides for allowance for mothers to be able to carry their children to work so as to take care of them when breastfeeding at the workplace.[footnoteRef:54] In addition to his, section 4 goes ahead to state that employers should establish a lactation place[footnoteRef:55] with conditions to be met such as cleanliness,[footnoteRef:56] it not being a bathroom or a toilet,[footnoteRef:57] furniture and storage space[footnoteRef:58] among others. [54:  Section 3, Breastfeeding Mothers Bill (2017).]  [55:  Section 4(1), Breastfeeding Mothers Bill (2017).]  [56:  Section 4(b), Breastfeeding Mothers Bill (2017).]  [57:  Section 4(c), Breastfeeding Mothers Bill (2017).]  [58:  Section 4(h), Breastfeeding Mothers Bill (2017).] 

This bill also protects lactating mothers by advocating for flexible work environment including the type of work and the number of hours they spend on the work assignments.[footnoteRef:59] [59:  Section 6, Breastfeeding Mothers Bill (2017).] 

c. The Health Act 2017
Section 6 of the Health Act provides that every person has the right to reproductive healthcare that includes, pregnancy, childbirth, and postpartum period.[footnoteRef:60] This means that employers should not deny accommodations surrounding pregnancy and motherhood. [60:  Section 6(1)(b), The Health Act (2017).] 

Section 71 of the act also provides for breastfeeding stations at the workplaces that should not be washrooms and that children require exclusive breastfeeding.[footnoteRef:61]  [61:  Section 71, The Health Act (2017).] 

In addition to these acts, the Kenyan Constitution also plays a huge role in protecting pregnant women and mothers at the workplace. 
Article 27 of the constitution speaks to equality and freedom from discrimination. It goes ahead to state that men and women have the right to equal opportunities in political, economic, cultural, and social spheres.[footnoteRef:62] This takes it back to the transcending equality theory. At the workplaces, pregnant women and mothers could be hired despite them falling into the special group of people. This article also goes ahead to state that the state shall not discriminate directly or indirectly against any person on any grounds such as pregnancy.[footnoteRef:63] [62:  Article 27(3), The Constitution of Kenya (2010).]  [63:  Article 27(4), The Constitution of Kenya (2010).] 

Article 41 provides for the right to fair remuneration[footnoteRef:64] and the right to reasonable working conditions.[footnoteRef:65] Employers should pay their employees that are pregnant and are mothers as they are also entitled to this. Ducking their pay for this reason is discrimination. As for reasonable working conditions, this could be suited, and it includes protection from working with chemicals that are detrimental to both the health of the mother and the baby. [64:  Article 41(2)(a), The Constitution of Kenya (2010).]  [65:  Article 41(2)(b), The Constitution of Kenya (2010).] 

Article 43 of the constitution provides for the right to attain possible standards of healthcare which includes reproductive healthcare. This article echoes what The Health Act states in section 6.
[bookmark: _Toc78404187]3.3.2 International Legal Instruments
Kenya has also ratified international treaties and conventions that form part of the laws to be complied with.[footnoteRef:66] [66:  Article 2(5), The Constitution of Kenya (2010).] 

a) The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
Article 11 provides that women have an equal right to work and that this is an unalienable right of all human beings. It goes on to add that This right includes equal pay for equal work, paid leave, maternity, and that dismissal on the grounds of maternity or pregnancy shall be prohibited with sanction.[footnoteRef:67] [67: Article 11, The Convention on Elimination of All Forms of Discrimination Against Women,1979.] 

CEDAW brings about the aspect of the transcending equality theory as discussed in chapter two of the paper. Equal treatment at work in terms of pay, promotions and other opportunities is necessary as the economic rights of expectant women and mothers are promoted through these.
This Convention also provides for the right to maternity leave and looks at it from the view of it being a family friendly policy. Family friendly policies aim towards the benefit of both the employer and the employee. This right also manifests the preamble which looks at the roles and responsibilities of both parents in the upbringing of their children. This will always translate to the work-life balance which promotes much productivity at work hence good results. 
b) Universal Declaration of Human Rights (UDHR)
Article 23 provides for right to a fair remuneration without discrimination.[footnoteRef:68] This echoes article 41 of the Kenyan Constitution. This article also relates to the transcending equality theory as discussed in chapter two.  [68:  Article 23(3), Universal Declaration of Human Rights (1948).] 

The UDHR also prohibits any other kind of discrimination on the basis of pregnancy. This upholds all the rights in regard to the workplace for the working expectant women and mothers.
c) The International Covenant on Economic, Social and Cultural Rights (ICESCR)
Article 6 speaks to the right to work including equal access to employment and protecting workers from being unfairly deprived of employment. It goes on to add that discrimination must be prevented at the workplace.[footnoteRef:69] [69:  Article 6, The International Covenant on Economic, Social and Cultural Rights (1996).] 

This article provides rights that directly relate to pregnancy discrimination at the workplace The right to work speaks to the aspect of right to be employed or considered for employment despite the fact that one may be pregnant. However, this right may be limited for a period of time as per article 4. For example, in areas of employment that may be a risk to the expectant women and their unborn children.
Kenya, both the government and the employers have an obligation of ensuring immediate effect and progressive realisation of these laws, meaning, that the implementation should be taken seriously. This is stipulated in Article 2 of the ICESCR.
d) The African Charter on Human and Peoples’ Rights (The Banjul Charter)
Article 2 provides for prohibition of any form of discrimination[footnoteRef:70] and article 18 provides for prohibition against discrimination of women[footnoteRef:71] of which pregnancy is a female-related occurrence. [70:  Article 2, African Charter on Human and Peoples’ Rights (1981).]  [71:  Article 18, African Charter on Human and Peoples’ Rights (1981).] 

The relationship between the Banjul Charter and the topic is the discrimination, the discrimination against women on any basis. In this case, we are focusing on the economic rights which are majorly deprived of expectant women and mothers.
The above laws are what is available and could be used as a reference in the drafting of contracts between employers and employees. This shows the laws are very much existent, but the question remains, what happens when it comes to implementation?


[bookmark: _Toc78404188]CHAPTER FOUR
[bookmark: _Toc78404189]IMPLEMENTATION OF THE LAWS
[bookmark: _Toc78404190]4.1 The Problem 
The enforcement of these laws is a gap in itself. The stakeholders have a challenge in this. This is evident from the caselaw that is available. It is almost an everyday experience that may be overlooked. 
The enforcement of the laws is proving to be difficult due to three reasons.[footnoteRef:72] [72:  Equal Opportunities Commission, Greater Expectations: Final Report of the EOC’s Investigation into Discrimination Against New and Expectant Mothers in the workplace, June 2005, Ⅷ.] 

First is the lack of knowledge and understanding of maternity rights as many businesses do not understand their obligations towards pregnant women and mothers in as much as they think they do to the extent that they cannot name even a single maternity entitlement. The small employers often have problems keeping abreast of employment law. This problem also lies with the employees who are pregnant women and mothers. 
Second is the negative attitudes towards pregnancy and maternity some employers hold views that may allow discrimination to take root such as viewing pregnant women and mothers as lazy, unproductive, and expensive. 
Lastly, is the lack of dialogue and planning. This is a matter of both sides, the employer, and their employees. The employee may fail to communicate the accommodations they need at the workplace. This could be due to the fear of the consequences that come with informing the employer such as their employment being terminated or rather, they may fail to bring their complaints internally or to the industrial court for fear of being fired.  The employers again may give all the accommodations as they see it to be a matter of concern but when it comes to maternity leave, they never communicate on when the employee should return to work. This is due to the absence of the member of staff that is most likely to lead to replacement thus losing the job.
[bookmark: _Toc78404191]4.1.1 The Gap on Women who Experience Miscarriages and Stillbirths
In addition to all these, the law itself has a gap as regards to the protection of women that experience miscarriages. This gap has made it harder for both some employers and employees on how to handle this. Mugo[footnoteRef:73] argues that women who face miscarriages should also be given a chance to have maternity leave. Compassionate leave is not enough to console the mother who has lost their baby. This also applies to women who have lost children during childbirth. This is an application of the theory of prenatal attachment, where it goes beyond the physical well-being and also sums the psychological well-being which in turn runs to affect the productivity of the employer. Therefore, the employer(s) should consider offering maternity leave for the women who have had miscarriages and or lost their child during childbirth. The law should also consider revising this issue and adding it.  [73:  Mugo J, ‘Handling maternity leave where the baby dies at birth’ Business Daily, 18th May 2010.-< https://www.businessdailyafrica.com/Handling-maternity-leave-where-the-baby-dies-at-birth/539444-920174-5oln32/index.html>-.] 

The Kenya Human Rights Commission in its article[footnoteRef:74] argues that there is irony in the rights of women and mainly pertaining to the provision of maternity leave to mothers that have miscarried and or have lost their children during childbirth. [74:  Kenya Human Rights Commission, Wilting in Bloom: The Irony of Women Labour Rights in the Cut-flower Sector in Kenya ,2012.] 

The failure to implement the laws are evident in the case law that is available in the courts in addition to the research data that is present from other researchers. 
[bookmark: _Toc78404192]4.2 Manifestation of Failed Implementation
Failed implementation of the law has been seen through the case law that is being brought to court till recent. This indicates that the employers have neglected taking up their duty of care in relation to the rights and duties of expectant women and mothers. The duty of care extends to providing reasonable accommodation and supporting them through involving them in their own maternity cover arrangements, agreeing on an effective hand over plan when coming back to work, being open to requests for flexible working and offering regular performance reviews. The above works by engaging the employees thus making them feel secured about their workplace.
However, since not all employers are in agreement with this duty, the employees have felt aggrieved and marched to court as discussed below:
[bookmark: _Toc78404193]4.2.1 Unfair Termination
In cases of unfair termination, once a cause of action is filed against the employer, the employer has to prove that the termination was fair. In proving, the employer must show three things: that the reason for the termination is fair, that the reason for the termination is valid and that the fair procedure was used when terminating the employment.
The law has it clearly stated that pregnancy or maternity related reasons are not valid or fair  reasons for pregnancy as they have been prohibited. This was echoed in the cases of  GMV v Bank of Africa Kenya Limited (2011) eKLR where the court finally declared that the termination of service by their employer was on the basis of her pregnancy and the court termed it as discriminatory, unfair, unlawful and in violation of the Employment act of 2007, the Contract of Employment, and the Constitution of Kenya and Claudine Wanjiku Mboce v Exon Investments Limited & another (2017) eKLR where the court found that the claimant’s termination occurred when she was still in maternity leave and that it was not based on a fair procedure since there was no valid reason for the termination of her employment.[footnoteRef:75] [75:  Claudine Wanjiku Mboce v Exon Investments Limited & another (2017) eKLR] 

On the fair procedure, an employee must be granted an opportunity to be heard before the disciplinary committee of a workplace. If not, then it amounts to unfair termination. In Jane Wairimu Machira v Mugo Waweru and Associates (2012) eKLR the court held that the claimant’s employment was unfairly terminated and that it was on the basis of discrimination as she was never granted an opportunity to be heard by their then employer.[footnoteRef:76] [76:  Jane Wairimu Machira v Mugo Waweru and Associates (2012) eKLR] 

[bookmark: _Hlk60865774]A case that summarises all the three aspects when proving fair termination is the case of Esther Nduati v Ofyze Limited t/a Harris Tavern (2019) eKLR the court held that the defendant had unlawfully terminated on the basis of pregnancy and enjoined this to it being discriminative, wrongful, unfair, unprocedural and unlawful.[footnoteRef:77] This is after the respondent failed to contradict the claimant’s case by way of evidence to the claimant’s allegations and was seen that they had been overwhelmed by this case. [77:  Esther Nduati v Ofyze Limited t/a Harris Tavern (2019) eKLR.] 

[bookmark: _Hlk61861228]Looking into the case of Esther Wanjiru Magu v Steel Plus Limited (2015) eKLR, the court observed that she lost her job on the basis of pregnancy.[footnoteRef:78] This is after her employer viewed her as an economic burden and thus barred her from returning to work. [78:  Esther Nduati v Ofyze Limited t/a Harris Tavern (2019) eKLR] 

[bookmark: _Hlk61861119]In the case of Claudine Wanjiku Mboce v Exon Investments Limited & another (2017) eKLR the court found that the claimant’s termination occurred when she was still in maternity leave and that it was not based on a fair procedure since there was no valid reason for the termination of her employment.[footnoteRef:79] [79:  Claudine Wanjiku Mboce v Exon Investments Limited & another (2017) eKLR] 

[bookmark: _Toc78404194]4.2.2 Unpaid Maternity Leave
	This is a way of depriving one of their economic right thus increasing the wage gap. The wage gap is depicted through the value of men as that compare to the women at the workplace. Unpaid maternity leave means that these women are not paid while the men at the workplace continue being paid.
	Looking at the case of Esther Nduati v Ofyze Limited t/a Harris Tavern (2019) eKLR the court gave relief to the claimant by paying her for the unpaid three months when on maternity leave showing that the employer was not paying her during maternity leave.[footnoteRef:80] [80:  Esther Nduati v Ofyze Limited t/a Harris Tavern (2019) eKLR] 

In the case of Esther Wanjiru Magu v Steel plus Limited, the claimant was denied her salary during pregnancy by her employer as they thought that she was not productive while on maternity leave.[footnoteRef:81] The court only saw it fair to damages for pregnancy discrimination as well as the economic injury that she experienced during her maternity leave. [81:  Esther Nduati v Ofyze Limited t/a Harris Tavern (2019) eKLR] 

	In some cases, it happens as a breach of contract even after one has gone for the maternity leave and the agreement goes on as per the initial arrangement. In VMK v Catholic University of Eastern Africa (CUEA) (2013) eKLR the court established that the claimant indeed went for maternity leave but was not paid when on maternity leave.[footnoteRef:82] The court held the respondent who was the claimant’s employer, liable for unlawfully withholding the claimant’s salary as she is entitled to a fully paid maternity leave as per section 29 of the Employment Act. [82:  VMK v CUEA (2013) eKLR Par. 72.] 

[bookmark: _Toc78404195]4.2.3 Denial of Maternity Leave
[bookmark: _Hlk60871158]There is no rationale as to the denial of maternity leave at all costs in as much as the employer wants to seek the services of the employee and their productiveness for the success of their work place to the detriment of the health of the expectant woman and the unborn baby.
In Jane Wairimu Machira v Mugo Waweru and Associates (2012) eKLR the respondent’s (employer) view was that since the claimant was on probation, she was not entitled to maternity leave and thus declined her request for her to proceed on maternity leave. The court went on to add that maternity leave has no waiting period like other types of leave such as annual leave as childbirth is a natural process that is not in the control of the mother as the baby could come any time, whether maturely or prematurely.[footnoteRef:83] The court considered this as discrimination that is prohibited under section 46(a) of the Employment Act.[footnoteRef:84] [83:  Jane Wairimu Machira v Mugo Waweru and Associates (2012) eKLR]  [84:  Section 46 (a), Employment Act (2007).] 

In Conclusion, implementation, monitoring and enforcement of the laws is a major governmental responsibility and to be specific, the executive arm of the government. However, the government finds this challenging by doing this directly and instead does it through investing in, monitoring and evaluation of social security to achieve a substantial level of coverage through:[footnoteRef:85] [85:  International Labour Organisation, ‘Maternity Protection Resource Package: From Aspiration to Reality for All’ 4, Geneva, 2012.] 

1) Clear policy guidelines 
They exist in various agencies in order to develop coherence and effectiveness. They also provide authoritative guidance and competent advice to employers and workers.
2) Labour Inspectorates 
They are to be adequately trained and informed on maternity protection, staffed, and paid.
3) Employers
The government has to offer support to the employers by forming committees to educate the employers, improving the quality of the workplaces and improving awareness through communication by governmental publications.
4) Occupational Health and Safety Units
The government is to ensure that there is the expertise together with the resources on risks and hazards when conducting their job.
5) Institutions for receiving complaints
These are to be created, staffed, and funded. They are separate from the courts. This is to help the employees that feel aggrieved to approach a complaints institution without the fear of risking their employment.


[bookmark: _Toc78404196]CHAPTER FIVE
[bookmark: _Toc78404197]FINDINGS, RECOMMENDATIONS AND CONCLUSION
[bookmark: _Toc78404198]5.1 Findings
The rights of pregnant women and mothers has been a major study area in Kenya. This is particularly in regard to the violation of their rights at the workplace by either their employers or fellow employees. The violation arises majorly due to the issue of breaching of contract by the employer by failing to perform according to the clauses pertaining to issues of pregnancy and maternity.
Most scholars relate to the application of the transcending equality theory that speaks to the treatment of the pregnant women and mothers at the workplace.
Issacharoff and Rosenblum[footnoteRef:86] argue that employers should accept the fact that men and women are different when entering the work force. This is by the mere fact that women can get pregnant at any time and that accommodations should be made earlier. This not only applies to pregnant women but also working mothers. I totally agree with this and also accept that time may come where a man asks for paternity leave. Both should be accommodated in their different ways and especially the women. [86:  Issacharoff S and Rosenblum E, ‘Women and the workplace: Accommodating the demands of pregnancy 94(7) Columbia Law Review, 1994, 2154-2221.] 

As relates to chapter two, Gueutal et al,[footnoteRef:87]focus on the issue of pregnancy and performance. They say that the stereotype employee who states that pregnant women are lazy, are wrong. Their research proved them wrong as they found out that they are the best performers. This is due to the motivation they have at work. I conquer with them as I deem pregnant women have a more sense of drive as compared to non-pregnant employees. [87:  Gueutal H, Luciano J, Michaels C, ‘Pregnancy in the workplace: Does pregnancy affect performance appraisal ratings?’ 10(2) Journal of Business and Psychology, 1995, 162-166.] 

 For chapter three, Mutua,[footnoteRef:88] in his article states the issue of employers putting up breastfeeding rooms for mothers at the workplace. This has been a push since 2004 and as per now, is law. The Breastfeeding Mothers Bill together with the Health Act speak to exclusive breastfeeding and breastfeeding stations at workplaces. Section 71 of the Health Act states that these stations should not be in washrooms.  The Cabinet Secretary of Labour and Social services stated that an employer that fails to comply with such will be eligible to a fine of up to 1 million Kenya shillings. This was echoed in Barasa’s article.[footnoteRef:89]  This is a valid provision as the breastfeeding mothers should be allowed to come with their children at work. [88:  Mutua J, ‘Employers face sh.1m fine on failure to offer breastfeeding rooms’, Business Daily, 11th November 2019.]  [89:  Barasa L, ‘Breastfeeding stations a must, CS tells Kenyan employers’ Citizen Digital, 2nd August 2018.] 

The above is to curb the number of death of children that arise due to the failure of exclusive breastfeeding. It also helps in the promotion of family policies at workplace as apart from it being a right, it is also a way of appreciating and recognizing the existence of families by the employer. This has been clearly discussed in an article by Kenya News Agency-Provision for breastfeeding is a way of promoting family.[footnoteRef:90] [90:  Kenya News Agency, ‘Promoting Family Friendly Policies to Enable Breastfeeding’, 2019.] 

As seen in the first case study, good practices at a workplace include breastfeeding time for women, light duties for nursing mothers and pregnant and working mothers are not required to work overtime.[footnoteRef:91] Good practices serve also as a benefit not only to the pregnant women, mothers, and their children but also the company or business. These benefits have been experienced by employers around the world. They are as follows: higher work morale as there are fewer labour tensions at the workplace, lower absenteeism and fewer late arrivals to work, greater responsibility for the employees thus will be pushed to increase their paid working hours, the employer will have a positive reputation in their field, and this will attract staff with greater ease, less stress both personal and work for the employees, it betters the health of the employees and their children thus reducing health costs, it promotes cost saving in recruitment as there is higher retention and lower staff turnover and it promotes gender equality in terms of a greater inclusion of women in the workforce. [91:  Kenya Human Rights Commission, Wilting in Bloom: The Irony of Women Labour Rights in the Cut-flower Sector in Kenya ,2012,58.] 

Looking at the bad practices, the outcomes will be the complete opposite of the good practices as follows: lower work morale due to high labour tensions at the workplace, higher absenteeism and late arrivals to work, lack of sense of responsibility for the employees and will not be pushed to increase their paid working hours, the employer will have a negative reputation in their field and there will not be any attraction of new staff, more stress, both personal and work for the employees, deteriorates the health of the employees and their children thus increasing health costs, higher cost of recruitment as there is low retention and high turnover of the staff and promotes gender discrimination as there is low inclusion of women in the workforce. Chapter four reflects this paragraph. The failed implementation has been seen in various cases and this paragraph shows the effects of failed implementation of the law.
For the fear of losing their jobs, the pregnant women and mother experiencing pregnancy discrimination have opted to suffer in silence. However, those that are bold have approached the courts and found solutions to their issues.
When bringing a case to court, one must establish that there was discrimination by: showing that one belongs to the protected class of persons and in this case, pregnant women, and mothers, they suffered some detriment that could either be economical, physical, or psychological and they link the protected class of persons to the detriment.[footnoteRef:92] [92:  GMV v Bank of Africa Limited (2013) eKLR] 

[bookmark: _Toc78404199]5.2 Recommendations
Of all the recommendations that are going to be provided in this paper, I believe that none of them is fully able to provide a whole answer. They are designed in a way that they are dependent on each other. The aim of these recommendations points towards the origin of pregnancy discrimination.
The recommendations are:
1. Civic Education
Davis et al,[footnoteRef:93] point to the degree of the knowledge of the rights by both the employer and employee. They state that most employers and employees are ignorant of the law and thus are not aware of what it states. This is a serious issue that I trust should be dealt with by the mere fact of just having trained legal advisors in their places of work. These legal advisors should take time and educate both parties on the law. [93:  Davis S, Neathey F, Reagan J, Willison R, ‘Pregnancy discrimination at work: a qualitative study’ The Institute for Employment Studies, EOC working paper series Number 23,2005.] 

This is to enable change the attitude towards pregnant women and mothers at the workplace. With a bad attitude towards pregnant women and mothers, then everything concerning them at the workplace stops. This calls for use of the mechanisms available to educate the public on maternity protection and family friendly policies at the workplace in addition to their benefits and most especially the government as implementation is a major governmental responsibility. The government could use labour inspectorates who would be the first point of training as they must be informed on maternity protection.[footnoteRef:94] [94:  International Labour Organisation, ‘Maternity Protection Resource Package: From Aspiration to Reality for All’ 4, Geneva, 2012.] 

This also assists the pregnant women and mothers to be aware of their rights and also the employers to keep up with the regulations concerning pregnant women and mothers. 
2. Policy research
This will involve the government working with universities and research centres through periodic surveys. This is to ensure that the implementation of the laws is actually taking place and if not, do all possible to ensure maternity protection laws in such areas are complied with. The research could be done to provide information on average length of leave and those returned to work, exclusions on maternity protection, assessment of strength and application of the rights at the workplace, analysis of enterprise experience in the implementation of these rights and awareness of the rights by the eligible population.
3. Provision for those who experience miscarriages and still births
The laws are silent on this thus the government should strive to formulate laws surrounding women who experience miscarriages and still births at the workplace. They experience the impact that pregnant women and mothers in facing pregnancy discrimination. 
4. Create institutions for receiving complaints
These institutions should be a far aside from the use of courts. Dragging such issues to court at times may be expensive in terms of time and costs. These institutions should act independently and without bias.
These institutions should increase in the capacity of existing services to offer legal advice [footnoteRef:95] [95:  Family-friendly Employment Laws (Re)assessed: The Potential of Care Ethics’, Industrial Law Journal, 45(4) 2016, 477] 

5. Occupational safety and health units
The government should ensure that these units even though present, should be even more clear and specific. This is in terms of increasing the level and quality of risk assessments for pregnant women and mothers. The personnel working in these units should have the expertise and are provided for with resources to conduct their duties on risks and hazards effectively.
6. Active enforcement of the principle of protection of employers
The employers and their organisations could feel the burden of providing for accommodations of pregnant women and mothers. There is an opposition that arises from this and it is termed as the principle of protection. It pushes the employers to engage in campaigns that ensure that national legislation does not place this burden on the employers. The government could do this by offering a considerable leverage to the employers in order to effect maternity protection.
7. Financial Support
The government should consider micro-employers as they may not be fully able to meet the costs of accommodation of pregnant women and mothers. In this case, the government should strive in all ways possible to assist them financially in order for them to keep up with the regulations on pregnant women and mothers at the workplace.
8. Labour Inspectorates
These are key in the employment sector. They should be properly and adequately trained and informed on maternity protection and on top of that, staffed and paid.
9. Training of employers and employees
This should be done together with capacity building on labour laws, both nationally and internationally and also human rights instruments like the United Nations guiding principles on Business and Human Rights.[footnoteRef:96] [96:  Kenya Human Rights Commission, Wilting in Bloom: The Irony of Women Labour Rights in the Cut-flower Sector in Kenya ,2012.] 

[bookmark: _Toc78404200]5.3 Conclusion
Pregnancy discrimination requires the effort of the whole community to eliminate it. Implementation is hard as the attitude at the grassroot level is bad. The bad attitude is in the sense that the lack of knowledge of the laws, stereotype about pregnant women and mothers and the lack of communication between the employer(s) and employee(s). The public and the private sector are to strive and ensure that there are mechanisms for reporting pregnancy discrimination at the workplace to enable create awareness of the rights of those experiencing pregnancy discrimination and avoid what is happening now in the future.
[bookmark: _Hlk60942850]Pregnancy discrimination may be painted for having a bad picture in the legal community, however, at times it may be for the good of others or even the pregnant women and mothers who are employees that is, the common good. These exceptions are taking affirmative action measures consistent with promotion of equality, distinguishing, or rather preferring any person on the basis of the inherent requirement of a job, employ a citizen in accordance with national employment policy and restrict access to limited categories of employment such as state security.
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