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The dissertation evaluates the effects of the watered-down Leadership and Integrity Act and how it has fallen short of constitutional standards. The research focuses specifically on the effectiveness of the procedures and mechanisms delineated in Article 80(a) of the Constitution of Kenya. Regarding the effects of the Act, unethical leadership continues to persist in Kenya. This is evidenced from the numerous high-profile financial scandals and national goals remaining unmet. There is no consistent threshold on the standard of integrity, and this has influenced the application of the law in cases. This is despite having consecutive legislation around ethics and governance such as the Public Officers Ethics Act, 2003, and the Vetting of Judges and Magistrates Act, 2011.
This dissertation is limited to the study of the procedures and mechanisms as provided by the Commission for the Implementation of the Constitution v Parliament of Kenya (CIC case) which were overlooked in the present Leadership and Integrity Act, thus eroding Article 80(a). As a case study, the United Kingdom’s integrity framework will be discussed to highlight the weaknesses of integrity mechanisms as well as strengths Kenya can adopt. It is recommended that Parliament make the necessary amendments to the procedures and mechanisms in the Leadership and Integrity Act that the CIC case proposed. Furthermore, there needs to be coordination between public entities so that successful cases are brought to the courts. Lastly, a threshold for the standard of integrity should be established to strengthen Article 80(a).
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CIC           Commission for the Implementation of the Constitution 
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KNCHR     Kenya National Commission on Human Rights
NCC          National Constitutional Conference 
NIS            National Integrity System
UK             United Kingdom
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[bookmark: _Toc38017102]CHAPTER 1: INTRODUCTION OF THE STUDY

[bookmark: _Toc18860850][bookmark: _Toc10627565][bookmark: _Toc38017103]1.1. Background of the Problem

Kenya’s past from the second half of the 1980s to the 1990s was a stark depiction of mismanagement of the economy, abject poverty and acts of impunity among the top echelons of leadership. These ills were well documented in the administrations of the late former President Jomo Kenyatta (1963-1978), late former President Daniel arap Moi (1978-2002), the former President Mwai Kibaki (2002-2013).[footnoteRef:1] As a result, the underlying cause of Kenya’s miseries boils down to leadership and integrity. Therefore, Kenya’s leadership had to undergo thorough cleansing.[footnoteRef:2] A pivotal period in Kenya was the 1990s where there was agitation for a new constitutional and political order. This resulted in the establishment of an Anti-Corruption Police Squad in 1992 and the establishment of the Kenya Anti-Corruption Authority in 1997. Moreover, there was intense pressure from international entities such as the World Bank and International Monetary Fund, the academia, local civil society organizations for the Government to adopt effective anti-corruption laws, policies and institutions. The first decade of the 21st century resulted in constitutional and political reforms that created a more democratic and accountable state. The Public Officer Ethics Act of 2003 was among the important legislations enacted to curb misconduct in public office.[footnoteRef:3]  [1:  Kwaka J and Mutunga M.T., ‘Contemporary Kenya and its Leadership’ in Kwaka J, Okombo O, Muluka B and Sungura-Nyabuto B, Challenging the Rulers A Leadership Model for Good Governance, East African Educational Publishers Ltd, Nairobi, 2011, 1.]  [2:  Kwaka J and Mutunga M.T., ‘Contemporary Kenya and its Leadership’ in Kwaka J, Okombo O, Muluka B and Sungura-Nyabuto B, Challenging the Rulers A Leadership Model for Good Governance, East African Educational Publishers Ltd, Nairobi, 2011, 28.]  [3:  Report of the Task Force on the Review of the Legal, Policy and Institutional Framework for Fighting Corruption in Kenya, October 2015, xxxi.] 

Following, chapter six on leadership and integrity was a huge milestone and innovation for the new constitution. It introduced standards to address misrule and corruption which had plagued Kenya’s past.[footnoteRef:4] Its realization dates to 2005 when the National Constitutional Conference (NCC) discussed leadership and integrity at length. The final report made deliberations regarding the importance of holding public officers accountable by setting up “a public appointment system that was transparent and based on competence and integrity guided by defined codes of conduct and a public ethics infrastructure.”[footnoteRef:5]  [4:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 10.]  [5:  Constitution of Kenya Review Commission (CKRC), The Final Report of the Constitution of Kenya Review Commission Final Draft, 10 February 2005, 217.] 

The recommendations on integrity were integrated into Chapter Six on Leadership and Integrity establishing the principles of selecting potential candidates for public office based on their:
“personal integrity, competence and suitability, and where selection is based on elections, these should be free and fair elections.”[footnoteRef:6] [6:  Article 73(2)(a), Constitution of Kenya (2010).] 

Article 80(a) of the Constitution of Kenya, 2010 provides for the procedures and mechanisms to administer Chapter Six.[footnoteRef:7] The administration of Chapter Six is mandated to the Ethics and Anti-Corruption Commission (EACC).[footnoteRef:8]  [7:  Article 80(a), Constitution of Kenya (2010).]  [8:  Section 4, Leadership and Integrity Act (No. 19 of 2012).] 

The Leadership and Integrity Act (hereinafter “the Act”) has been met with controversy. The Commission for the Implementation of the Constitution (CIC) criticized the Act during debate and validation by Parliament and cited that it barely reflected proposals received from the public, invariably lowering the standard of integrity. Among the proposals, CIC had proposed a mechanism that would result in the issuance of a ‘Certificate of Compliance with Chapter Six’ to all persons seeking election or selection as state officers. EACC would then request information on past records from relevant public bodies, such as tax authorities as well as members of the public. The evaluation of the information received would determine whether a certificate of compliance would be issued.[footnoteRef:9] [9:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 14. ] 

After the Act came into effect, CIC instituted a petition seeking to invalidate the Act because it did not satisfy the constitutional threshold of a leadership and integrity law as intended by Article 80(a). The court in evaluating the Act cited the procedures and mechanisms in Part Two on a general leadership and integrity code, and Part Three on public entities prescribing leadership and integrity codes in accordance with the Act. Consequently, the court decided that to deem an Act unconstitutional, the court should be concerned ‘with the power to make statutes and not their wisdom.’[footnoteRef:10] The court held that the Act was not unconstitutional, and the case was dismissed.[footnoteRef:11] As will be stressed in the conceptual framework, in developing a tradition of constitutionalism, Okoth-Ogendo has resolved that an ideal balance must be found between the few on whom constitutions confer power, and the vast majority for whose benefit it is supposed to be exercised. Notably, the balance has not been achieved through the promulgation of a constitution alone.[footnoteRef:12] This dissertation interrogates the difficulty of establishing that balance where the Leadership and Integrity Act has fallen short of constitutional standards. [10:  United States v Butler (1936), The Supreme Court of the United States.]  [11:  Commission for the Implementation of the Constitution v Parliament of Kenya & 5 others (2013) eKLR.]  [12:  Okoth-Ogendo H.W.O, ‘Constitutions without Constitutionalism: Reflections on an African Political Paradox,’ 80.] 

The dilution of the Leadership and Integrity Act resulted in contradicting court interpretations regarding the procedures and mechanisms to be applied. The contradictions led to leaders with questionable integrity assuming public office, while others were barred from public office until questions of their integrity were resolved. For instance, President Uhuru Kenyatta’s and Deputy President William Ruto’s suitability to be leaders of the republic was scrutinized considering their ICC indictment. The petitioners asserted that the ICC charges would erode Chapter Six as a leader ought to be selected in a fair process that is dignified, legitimate and upholds public trust. Unanimously, the high court dismissed the case, reasoning that the question of whether Kenyatta and Ruto could occupy the Executive lay squarely within the exclusive jurisdiction of the Supreme Court because the high court lacked jurisdiction.[footnoteRef:13] Contrastingly, in another case, the court determined that it could hear the petition and the allegations against Mumo Matemu because they were serious enough for any reasonable person to carry out an investigation before his appointment.[footnoteRef:14] [13:  International Centre for Policy and Conflict & 5 others v Attorney General & 5 others (2013) eKLR.]  [14:  Trusted Society of Human Rights Alliance v Attorney General & 2 others (2012) eKLR.] 

The muddied waters that have ensued due to the watered-down Act has resulted in a failure to establish a consistent measure of integrity for potential candidates for public office. This research paper calls for stringent procedures and mechanisms in the Act that will reflect the intention of Article 80(a). 

[bookmark: _Toc18860851][bookmark: _Toc10627566][bookmark: _Toc38017104]1.2. Statement of Problem

Chapter Six on Leadership and Integrity was an innovation of the new constitution.[footnoteRef:15] The Chapter’s purpose was to respond to Kenya’s history of dereliction, partisanship, and impunity.[footnoteRef:16] However despite this bold provision, the Leadership and Integrity Act fell short of constitutional standards.[footnoteRef:17] As a result, the enforcement of the Act has been marred by contradictory court interpretations, loopholes on related laws on leadership and integrity depicting the effects of a watered-down Act. Evidence shows that as a result of the watered-down Act, gaps to rectify have been met by proposals for subsequent legislation such as the Lifestyle Audit Bill 2019[footnoteRef:18] and the Conflict of Interest Bill 2019.[footnoteRef:19] Both bills are not a novelty in leadership and integrity but arose due to the present ineffective leadership and integrity laws, and it remains to be seen whether they will be implemented.[footnoteRef:20] Importantly, studies regarding the impact of the procedures and mechanisms of the Leadership and Integrity Act have hardly being concentrated on the deleted provisions of the CIC proposals.[footnoteRef:21] If this dissertation is not investigated, Article 80(a) will be rendered nugatory and the aspirations of the Kenyan people will remain unfulfilled. In the long run, the effectiveness of the Leadership and Integrity Act will be outweighed by unethical leadership. [15:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 10.]  [16:  Lumumba PLO and Franceschi L, The Constitution of Kenya 2010: An Introductory Commentary, Strathmore University Press, Nairobi, 2014, 298-299.]  [17:  International Development Law Organization and the Kenya Law Reform Commission, Implementing the Total Constitution: Towards a Normative Approach A Report on the Status of Constitutional Implementation to the Kenya Law Reform Commission, August 2015, 62.]  [18:  The bill sought to remove restrictions on Kenyans seeking to access information on income, assets and liabilities of persons holding public offices as part of efforts to fight corruption. This is as a result of restricted public access to wealth declaration forms which have been in place since 2003. See Editorial, ‘Enforce laws regarding declaration of wealth by public office holders’ Standard Media, 28 January 2020 https://www.standardmedia.co.ke/article/2001358183/enforce-laws-regarding-declaration-of-wealth-by-public-office-holders on 14 April 2020.]  [19:  This bill would bar public servants, both elected and nominated from doing business with the government and engaging in harambees. See Star Team, ‘Inside Uhuru’s radical Conflict of Interest Bill’ The Star, 14 December 2019 https://www.the-star.co.ke/news/2019-12-14-inside-uhurus-radical-conflict-of-interest-bill/ on 14 April 2020.]  [20:  Gaitho M, ‘For the conflict of interest law to work, President must lead the way’ Nation Media, 17 December 2019 https://www.nation.co.ke/oped/opinion/Uhuru-must-lead-way-for-the-conflict-of-interest-law-to-work/440808-5388410-a31vvt/index.html on 14 April 2020.]  [21:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 14.] 

[bookmark: _Toc18860852][bookmark: _Toc10627567][bookmark: _Toc38017105]1.3. Justification of Study

Realizing stringent procedures and mechanisms will be significant in the deliverance of ethical leadership. Enforcing chapter six has suffered major setbacks among them the Matemu saga in which the petitioners sought a declaration by the court whether the procedure in which Mumo Matemu was selected for chairperson of EACC was unconstitutional.[footnoteRef:22] Nonetheless, the Court of Appeal cleared Matemu for office and found that it was the National Assembly’s responsibility to investigate claims of financial misconduct, which remained unresolved. Therefore, the ineffective process of the National Assembly showed a lack of appreciation by the legislature in fighting corruption. This is one case in a myriad of conflicting court decisions that depict a lack of thorough understanding of the relevant procedures and mechanisms that ought to strengthen Article 80(a).[footnoteRef:23]  [22:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 18-19. ]  [23:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 21.] 


[bookmark: _Toc18860853][bookmark: _Toc10627570][bookmark: _Toc10627569][bookmark: _Toc38017106]1.4. Hypothesis

1. The watered-down Leadership and Integrity Act is the main factor for the conflicting court interpretations. 
1. Related laws have been adversely affected by the watered-down Leadership and Integrity Act and have hampered the effectiveness of Article 80(a) of Constitution of Kenya.
1. The recommendations of the CIC on procedures and mechanisms for the proper administration of the Leadership and Integrity Act strengthen Article 80(a) of Constitution of Kenya.

[bookmark: _Toc18860854][bookmark: _Toc38017107]1.5. Research Questions

1. What factors have contributed to the watered-down Leadership and Integrity Act?
1. What conflicting court interpretations are advancing the ineffectiveness of Article 80(a) Constitution of Kenya?
1. [bookmark: _Toc10627568]What is the impact of the watered-down Leadership and Integrity Act on related laws?
[bookmark: _Toc18860855][bookmark: _Toc38017108]1.6. Statement of Objectives

The central aim of this dissertation is to examine the effects of the watered-down Leadership and Integrity Act and the extent of its erosion of Article 80(a) of the Constitution of Kenya.

The specific aims of this study include: 
1. To ascertain what factors led to the erosion of Article 80(a).
2. To find out what court cases have been influenced by the erosion of Article 80(a). 
3. To investigate how related laws have been applied and interpreted to implement Article 80(a). 
[bookmark: _Toc18860856]
This dissertation has made recommendations that the Leadership and Integrity Act be amended, the courts must resolve the issue on the constitutional threshold on leadership and integrity and there needs to be harmonization of the integrity laws. 

[bookmark: _Toc38017109]1.7. Limitations of Study

Firstly, case law regarding Article 80(a) has not provided conclusive jurisprudence to rely on. There are differing judgements and the most dominant arising from the question of the Bill of Rights vis-à-vis the Unresolved Questions test.[footnoteRef:24] Courts have also made judgments and interpreted elective and appointive positions separately contrary to the meaning of Chapter Six.[footnoteRef:25] [24:  The conflicting cases are the International Centre case and the Trusted Society case. ]  [25:  Notable cases are the Luka case and the Waititu Decisions, namely the Benson Riitho case and the Ferdinand appeal.] 

Secondly, the study is limited to a national interpretation of Article 80(a) and is not county specific. Nonetheless, the Youth Agenda report proposed the County Accountability and Transparency Indicators (CATS) as a unique instrument designed to provide a combination of quantitative and qualitative assessment of the quality of governance at the county level of government to promote public integrity and accountability and prevent abuses of power.[footnoteRef:26]  This is out of the scope of this study. [26:  The Youth Agenda, Public Integrity in the Context of Devolved Government How can we hold our county officials accountable for their actions and decisions?, October 2013, 65.] 


[bookmark: _Toc18860857][bookmark: _Toc38017110]1.8. Definition of Terms

As illustrated in Chapter 4, these important terms elaborate on approaches to integrity. They are:
Values-based approach: entails creating an ethical climate through codes of conduct and administering moral awareness training to employees.[footnoteRef:27] [27:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, Integrity Management and Collaborative Governance, 16-18 September 2010, 3 https://www.researchgate.net/publication/258182917_Integrity_Management_and_the_Public_Service_Ethos_in_the_UK_Patchwork_Quilt_or_Threadbare_Blanket on 13 April 2020.] 

Compliance-based approach: entails adhering to formalized procedures that involve systems to monitor and detect violations and give special actors such as the Ombudsman powers to investigate allegations.[footnoteRef:28]  [28:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, 3. ] 


[bookmark: _Toc38017111]1.9. Literature Review

This dissertation researched online books, articles, journals, newspaper articles, reports and websites which to a great degree have discussed the concerns of the leadership and integrity law. This dissertation focuses solely on literature that has highlighted the ineffective procedures and mechanisms in the leadership and integrity laws of Kenya. This dissertation pays heed to the CIC case. 
There is undeniable recognition that Kenya is under the threat of ethnicity and corruption which is hampering the implementation of Chapter Six. The reality is hampered by the cancerous political climate which as David Minja avers is drawn to power and position. Leaders must influence ethical behavior by modelling it. Importantly, if ethical practices are adopted, this will lead to transformational leadership that will foster nation building.[footnoteRef:29] [29:  Minja D, ‘Ethical Leadership Practice: The Foundation of Political and Economic Development in Kenya’ Kenyatta University, Research Paper, 2018 http://www.ku.ac.ke/schools/humanities/images/stories/docs/Research/MinjaDavidEthicalLeadership.pdf on 14 August 2019.] 

PLO Lumumba and Luis Franceschi aver that Kenya’s past is plagued by dereliction, partisanship, and impunity. In fact, its poor leadership is attributed to the big man syndrome of unscrupulous, unchecked powers. Chapter Six places demands that must be met by all leaders whether elected or appointed.[footnoteRef:30] The scholars note that the nature of Chapter Six is extra-legal and adopts the “virtuous boundaries of behavior” which encompass public perception, respect and honor.[footnoteRef:31]   [30:  Lumumba PLO and Franceschi L, The Constitution of Kenya 2010: An Introductory Commentary, 298-299.]  [31:  Lumumba PLO and Franceschi L, The Constitution of Kenya 2010: An Introductory Commentary, 303. ] 

Juliet Okoth traces the erosion of Chapter Six by examining the integrity standards set by the Constitution against the contradictory court interpretations. She exemplifies the high integrity test from the Trusted Society case as the best threshold for integrity as opposed to the court’s low integrity threshold.[footnoteRef:32] She points out that due to the subsequent case of Mumo Matemu[footnoteRef:33] dismissing the Trusted Society case test, politicians will be insulated from the integrity provisions. This ultimately defeats the purpose of the Chapter and its implementation.[footnoteRef:34]  [32:  Trusted Society of Human Rights Alliance v Attorney General & 2 others (2012) eKLR.]  [33:  Mumo Matemu v Trusted Society of Human Rights Alliance v Attorney General & 2 others (2012) eKLR.]  [34:  Okoth J, ‘The Leadership and Integrity Chapter of the Constitution of Kenya: The Elusive Threshold’ in Mbondenyi K.M., Asaala O.E., Kabau T. and Warris T Human rights and democratic governance in Kenya: A post-2007 apparaisal, Pretoria University Law Press, 2015, 292. ] 

Moreover, PLO Lumumba stresses that the spirit of Chapter Six can only be guaranteed if Kenya adopts self-denying leadership. Good leadership is therefore a prerequisite for proper governance that must be accompanied by systems of transparency, accountability, openness and democracy.[footnoteRef:35] Additionally, selfless leadership should not be motivated by personal interest but should be based solely on public interest.[footnoteRef:36] [35:  Lumumba PLO, ‘The Leaders Kenyans Deserve’ in Kwaka J, Okombo O, Muluka B and Sungura-Nyabuto B, Challenging the Rulers A Leadership Model for Good Governance, East African Educational Publishers Ltd, Nairobi, 2011, 51.]  [36:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 11.] 

The Judiciary plays an important role by hearing questions on the inconsistency or contravention of a law on the Constitution.[footnoteRef:37] The report prepared by the Parliamentary Initiatives Network and other key stakeholders recommended that the court in interpretation should ensure the Constitution’s supremacy is not compromised by declaring inconsistent legislation void.[footnoteRef:38] This has not been the case as evident from the Matemu saga where the court stressed that it was the National Assembly’s responsibility, not the courts’ to investigate claims of financial misconduct, which remained unresolved.[footnoteRef:39]  [37:  Article 165(3)(d), Constitution of Kenya (2010)]  [38:  Parliamentary Initiatives Network, Implementation of Chapter Six of the Constitution of Kenya 2010, 14 October 2015, 43.]  [39:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 21.] 

Edward Paranta avers that courts are not adopting a progressive and purposive approach when interpreting the leadership and integrity provisions.[footnoteRef:40] He stresses that when interpreting the constitution, principles that should guide the courts ought to strengthen the constitution’s aims, merits and truths, as well as strengthen the rule of law, human rights, fundamental freedoms, and permit the development of the law; this is further affirmed by article 259.[footnoteRef:41] The Luka case does not take these principles into consideration.[footnoteRef:42]  [40:  Paranta E, ‘Leadership and Integrity, A New Dawn or a False Promise: Analysis of the Court Decisions on Chapter Six, Seven Years after Promulgation of Kenya’s New Constitution’ Strathmore Law Review, 2017, 9-10 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3005895 on 5 October 2019. ]  [41:  Center for Rights Education and Awareness & Another v John Harun Mwau & 6 others [2012] eKLR.]  [42:  Luka Angaiya Lubwayo & another v Gerald Otieno Kajwang & another [2013] eKLR] 

The leadership and integrity law has indeed fallen short of constitutional standards.[footnoteRef:43] This is affirmed in the Parliamentary Initiatives Network report that recommended vetting standards to be included.[footnoteRef:44] In a report compiled by Ben Sihanya, he advocated for the vetting process as an effective mechanism in ensuring that potential leaders satisfied the leadership and integrity requirements. He demonstrated that mandatory vetting needed to be considered in place of the permissive vetting provided by the law.[footnoteRef:45] Although the leadership and integrity law prescribed for the lodging of complaints and investigations to relevant public entities[footnoteRef:46], Sihanya stressed that institutions such as the Kenya Revenue Authority (KRA) and EACC have serious shortcomings. For instance, KRA is plagued by ethnicity, and political influence.[footnoteRef:47] [43:  International Development Law Organization and the Kenya Law Reform Commission, Implementing the Total Constitution: Towards a Normative Approach A Report on the Status of Constitutional Implementation to the Kenya Law Reform Commission, August 2015, 62.]  [44:  Parliamentary Initiatives Network, Implementation of Chapter Six of the Constitution of Kenya 2010, 14 October 2015, 46.]  [45:  Prof. Ben Sihanya, Constitutional Implementation in Kenya, 2010-2015: Challenges and Prospects, 5 December 2012, 11.]  [46:  Section 42, Leadership and Integrity Act (Act No. 19 of 2012).]  [47:  Prof. Ben Sihanya, Constitutional Implementation in Kenya, 2010-2015: Challenges and Prospects, 5 December 2012, 10. ] 

Joseph Kwaka stresses that the importance of public vetting of leaders fulfils the provisions of sovereignty of the people because authority to manage resources is delegated to leaders. Ultimately, public vetting ensures public participation in the governance of Kenyans’ affairs. Consequently, it implements the leadership and integrity law by ensuring that those who occupy public offices are people of integrity. Kwaka calls for a similar rigorous vetting process for elective and appointive leaders as done by the Judicial Service Commission as well as for senior positions in the civil service as vetted by Parliament.[footnoteRef:48] [48:  Kwaka J, ‘Vetting and Social Audit of Leaders’, in Kwaka J, Okombo O, Muluka B and Sungura-Nyabuto B, Challenging the Rulers A Leadership Model for Good Governance, East African Educational Publishers Ltd, Nairobi, 2011, 237.] 

Devolved governments must also abide to the leadership and integrity law. A handbook by the Youth Agenda proposes the County Accountability and Transparency Indicators (CATS) as a unique instrument designed to provide a combination of quantitative and qualitative assessment of the quality of governance at the county level of government to promote public integrity and accountability and prevent abuses of power. Moreover, they propose that the leadership and integrity standards should be defined by the county and should not be a universally applicable standard.[footnoteRef:49]  [49:  The Youth Agenda, Public Integrity in the Context of Devolved Government How can we hold our county officials accountable for their actions and decisions?, October 2013, 65.
] 


[bookmark: _Toc18860858][bookmark: _Toc38017112]1.10. Chapter Summary

Chapter 1 encompasses the introduction of the study. It analyses the evolution of the leadership and integrity law in the background study. Next, it considers the factors that contributed to the erosion of Article 80(a) in the statement of the problem, justification of study, objectives, hypothesis and research questions, as well as an overview of the literature review.
Chapter 2 is the conceptual framework and expounds on the concepts relied of Leadership and Integrity. 
Chapter 3 examines the effects of the watered-down Leadership and Integrity Act and its unconstitutionality to Article 80(a). This is done by investigating the research questions. Related laws that have contributed to the ineffectiveness of the standard of integrity are also considered. The analysis will be done through investigation of existing case law as well as reports.
Chapter 4 is a case study that examines UK’s integrity framework by tracing its historical development in matters of integrity and employs a brief overview of its National Integrity System. The case study also highlights the weaknesses of integrity mechanisms as well as strengths Kenya can adopt.
Chapter 5 encompasses findings, recommendations and the conclusion.

[bookmark: _Toc38017113]1.11. Research Methodology

The dissertation undertakes the case study research design which allows for a detailed analysis. The case study analyzes the factors, contradictory court interpretations and impact of the watered-down Leadership and Integrity Act. To enable a robust case study, primary sources such as case law and legislation are employed: the core statutory law being the Leadership and Integrity Act. Secondary sources are employed such as books, journals, articles, reports, and internet resources.
The UK’s integrity framework is examined by tracing its historical development in matters of integrity and employing a brief overview of its National Integrity System. The NIS highlights the weaknesses of integrity mechanisms as well as strengths Kenya can adopt. It is an excellent case study choice because UK has been heralded as one of the few regions that uphold high integrity standards, and this would be invaluable for Kenya to draw lessons from to amend its ineffective integrity laws. 
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CHAPTER 2: CONCEPTUAL FRAMEWORK

[bookmark: _Toc19909700][bookmark: _Toc38017115]2.1. Introduction

PLO Lumumba avers that Kenya can only get rid of its culture of impunity if individuals who violate Chapter Six and its related laws are barred from public office.[footnoteRef:50] These related laws draw from the concepts of leadership and integrity that impute the philosophy of governance.  [50:  Lumumba PLO, ‘The Trial of Integrity in Kenya’ Katiba Institute, 29 November 2014 http://www.katibainstitute.org/the-trial-of-integrity-in-kenya/ on 21st August 2019.] 


[bookmark: _Toc19909701][bookmark: _Toc38017116]2.2. Concept of Leadership 

John Austin’s Command Theory exemplifies sovereignty as existing when a political society habitually obeys a superior. The sovereign may be a king or parliament and is incapable of legal limitation. Additionally, the sovereign makes and promulgates laws to his subjects because he is the supreme maker of the laws, the executor and the decision maker.[footnoteRef:51] With relevance to Kenya, the Sovereign would constitute the three arms of government.[footnoteRef:52] John Chipman Gray criticizes Austin’s theory of law. He finds that the theory does not capture the significance of leadership which he believes postulates that rules are necessary to define how the Sovereign can act and if they do not follow rules, their acts will not be recognized as acts of the sovereign.[footnoteRef:53] To emphasize this, the Kantian theory of leadership extrapolates that people are rational and entitled to dignity and respect, and each person should recognize this reality. Therefore, society’s rules should be rational, and leaders should not violate respect for persons or use followers to meet their ends. A Kantian leader must act morally as distinguished from a Machiavellian leader who seeks to maintain power.[footnoteRef:54] Moreover, the connection between law and ethical leadership extrapolates the importance of treating people with fairness and equity. It also asserts that one must adhere to the due process of the law and prohibit discrimination.[footnoteRef:55]  [51:  Gebriel W. D. and Mohamed H., ‘Ethiopian Justice and Legal Research Institute Teaching material on Jurisprudence’, FDRE Justice and Legal Research Institute, 2008, 54-56 https://chilot.me/teaching-materials/?download=6233 on 21 August 2019. ]  [52:  Article 1(3), Constitution of Kenya (2010).]  [53:  Christie C. G and Martin H. P, Jurisprudence: text and readings on the philosophy of law, 3 ed, Thompson/West, 2008.]  [54:  Bowie N, ‘A Kantian theory of leadership’ Leadership and Organization Development Journal, 2000, 185-186 https://www.emerald.com/insight/content/doi/10.1108/01437730010335427/full/pdf?title=a-kantian-theory-of-leadership on 21 August 2019. ]  [55:  Odom L. and Green T. M., ‘Law and the ethics of transformational leadership’ Leadership and Organization Development Journal, 2003, 62 https://www.emerald.com/insight/content/doi/10.1108/01437730310463251/full/pdf?title=law-and-the-ethics-of-transformational-leadership on 21 August 2019. ] 

The ideal leadership is servant leadership. Mwiandi stresses that servant leadership is based on self-sacrifice and moving the community to a higher level of progress in accordance with the constitution.[footnoteRef:56] Servant leaders are defined by their humility as they overcome selfishness and serve others habitually. They must make the right decisions and resist all kinds of pressures. Virtues of servant leadership encompass courage, self-control, justice and magnanimity.[footnoteRef:57] The Constitution asserts that leaders follow the rule of law because the duty of public office implies public trust.[footnoteRef:58] Leaders ought to be honest in public duty and must not have a conflict of interest.[footnoteRef:59] Okoth-Okombo’s metaphor of the tree model enumerates that leadership encompasses democracy, constitutionalism and servant hood, which all enable accountability for socio-economic and political prosperity.[footnoteRef:60]  [56:  Mwiandi M, ‘Leadership and the Transformation of Society’, Kwaka J, Okombo O, Muluka B and Sungura-Nyabuto B, Challenging the Rulers A Leadership Model for Good Governance, East African Educational Publishers Ltd, Nairobi, 2011, 96.]  [57:  Lumumba PLO, ‘The Leaders Kenyans Deserve’ in Kwaka J, Okombo O, Muluka B and Sungura-Nyabuto B, Challenging the Rulers A Leadership Model for Good Governance, East African Educational Publishers Ltd, Nairobi, 2011, 38-39. ]  [58:  Article 73, Constitution of Kenya (2010). ]  [59:  Mwiandi M, ‘Leadership and the Transformation of Society’, 98.]  [60:  Lumumba PLO, ‘The Leaders Kenyans Deserve’ in Kwaka J, Okombo O, Muluka B and Sungura-Nyabuto B, Challenging the Rulers A Leadership Model for Good Governance, East African Educational Publishers Ltd, Nairobi, 2011, 42. ] 


[bookmark: _Toc19909702][bookmark: _Toc38017117]2.3. Concept of Integrity 

Integrity is stated severally in the 2010 Kenyan Constitution. It is one of the national values and principles of governance that binds all State organs, State officers, and public officers whenever any of them applies or interprets the Constitution or any law, or makes or implements public policy decisions.[footnoteRef:61] Integrity is not defined in the 2010 Kenyan Constitution but its principles are stated in Chapter Six. They include objectivity and impartiality in decision making, selfless service based solely on the public interest, accountability and discipline and commitment in service to the people.[footnoteRef:62]  [61:  Article 10, Constitution of Kenya (2010).]  [62:  Article 73(2), Constitution of Kenya (2010).] 

In the Trusted Society case, a petition was brought questioning the constitutionality of Mr. Mumo Matemu as Chairperson of the Ethics and Anti-Corruption Commission. The Petitioner sought for a declaration to be made that Mumo Matemu was not a fit and proper person with due regard to his personal integrity. The court determined that a person was said to lack integrity if
‘…there are serious unresolved questions about his honesty, financial probity, scrupulousness, fairness, reputation, soundness of his moral judgment or his commitment to the national values enumerated in the Constitution.’[footnoteRef:63] [63:  Trusted Society of Human Rights Alliance v Attorney General & 2 others (2012) eKLR.] 

Moreover, there was no requirement that one’s conduct rose to the threshold of criminality. Therefore, a person did not have to be convicted of a criminal offence for the courts to conclusively inquire about their lack of integrity.[footnoteRef:64] [64:  Trusted Society of Human Rights Alliance v Attorney General & 2 others (2012) eKLR.] 

The Youth Agenda report defines Integrity as encompassing honesty and trust. It is behaving honorably when no one is watching and to be held accountable as well as resisting the urge to be corrupt.[footnoteRef:65] An aspect of integrity is competence which is the ability to deliver good results that promote the integrity of the public office.[footnoteRef:66] Additionally, ethics entails behaving with honor and public purpose by been impartial when making decisions. This means one is not directed by the evils of nepotism or favoritism that bring dishonor to the public office.[footnoteRef:67] Lastly, it is averred that corruption undermines integrity because it exploits entrusted power and contravenes public trust.[footnoteRef:68]   [65:  The Youth Agenda, Public Integrity in the Context of Devolved Government How can we hold our county officials accountable for their actions and decisions?, October 2013, 11.]  [66:  Article 73(1)(a)(iv), Constitution of Kenya (2010).]  [67:  Article 73(2)(d), Constitution of Kenya (2010).]  [68:  The Youth Agenda, Public Integrity in the Context of Devolved Government How can we hold our county officials accountable for their actions and decisions?, October 2013, 11.] 

Susan Babbitt introduces a persuasive angle when discussing integrity. She underlines that integrity is often viewed as a personal and private affair and less attention is given to how social and political conditions affect it. If integrity is an important virtue, then social and political institutions that affect it should be structured in ways that promote integrity. The moral nature of society needs to be addressed before interrogating personal integrity. Personal integrity is therefore premised on not what an individual believes and is committed to, but to what their society is and what it could be. Consequently, if a society is structured to undermine people’s attempt at acting their values then the structure is ruinous to integrity. Additionally, if integrity is connected to well-being, then unfavorable social and political conditions are a daily threat to well-being. Ultimately, social and political structures can be inimical to the development of integrity.[footnoteRef:69] [69:  Stanford Encyclopedia of Philosophy, ‘Integrity’ 20 February 2017 https://plato.stanford.edu/entries/integrity/#InteMoraTheo on 20 September 2019. ] 


[bookmark: _Toc19909703][bookmark: _Toc38017118]2.4. What is Constitutionality? 

This dissertation avers that the Leadership and Integrity Act has fallen short of constitutional standards in prescribing stringent procedures and mechanisms. This interpretation is narrowed to the CIC case which interrogated the Leadership and Integrity Act’s constitutionality.[footnoteRef:70] The court decided that to deem an Act unconstitutional, the court should be concerned ‘with the power to make statutes and not their wisdom.’[footnoteRef:71] The court held that the Act was not unconstitutional, and the case was dismissed.[footnoteRef:72] [70:  Commission for the Implementation of the Constitution v Parliament of Kenya & 5 others (2013) eKLR.]  [71:  United States v Butler (1936), The Supreme Court of the United States.]  [72:  Commission for the Implementation of the Constitution v Parliament of Kenya & 5 others (2013) eKLR.] 

Okoth-Ogendo’s treatise on Constitutionalism is fit for this dissertation because of its African context. He avows that the African paradox lies in the actuality of what appears as a clear commitment by African elites to the notion of a constitution and an equally assertive rejection of the liberal democratic notion of constitutionalism.[footnoteRef:73] A constitution is defined as a ‘power map’ in which framers may delineate a wide range of concerns. The idea of a constitution is ‘a means to demonstrate the sovereignty of the state.’ Constitutionalism is defined as the limitation of arbitrary power. However, it is acknowledged that the limiting of government is not the weakening of it, and that there needs to be maintained a proper balance between power and law.[footnoteRef:74] Okoth-Ogendo resolves that only the idea of a constitution has survived in Africa. Consequently, a constitution is not a realistic description of what actually happens. It is reasoned that a single model of a constitution is not always good for all societies at all times. Nonetheless, even when constitutions are subverted and ignored, they matter.[footnoteRef:75] The author then interrogates on what it will take to develop a tradition of constitutionalism in Africa. He considers this against the political history of most societies which have been marred by struggles for an ideal balance between the few on whom constitutions confer power, and the vast majority for whose benefit it is supposed to be exercised. Notably, that balance has not been achieved through the promulgation of a constitution alone. The balance is undermined by African political elites preoccupied with their own survival and the expansion of opportunities for private accumulation. This preoccupation is unhealthy for constitutionalism. Ultimately, constitutionalism is the end product of social, economic, cultural, and political progress and can become a tradition only if it forms part of the shared history of a people.[footnoteRef:76]  [73:  Okoth-Ogendo H.W.O, ‘Constitutions without Constitutionalism: Reflections on an African Political Paradox’ in Greenberg D. S.N.Kartz, Oliviero B and Wheatley S.C. (eds), Constitutionalism and Democracy: Transitions in the Contemporary World, 1ed, Oxford University Press, New York, 1993, 66.]  [74:  Okoth-Ogendo H.W.O, ‘Constitutions without Constitutionalism: Reflections on an African Political Paradox,’ 76.]  [75:  Okoth-Ogendo H.W.O, ‘Constitutions without Constitutionalism: Reflections on an African Political Paradox,’ 79.]  [76:  Okoth-Ogendo H.W.O, ‘Constitutions without Constitutionalism: Reflections on an African Political Paradox,’ 80.] 


[bookmark: _Toc38017119]2.5. How the concepts are relevant to Article 80(a)

The Kenyan leadership is akin to a concept known as “misleaders.” These are leaders who are animated by the desire for personal glory. Their followers follow them unquestioningly, and the leaders remind the people of their past sufferings to justify the leader’s rightful claim to power. As their followers perpetually disintegrate into destitution and despair, the misleaders improve their economic status. They convince their followers of a promised land to which the leaders alone can deliver to their followers. Misleaders surround themselves with praises that reinforce their messianic status as deliverers but eventually they lead their societies to doom.[footnoteRef:77]  [77:  Lumumba PLO, ‘The Leaders Kenyans Deserve’ in Kwaka J, Okombo O, Muluka B and Sungura-Nyabuto B, Challenging the Rulers A Leadership Model for Good Governance, East African Educational Publishers Ltd, Nairobi, 2011, 42.] 

Philip Kinisu, former chairman of Ethics and Anti-corruption Commission extrapolates that individuals implicated in graft are success stories. These individuals are defended using ethical and political interests.[footnoteRef:78] For instance, when Kenyatta’s and Ruto’s suitability to be leaders of Kenya was scrutinized considering their ICC indictment, there were public debates in favor of the accused.[footnoteRef:79] In fact, the indictments are described to have rallied up supporters and made their base formidable. The indictments gave Kenyatta and his deputy a robust motive to be elected as the leaders of Kenya. Moreover, the indictments enabled Kenyatta and his deputy to fabricate the narrative that their communities were under attack and they needed to come together to stop the enemy who had taken them to the ICC.[footnoteRef:80]   [78:  Kinisu K.B.P, ‘Facing The Challenge Of Ethical Governance In Kenya- A Call For Action’ ICPAK 4th Annual Conference On Ethics And Governance, Mombasa, 18 March 2016, 9.]  [79:  International Centre for Policy and Conflict & 5 others v Attorney General & 5 others (2013) eKLR.]  [80:  AFP, ‘Uhuru turned ICC indictment to his campaign advantage’, Nation Media, 11 March 2013 https://www.nation.co.ke/news/politics/Uhuru-turned-ICC-indictment-to-his-campaign-advantage-/1064-1716718-is80c4/index.html on 20 September 2019. ] 

Owing to Susan Babbitt’s personal integrity concept, the quality of Kenyan leadership is in ruin, a major factor that has led to the erosion of Article 80(a). As averred by Okoth-Ogendo, constitutionalism is threatened by the African political elites who are preoccupied with their own survival.[footnoteRef:81] Consequently, this signifies that the procedures and mechanisms delineated in Article 80(a) are adversely influenced by political factors. Ultimately, the leadership structure in Kenya must be rescued to remedy this.  [81:  Okoth-Ogendo H.W.O, ‘Constitutions without Constitutionalism: Reflections on an African Political Paradox,’ 80.] 
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[bookmark: _Toc38017120][bookmark: _Toc24979718]CHAPTER 3: EFFECTS OF THE WATERED-DOWN LEADERSHIP AND INTEGRITY ACT AND THE EXTENT OF ITS EROSION OF ARTICLE 80(a)

[bookmark: _Toc24979719][bookmark: _Toc38017121]3.1. Introduction

The effectiveness of a legislation can be measured using the Effectiveness Test which interrogates progression of a legislation in its relationship between its purpose and its effects. It asks, ‘Can the law do the job it is intended to do?’[footnoteRef:82] Therefore, chapter 3 will be analyzed using the Effectiveness Test to interrogate the effects of the watered-down Leadership and Integrity Act. To begin with, an analysis of the Public Officer Ethics Act of 2003 will be presented. Next, the three research questions will be analyzed through a treatise of the main issues. The main factor that led to the erosion of Article 80(a) is political impunity and defective governance systems as illustrated by CIC v Parliament of Kenya.[footnoteRef:83] Next the gaps in the procedures and mechanisms will be illuminated. The contradictory court interpretations that advanced the ineffectiveness of Article 80(a) are illustrated through the dissonance between the Bill of Rights and the Unresolved Questions test. Numerous related laws have been impacted by the erosion of Article 80(a) through duplicity and incongruity. For the purposes of a detailed analysis, the EACC and other related laws will be discussed.  [82:  Mousmouti M, ‘The “effectiveness test” as a tool for law reform’ IALS Student Law Review, 2014, 4 https://sas-space.sas.ac.uk/5752/1/2116-3099-1-SM.pdf on 18 November 2019. ]  [83:  Commission for the Implementation of the Constitution v Parliament of Kenya & 5 others (2013) eKLR.] 


[bookmark: _Toc24979720][bookmark: _Toc38017122]3.2. The Public Officer Ethics Act, 2003 and its relation to the Leadership and Integrity Act

The Public Officer Ethics Act of 2003 (hereinafter ‘POE of 2003’) was passed prior to the promulgation of the 2010 Kenyan Constitution. It was enacted to advance the ethics and performance standards of public officers.[footnoteRef:84] A public officer is defined as any state officer or any person other than a state officer, who holds a public office, thus widening the scope of a state officer.[footnoteRef:85] Moreover, POE of 2003 establishes specific codes of conduct for public entities such as the Public Service Commission (in the case of public officers)[footnoteRef:86] and the Teachers Service Commission (in the case of teachers)[footnoteRef:87] which are expected to adopt the provisions of the code of conduct and customize them in the development of their respective codes of conduct and ethics.[footnoteRef:88]  [84:  Parliamentary Initiatives Network, Implementation of Chapter Six of the Constitution of Kenya 2010, 6.]  [85:  Article 260, Constitution of Kenya (2010).]  [86:  Section 3(3), Public Officer Ethics Act (Cap 183 of 2003).]  [87:  Section 3(7), Public Officer Ethics Act (Cap 183 of 2003).]  [88:  Section 5, Public Officer Ethics Act (Cap 183 of 2003).] 

POE of 2003 works in tandem with the Leadership and Integrity Act. Section 6 of the Leadership and Integrity Act affirms their mutual co-existence. In case of conflict of any provision of the Leadership and Integrity Act, the Leadership and Integrity Act shall prevail.[footnoteRef:89]  [89:  Section 6, Leadership and Integrity Act (Act No. 19 of 2012).] 

There have been criticisms levelled on the mutual co-existence of POE of 2003 and the Leadership and Integrity Act. To begin with, most provisions of the POE of 2003 conflict with the Leadership and Integrity Act and the former’s required ethics threshold is lower than the latter. Also, POE of 2003 does not place a special focus to State officers who handle large sums of money and whose behavior is corruptible. The sectoral approach where responsible commissions are mandated to enforce POE of 2003 has also been called into question as there have been cases of ineptitude. It has been reasoned that given POE of 2003’s prior enactment to the Leadership and Integrity Act, it ought to be amended or repealed to be in conformity with the new constitution.[footnoteRef:90] [90:  Parliamentary Initiatives Network, Implementation of Chapter Six of the Constitution of Kenya 2010, 7.] 


[bookmark: _Toc38017123]3.3. The Effectiveness Test and the Leadership and Integrity Act

Legislative effectiveness is measured using the four factors that determine its ability to achieve results: its purpose, its content and expression, its structure and its actual results. Firstly, the purpose looks at the objective of the legislation. The Leadership and Integrity Act’s purpose (hereinafter the “Act”) is clearly illustrated in Section 3(1) that the Act’s guiding purpose is guaranteed when the leaders in public office respect the Constitution.[footnoteRef:91] Secondly, its content and expression shows what the law’s objectives are and how this is relayed to the subjects. This is demonstrated in the procedures and mechanisms delineated in Part 4.[footnoteRef:92] Also, it can be analyzed through the study of the CIC case, and other factors that led to the erosion of Article 80(a).  Thirdly, the structure depicts the relationship between the relevant law and the legal system. The overarching structure is illustrated by the contradictory court interpretations which elucidate the inconsistencies as a result of the watered-down legislation, and how this has compromised the purpose of the Act. Lastly, the actual results demonstrate whether the legislation has met its intended purpose. The actual results use data to evaluate the results of legislation, which has been sufficiently covered by reports and research papers on the Act’s implementation. The last research question on the application of related laws in strengthening Article 80(a) interrogates the impact of the Act on EACC.[footnoteRef:93]  [91:  Section 3(1), Leadership and Integrity Act (Act No. 19 of 2012).]  [92:  Part IV, Leadership and Integrity Act (Act No. 19 of 2012).]  [93:  Mousmouti M, ‘The “effectiveness test” as a tool for law reform’ IALS Student Law Review, 2014, 7 https://sas-space.sas.ac.uk/5752/1/2116-3099-1-SM.pdf on 18 November 2019.] 


[bookmark: _Toc38017124]3.4. Main factor that led to the erosion of Article 80(a)

The main factor that led to the erosion of Article 80(a) as pursuant to the Leadership and Integrity Act can be traced back to Cabinet’s unilateral changes of the Act where significant procedures and mechanisms to measure the competency of potential public officers were removed.[footnoteRef:94] CIC instituted a petition seeking to invalidate the Act because it did not satisfy the constitutional threshold of a leadership and integrity law as intended by Article 80(a). CIC stated that Parliament watered-down the leadership and integrity law, and that the Bill failed to provide for the comprehensive administering as required by Article 80(a). CIC’s stance is echoed by EACC who averred that the Act did not meet the constitutional threshold. Moreover, amici curiae, Katiba Kenya cited a few members of parliament who had vocalized concerns about the watered-down state of the leadership and integrity law. Additionally, counsel for Transparency International Kenya, amici curiae, Mr Nowrojee pointed out that the legislation was vague, and it lacked chief authority to enforce Chapter Six resulting in hold-ups, inconsistencies and impunity. He stressed that the procedures and mechanisms in the Act provided for ineffective delegation. Nonetheless, the court did not invalidate the Act and held that CIC’s concerns were not ample ground to annul the statute.[footnoteRef:95] [94:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 15.]  [95:  Commission for the Implementation of the Constitution v Parliament of Kenya & 5 others (2013) eKLR.] 

[bookmark: _Toc24979722][bookmark: _Toc38017125]3.4.1. The procedures and mechanisms omitted

To begin with, CIC had proposed a mechanism for the issuance of a certificate of compliance to all persons seeking election or selection as state officers. EACC would then request information on past records from relevant public bodies, such as tax authorities as well as members of the public. The evaluation of the information received would determine whether a certificate of compliance would be issued. This proposal was dropped by the Cabinet.[footnoteRef:96] At present, EACC’s clearance form is provided for in the website but one begs to ponder whether a section on moral and ethical questions is enough to stop impunity.[footnoteRef:97] [96:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 14.]  [97:  https://www.eacc.go.ke/document/self-declaration-form-clearance-form/ on 1 December 2019.] 

Secondly, the Cabinet also removed from the draft the requirement of a publicly accessible declaration by candidates for public office of their assets and liabilities substituting this for a self-declaration form.[footnoteRef:98] The necessity of this grave omission is evident as there is a proposed law, the Lifestyle Audit Bill, 2019 which will demand the self-declared wealth declaration forms made easily available to the public through a website or in an unrestricted database hosted by EACC. This seeks to remedy section 30 of the Public Officer Ethics Act[footnoteRef:99] that only provides access to the wealth declaration forms if one satisfies the relevant Commission that they seek access for a good cause.[footnoteRef:100] [98:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 15.]  [99:  Section 30, Public Officer Ethics Act (Cap 183 of 2003).]  [100:  Munda C, ‘Wealth of State officers to be made public: Bill’ Daily Nation, 9 October 2019 https://www.nation.co.ke/business/Wealth-of-State-officers-to-be-made-public--Bill/996-5304866-3mgp6a/index.html on 8 November 2019. ] 

Lastly, CIC noted that the Cabinet introduced alterations that allowed state officers to engage in other gainful employment while in office contrary to the Constitution that disallowed a full-time state officer from participating in other gainful employment.[footnoteRef:101] At present, EACC says there is a gap in the law as there is no clear divergence between a state officer and a public officer as well as the distinction between full-time officers and part-time officers.[footnoteRef:102] For instance, there are distinguished public officials on boards of private companies receiving board emoluments.[footnoteRef:103] As a consequence, Justice Hedwig Ongudi in his presentation, ‘Emerging Jurisprudence on the Employment Act’ underlined that the Constitution was silent on the distinction between officers serving full-time State and those serving part-time. He advocated for the amendment of the law to eliminate methods of moonlighting and help prevent wastage of resources.[footnoteRef:104]  [101:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 15.]  [102:  EACC, ‘Restriction of Gainful Employment for State and Public Officers’ EACC Website http://www.eacc.go.ke/restriction-of-gainful-employment-for-state-and-public-officers/ on 8 November 2019. ]  [103:  Juma V, ‘State officers test law with seats on private firm boards’ Business Daily, 29 August 2013 https://www.businessdailyafrica.com/news/State-officers-test-law-with-seats-on-private-firm-boards-/539546-1972990-11p42pcz/index.html on 8 November 2019. ]  [104:  EACC, ‘Restriction of Gainful Employment for State and Public Officers’ EACC Website http://www.eacc.go.ke/restriction-of-gainful-employment-for-state-and-public-officers/ on 8 November 2019.] 


[bookmark: _Toc24979724][bookmark: _Toc38017126]3.4.2. Other factors that led to the erosion of Article 80(a)
[bookmark: _Toc24979721]
A. Political Interference

The omission of the CIC proposals reflects the political interference by the Executive of EACC’s mandate as EACC reports to the presidency and Parliament. This results in delays in investigating personalities in government as they can be removed from office by Parliament.[footnoteRef:105] This can be seen when the Cabinet significantly interfered with the legislative scheme that was responsible for the enforcement of the integrity chapter.[footnoteRef:106]  [105:  Africa Centre for Open Governance (AfriCOG), Implementation of Chapter Six of the Constitution of Kenya 2010, 17. ]  [106:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 17. ] 


B. Weak governance systems

Another factor is the slow institutional reforms that exist. For instance, the public service has not established transparent standards on appointment of public servants that bolster the Constitution.[footnoteRef:107] The importance of strong governance systems is highlighted by Susan Babbitt’s personal integrity concept that stresses that if a society is structured to undermine people’s attempt at acting their values then the structure is ruinous to integrity.[footnoteRef:108] [107:  Africa Centre for Open Governance (AfriCOG), Implementation of Chapter Six of the Constitution of Kenya 2010, 41.]  [108:  Stanford Encyclopedia of Philosophy, ‘Integrity’ 20 February 2017 https://plato.stanford.edu/entries/integrity/#InteMoraTheo on 20 September 2019.] 


[bookmark: _Toc38017127]3.5. Conflicting court interpretations advancing the ineffectiveness of Article 80(a)

The constitutional threshold required of Chapter Six has not been resolved presently. The Kenya National Commission on Human Rights (KNCHR) in 2017 sought an advisory opinion as to whether Chapter Six set up a fit and proper test for leadership for both elective and appointive offices and whether that test should be wider than the criminal test; a determination is still not in sight.[footnoteRef:109] The following section begins with an illustration of the role of the Judiciary in implementing the Constitution, followed by the incongruity between the Bill of Rights and the Unresolved Questions Test, then concludes with an analysis on the Waititu decisions[footnoteRef:110] as well as other important cases.  [109:  Owino S, ‘Why KNHCR case in Supreme Court should worry corrupt politicians ’, Nation Media, 22 May 2017 https://www.nation.co.ke/news/politics/supreme-court-case-integrity-/1064-3936576-rge241/index.html on 16 November 2019.]  [110:  These are the Benson Riitho case and the Ferdinand appeal.] 


[bookmark: _Toc24979725][bookmark: _Toc38017128]3.5.1. Role of the Judiciary in implementing the Constitution

The doctrine of separation of powers mandates the Judiciary to check abuse of power by the Executive and Legislature in the protection of fundamental human rights. The Judiciary must be independent as the guarantor and activator of checks and balances and has the responsibility to interpret the law.[footnoteRef:111]  [111:  Lumumba PLO & Franceschi L, The Constitution of Kenya, 2010 An Introductory Commentary, 467. ] 

Ben Sihanya postulates four roles the Judiciary plays in implementing the Constitution. Firstly, it must ensure the supremacy of the Constitution is not compromised by declaring void any inconsistent legislations.[footnoteRef:112] Secondly, it must enforce the Constitution where it has been disregarded or neglected. Thirdly, it ought to move suo moto where other organs of Government have failed, such as ordering Parliament to advance an implementation Bill. Fourthly, it ought to interpret the Constitution in the context of the social, economic, technological, cultural or political questions as not all constitutional issues are rule-based.[footnoteRef:113]  [112:  Article 2, Constitution of Kenya (2010).]  [113:  Prof. Ben Sihanya, Constitutional Implementation in Kenya, 2010-2015: Challenges and Prospects, 5 December 2012, 37-38. ] 


[bookmark: _Toc24979726][bookmark: _Toc38017129]3.5.2. The Bill of Rights versus the Unresolved Questions test  

The watered-down Leadership and Integrity Act has resulted in contradicting court interpretations. The most prevalent conflict is between the Bill of Rights and the Unresolved Questions test. This conflict has resulted in contradictions regarding elective and appointive decisions, as well as what mechanisms to employ in determining the suitability of a candidate. 
The issue of the application of the Bill of Rights was mainly addressed in the International Centre case where Kenyatta’s and Ruto’s suitability to be leaders of the republic was scrutinized considering their ICC indictment. The court determined that limiting Kenyatta and Ruto’s political rights as per Article 38 of the Constitution would be inimical to the exercise of democratic rights and freedoms of its party members. Consequently, disqualifying the two candidates from the presidential race because they did not meet the leadership and integrity test would violate the citizens’ democratic rights to elect suitable leaders in a free and fair election.[footnoteRef:114] [114:  International Centre for Policy and Conflict & 5 others v Attorney General & 5 others (2013) eKLR.] 

Contrastingly, the Unresolved Questions test as set by Trusted Society case stressed that 
‘a person is said to lack integrity when there are serious unresolved questions about his honesty, financial probity, scrupulousness, fairness, reputation, soundness of his moral judgment or his commitment to the national values enumerated in the Constitution.’[footnoteRef:115] [115:  Trusted Society of Human Rights Alliance v Attorney General & 2 others (2012) eKLR.] 

Therefore, a requirement that conduct rose to the threshold of criminality was not determinative as to whether they lacked integrity or not. The court then set the appointment of Mumo Matemu aside.[footnoteRef:116] Juliet Okoth demonstrates that the Unresolved Questions test has been watered down by giving other rights guaranteed in the Constitution priority over the integrity standards such as done by the International Centre case. Preferably, the courts in interrogating the integrity question should ensure that the institution in question will not suffer should the proposed individual take over its management as the question of integrity is a matter of public interest.[footnoteRef:117]  [116:  Trusted Society of Human Rights Alliance v Attorney General & 2 others (2012) eKLR.]  [117:  Okoth J, ‘The Leadership and Integrity Chapter of the Constitution of Kenya: The Elusive Threshold,’ 291.] 

As there is no clear constitutional threshold on integrity to uphold, the AfriCOG report on Integrity in Leadership avers that parties bring cases in the high court seeking to challenge suitability of public appointments because of the weaknesses in the mechanisms for making complaints before other bodies. The uncertainty is bolstered further when courts refer matters back to constitutional bodies who have no clear guideline.[footnoteRef:118] This is evident in the Michael Wachira case where the petitioner averred in the second grievance that Mary Wambui having been adversely cited in various human rights official reports failed to meet the standard of integrity, and that these issues were not resolved and conclusively investigated. The court then stressed the need for the petitioner to have invoked the procedures and mechanisms as set out in the Act.[footnoteRef:119] [118:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 29.]  [119:  Michael Wachira Nderitu & 3 Others v Mary Wambui Munene Aka Mary Wambui & 4 Others (2013) eKLR.] 


Elective and Appointive Positions 

The discrepancy has further led to the incongruity between Elective and Appointive positions. In the Luka case, the petitioner averred that the 1st respondent did not meet the constitutional threshold for nomination and or election to the position of Senator of Homabay County, claiming that he had misappropriated client’s funds during his practice as an Advocate and had subsequently been subjected to disciplinary proceedings by the Disciplinary Committee. The Disciplinary Committee found him liable and struck him off the Roll of Advocates between 1999 and 2006. The petitioners contested that the reinstatement did not overrule the previous findings on the respondent’s misconduct. Of importance is Lenaola J’s finding that the assessment of appointive positions was personal integrity, competence and suitability, in contrast to the elective positions’ criteria of free and fair elections.[footnoteRef:120] The court noted that the distinction was important because in elective positions, the voters elected candidates based on their assessment of the candidates’ righteousness and virtue in leadership. [footnoteRef:121] Nonetheless, this discrepancy creates conflict between elective and appointive positions because it results in different interpretations for different classes of leadership unlike the intention of Chapter Six. [120:  Article 73(2)(a), Constitution of Kenya (2010).]  [121:  Luka Angaiya Lubwayo & another v Gerald Otieno Kajwang & another (2013) eKLR.] 

Additionally, the AfriCOG report on Integrity in Leadership points out that the courts are reluctant to entertain anticipatory claims on the integrity of a person who seeks elective public office, and require the existence of a formal set of facts that suggest that the person in question is a candidate for a particular public office. The problem with this approach is that it allows candidates seeking elective office to mobilise beforehand to defeat a possible challenge on the candidature as evident in the International centre case.[footnoteRef:122] This was shown by Kenyatta and Ruto relying on political mobilisation to increase the cost of a decision against allowing them to run for president while facing charges before the ICC.[footnoteRef:123] Moreover, in the Michael Wachira case, it was held that the petition was premature because by Wambui expressing her intention to contest a parliamentary seat, it did not give the petitioners the right to move the court to determine questions relating to her conduct.[footnoteRef:124] [122:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 7.]  [123:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 24.]  [124:  Michael Wachira Nderitu & 3 Others v Mary Wambui Munene Aka Mary Wambui & 4 Others (2013) eKLR.] 


[bookmark: _Toc38017130]3.5.3. The Waititu Decisions

The Waititu decisions are cases decided on Ferdinand Waititu’s suitability to hold public office based on his personal integrity.
To begin with, in the Benson Riitho case, a petition was brought to challenge the constitutionality of the appointment of Ferdinand Waititu as the Chairman of the Athi Water Services Board. The petitioner averred that the 1st respondent, J.W. Wakhungu, the Cabinet Secretary of the Ministry of Environment, Water and Natural Resources at the time, had failed to take into consideration the provisions of Article 73 in Chapter Six when making the said appointment. Consequently, the petitioner alleged that Ferdinand Waititu lacked integrity and that it was illegal and unconstitutional for him to hold such an office. The court in determining whether the appointment was in accordance with the constitution, resolved that there were serious unresolved questions with regard to the integrity of Ferdinand Waititu which do not appear to have been considered by the the 1st respondent, J.W. Wakhungu in making the appointment.[footnoteRef:125]  [125:  Benson Riitho Mureithi v J. W. Wakhungu & 2 others (2014) eKLR.] 

Following, Ferdinand Waititu appealed the Benson Riitho determination submitting that the learned judge failed to appreciate and apply the full scope of the Leadership and Integrity Act and that the judgment was a nullity as it was outside the mandate prescribed by Parliament. In addition, he averred that it was only the EACC that could move the court for orders if a public body failed to comply with the requirements of the Leadership and Integrity Act. In its determination, the court resolved that the 1st respondent’s petition had not been properly pleaded and that neither the constitution nor the Leadership and Integrity Act gives jurisdiction to the EACC to oversee compliance regarding the constitutional threshold for appointment relating to conduct before appointment. Furthermore, the court found that the 1st respondent did not bring his petition in public interest and as a result lacked locus standi; the court stressed that the learned judge ought to have rejected the petition on this ground. In light of this, the court resolved to not consider the other grounds and set aside the orders because the petition was not properly pleaded.[footnoteRef:126]  [126:  Ferdinand Ndung’u Waititu v Benson Riitho Mureithi (suing on his behalf and on behalf of the general public) & 2 others (2018) eKLR.] 

The conflicting judgements between these two cases amplify the inconsistent jurisprudence. To begin with, the Benson Riitho case illustrates that the authorities mandated to vet candidates for office are unaware of their duty largely due to the fact that the compliance to vet suitability of candidates on grounds of integrity are undeveloped.[footnoteRef:127] In fact, Justice Mumbi Ngugi reiterated this in the Benson case underlining that the leadership and integrity provisions did not provide a procedure or mechanism to vet the suitability of candidates on grounds of integrity.[footnoteRef:128] Moreover, the ruling of the Ferdinand appeal calls into question judicial authority as Article 159 of the Constitution states explicitly that “justice shall be administered without undue regard to procedural technicalities.”[footnoteRef:129] As stressed in the Abdirahman Abdi v Safi Petroleum case, the court has to weigh technicalities against the cost and prejudice to the parties before coming to a decision. The court is not to ignore procedural improprieties but to weigh the prejudice that is likely to be suffered by the innocent party and weigh it against the prejudice to be suffered by the offending party; the court in this regard would exercise judicial discretion.[footnoteRef:130]  [127:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 26.]  [128:  Benson Riitho Mureithi v J. W. Wakhungu & 2 others (2014) eKLR.]  [129:  Article 159(2)(d), Constitution of Kenya (2010).]  [130:  Abdirahman Abdi v Safi Petroleum Products Ltd & 6 others (2011) eKLR.] 

Despite the reinstatement of Ferdinand Waititu as Chairman of Athi Water Services Board, there is sheer irony regarding his impeachment as Governor of Kiambu County in 2020. Waititu was found guilty of gross misconduct, abuse of office and engaging in corruption. The former governor was accused of influencing the award of county tenders worth millions of shillings to his wife and daughters. The former governor averred that he was innocent until proven guilty as regards to his ongoing cases.[footnoteRef:131] The twist lies in the fact that Waititu’s charges fall under the Unresolved Questions test considering that he has not yet been convicted.  [131:  Standard Digital Team, ‘Guilty: Senate upholds Governor Waititu’s impeachment’ Standard Media, 29 January 2020 https://www.standardmedia.co.ke/article/2001358452/governor-ferdinand-waititu-impeached on 15 April 2020.] 

In conclusion, the contradictory cases illustrate the dissonance regarding the ‘right’ constitutional threshold to uphold. Dominantly, courts are grappling with the question of the Bill of Rights vis-à-vis the Unresolved Questions test. As stressed by Article 19(1) of the Kenyan Constitution, the Bill of Rights is an integral part of Kenya’s democratic state and is the framework for social, economic and cultural policies.[footnoteRef:132] Likewise, Kenyans were adamant that there should be a unified code of conduct established in the new constitution, and that those who hold the highest offices should not be marred by conflict of interest or have previous convictions.[footnoteRef:133] Nonetheless, this contradiction will continue to be amplified as long as there is no consistent threshold on leadership and integrity.  [132:  Article 19(1), Constitution of Kenya (2010).]  [133:  Constitution of Kenya Review Commission (CKRC), The Final Report of the Constitution of Kenya Review Commission Final Draft, 10 February 2005, 219.] 


[bookmark: _Toc24979727][bookmark: _Toc38017131]3.6. Application and interpretation of related laws that strengthen Article 80(a)

The Leadership and Integrity Act does not work in a vacuum. Various laws complement it as earlier illustrated in section 3.2, the Public Officer Ethics Act of 2003. The following section interrogates the institution mandated to give effect to Article 80(a), the EACC, established as an independent body as per Article 79.[footnoteRef:134] Moreover, other related laws such as the Vetting of Judges and Magistrates Act[footnoteRef:135] and the upcoming bills of Conflict of Interest and Lifestyle Audit will be examined. [134:  Article 79, Constitution of Kenya (2010).]  [135:  Vetting of Judges and Magistrates Act (No. 2 of 2011).] 


[bookmark: _Toc38017132]3.6.1. The EACC

To begin with, section 4 of the Leadership and Integrity Act stipulates that EACC is the mandated body to ensure that the Act’s purposes are met and can solicit other state organs in the implementation of Chapter Six.[footnoteRef:136] The EACC Act prescribes that the functions of the Commission include developing and promoting the best standards in integrity and anti-corruption and developing a code of ethics.[footnoteRef:137] EACC also receive complaints on breach of code of ethics by public officers.[footnoteRef:138] Moreover, EACC recommends appropriate action to be taken against public officers alleged to have engaged in unethical conduct.[footnoteRef:139] EACC has strengthened Article 80(a) by the creation of forms, codes and guidelines encompassing gifts given to public officers[footnoteRef:140], declaration of conflict of interest[footnoteRef:141], application to open or control a bank account outside Kenya[footnoteRef:142] and the procedure of lodging complaints.[footnoteRef:143] [136:  Section 4, Leadership and Integrity Act (Act No. 19 of 2012).]  [137:  Section 11(a), Ethics and Anti-corruption Commission Act (Act No. 22 of 2011).]  [138:  Section 11(c), Ethics and Anti-corruption Commission Act (Act No. 22 of 2011).]  [139:  Section 11(d), Ethics and Anti-corruption Commission Act (Act No. 22 of 2011).]  [140:  Section 14, Leadership and Integrity Act (Act No. 19 of 2012).]  [141:  Section 16, Leadership and Integrity Act (Act No. 19 of 2012).]  [142:  Section 19, Leadership and Integrity Act (Act No. 19 of 2012).]  [143:  Section 42, Leadership and Integrity Act (Act No. 19 of 2012).] 

Among the big setbacks of the effectiveness of EACC’s mandate is the duplicity and inconsistency of laws between the EACC Act[footnoteRef:144], Public Officer Ethics Act[footnoteRef:145] and the Leadership and Integrity Act.[footnoteRef:146] It is recommended that they need to be harmonized to create one comprehensive legal framework on leadership and integrity.[footnoteRef:147] Another grave matter of contention involving the EACC is its lack of prosecutorial powers. Section 11 underlines that EACC investigates and recommends to the DPP the prosecution of acts of corruption, bribery or economic crimes or violation of codes of ethics.[footnoteRef:148] It is averred that there is a tug of war between EACC and DPP demonstrating that EACC lacks accountability in prosecutions, a significant mechanism for enforcement.[footnoteRef:149] Brian Mwaniki avers that prosecution is significant in the administration of justice so that parties are taken through the judicial process of investigation, prosecution, judgment and sentencing.[footnoteRef:150]  [144:  Ethics and Anti-corruption Commission Act (Act No. 22 of 2011).]  [145:  Public Officers Ethics Act (Cap 183 of 2003).]  [146:  Leadership and Integrity Act (Act No. 19 of 2012).]  [147:  Africa Centre for Open Governance (AfriCOG), Implementation of Chapter Six of the Constitution of Kenya 2010, 17.]  [148:  Section 11(d), Ethics and Anti-corruption Commission Act (Act No. 22 of 2011).]  [149:  Africa Centre for Open Governance (AfriCOG), Implementation of Chapter Six of the Constitution of Kenya 2010, 17.]  [150:  Mwaniki B, ‘Enhancing the fight against corruption in Kenya: Making the case for conferral of prosecutorial powers on the Ethics and Anti-Corruption Commission’ Published LLB Thesis, Strathmore University, Nairobi, 2017, 48. ] 

The EACC has met controversy over its leadership several times, calling into question the integrity of the Commission itself. In the Mumo Matemu case, the appellant challenged the high court’s decision that exercised its jurisdiction in adjudicating his suitability for the office of the chairperson of EACC. In the Trusted Society[footnoteRef:151] high court petition, the 1st respondent averred that the appellant failed to meet the constitutional threshold required for appointment as chairperson of EACC due to the appellant’s acts and omissions whilst he held numerous senior positions at the Agricultural Finance Corporation, rendering him unsuitable for the position of chairperson of EACC. The 1st respondent remarked that the contention was that Parliament had neglected its duty to discuss the appellant’s integrity. Nonetheless, the court of appeal found that the high court petition did not provide adequate particulars of the claims relating to the alleged violations and stressed that the high court misapplied the rationality test in adopting a standard of review antithetic to the doctrine of separation of powers.[footnoteRef:152] Mumo Matemu was therefore reinstated.  [151:  Trusted Society of Human Rights Alliance v Attorney General & 2 others (2012) eKLR.]  [152:  Mumo Matemu v Trusted Society of Human Rights Alliance & 5 others (2013) eKLR.] 

EACC’s integrity has been amplified by rampant reports of mismanagement, decadence and rot. Moreover, EACC’s “efforts” to fight corruption are poorly investigated and use sneaky investigatory methods.[footnoteRef:153] Also, there is a lack of political support to foster its mandate as for instance, in 2017, its recommendation to IEBC to bar 106 candidates was ignored.[footnoteRef:154] Wachira M attributes the aghast failings of EACC to the ‘state capture elites’ who undermine anti-corruption efforts by accumulating unchecked power, subverting the constitutional state and operating outside the realm of public accountability.[footnoteRef:155] [153:  Maina W, ‘State Capture: The Institutionalisation of Impunity in Kenya’, The Elephant Website, 30 August 2019 https://www.theelephant.info/features/2019/08/30/state-capture-the-institutionalisation-of-impunity-in-kenya/ on 16 November 2019.]  [154:  Maina W, ‘State Capture: The Institutionalisation of Impunity in Kenya’, The Elephant Website, 30 August 2019 https://www.theelephant.info/features/2019/08/30/state-capture-the-institutionalisation-of-impunity-in-kenya/ on 16 November 2019.]  [155:  Maina W, ‘Why Kenya Has Been Unable to Slay the Corruption Dragon’, The Elephant Website, 22 August 2019 https://www.theelephant.info/features/2019/08/22/state-capture-why-kenya-has-been-unable-to-slay-the-corruption-dragon/ on 16 November 2019.] 


[bookmark: _Toc38017133]3.6.2. The Vetting of Judges and Magistrates Act 

The Vetting of Judges and Magistrates Act establishes an independent board known as the Judges and Magistrates Board. Their functions entail vetting judges and magistrates in accordance with the provisions of the Constitution and the Act.[footnoteRef:156] Section 18 of the said Act prescribes that in considering a judge’s suitability, the board shall be guided by pending complaints received from EACC amongst other persons and bodies.[footnoteRef:157] Moreover, the board should take into account integrity to which the elements include: a demonstrable consistent history of honesty and high moral character in professional and personal life, respect for professional duties and ability to understand the need to maintain propriety and the appearance of propriety.[footnoteRef:158] This is an important provision considering the Judiciary’s role to check abuse of power by the other arms of government.[footnoteRef:159]  [156:  Section 6, Vetting of Judges and Magistrates Act (No. 2 of 2011).]  [157:  Section 18(1)(e)(ii), Vetting of Judges and Magistrates Act (No. 2 of 2011).]  [158:  Section 18(2)(c), Vetting of Judges and Magistrates Act (No. 2 of 2011).]  [159:  Lumumba PLO & Franceschi L, The Constitution of Kenya, 2010 An Introductory Commentary, 467. ] 


[bookmark: _Toc38017134]3.6.3. Upcoming Bills: Conflict of Interest and Lifestyle Audit

A. Conflict of Interest Bill

Two new bills have been introduced to remedy the defects of the current leadership and integrity laws. To begin with, a Conflict of Interest Bill has been proposed to address numerous instances in which State and public officers find themselves in the middle of conflict of interest, thus violating the dictates of Chapter Six.[footnoteRef:160] An example of conflict of interest is when Senators Kipchumba Murkomen and Mutula Kilonzo Jr represented the Governor of Nairobi, Mike Sonko following his arrest.[footnoteRef:161] On deeper examination of the Bill’s provisions, one is left dumbfounded. The Bill reiterates that the EACC shall carry out its mandate.[footnoteRef:162] In Part 3, it goes on to elaborate on the meaning of conflict of interest which looks eerily similar to the Leadership and Integrity Act’s mandate.[footnoteRef:163] Therefore, the bill offers nothing new that the current leadership and integrity laws do not contain. [160:  Churchill S, ‘Conflict of interest law will promote integrity’ Standard Media, 6 January 2020 https://www.standardmedia.co.ke/article/2001355426/conflict-of-interest-law-will-promote-integrity on 14 April 2020.]  [161:  Gaitho M, ‘For the conflict of interest law to work, President must lead the way’ Nation Media, 17 December 2019 https://www.nation.co.ke/oped/opinion/Uhuru-must-lead-way-for-the-conflict-of-interest-law-to-work/440808-5388410-a31vvt/index.html on 14 April 2020.]  [162:  Section 5, Conflict of Interest Bill (2019) https://www.statelaw.go.ke/conflict-of-interest-bill/ on 14 April 2020.]  [163:  Part 3, Conflict of Interest Bill (2019) https://www.statelaw.go.ke/conflict-of-interest-bill/ on 14 April 2020.] 


B. The Lifestyle Audit Bill


The Lifestyle Audit Bill, as sponsored by Nominated Senator Farhiya Ali Haji adds to the list of nugatory legislative making. The Bill seeks to remedy the restricted public access to wealth declaration forms as access is only guaranteed if it is in the public interest.[footnoteRef:164] The Bill proposes that wealth declaration forms be maintained through a public database overseen by the EACC.[footnoteRef:165] Furthermore, the Bill makes it an offence for someone to lie to investigating agencies in a lifestyle audit process.[footnoteRef:166] Nonetheless, it is key to note that the leadership and integrity laws have extensively exhausted on matters of transparency and honesty in administering one’s professional duties. To stress, corporate giants such as the late Bob Collymore, former CEO of Safaricom and Joshua Oigara, CEO of Kenya Commercial Bank declared their wealth in 2015, abiding by the current leadership and integrity laws.[footnoteRef:167] [164:  Editorial, ‘Enforce laws regarding declaration of wealth by public office holders’ Standard Media, 28 January 2020 https://www.standardmedia.co.ke/article/2001358183/enforce-laws-regarding-declaration-of-wealth-by-public-office-holders on 14 April 2020.]  [165:  Mugolla B, ‘Lifestyle Audit Bill will boost war against corruption’ Nation Media, 23 October 2019 https://www.nation.co.ke/oped/letters/Lifestyle-Audit-Bill-will-boost-war-against-corruption/440806-5322342-8x6mpm/index.html on 14 April 2020. ]  [166:  Section 9, Lifestyle Audit (No. 2 of 2019) http://www.parliament.go.ke/sites/default/files/2019-11/The%20Lifestyle%20Audit%20%28No.%202%29%20Bill%2C%202019.pdf on 14 April 2020.]  [167:  Editorial, ‘Enforce laws regarding declaration of wealth by public office holders’ Standard Media, 28 January 2020 https://www.standardmedia.co.ke/article/2001358183/enforce-laws-regarding-declaration-of-wealth-by-public-office-holders on 14 April 2020.] 


[bookmark: _Toc38017135]3.7. Conclusion

The preceding sections have demonstrated the reasons as to why the Leadership and Integrity Act has ineffective procedures and mechanisms. The sections have given a clear progression of the Act’s watered-down state as well as political factors that influenced this. Similarly, the court’s failed mandate in bolstering Article 80(a) has been demonstrated through various cases. Unfortunately, the EACC which is mandated to safeguard the leadership and integrity provisions has failed boldly. 




[bookmark: _Toc38017136]CHAPTER 4: UNITED KINGDOM’S (UK) INTEGRITY FRAMEWORK

[bookmark: _Toc38017137]4.1. Introduction

This chapter focuses on the case study of the development of the UK’s integrity framework. It traces UK’s historical development of integrity which underscores UK as a model of good. In fact, UK has been dubbed as 
‘open, consensual and free of corruption, with an active and informed citizen participation in political life.’[footnoteRef:168]  [168:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, 3.] 

[bookmark: _Hlk32821625]Following, a brief overview of its National Integrity System will be analyzed to highlight the weaknesses of its integrity mechanisms. It is an excellent case study choice because UK has been heralded as one of the few regions that uphold high integrity standards, and this would be invaluable for Kenya to draw lessons upon to amend its ineffective integrity laws. Furthermore, it is noted that UK’s political scandal involving the Board of Trade mirrors Kenya’s high-profile political scandals, as well as highlighting the realities of a multi-agency approach to integrity matters.

[bookmark: _Toc38017138]4.2. Historical analysis of UK’s Integrity System 

The United Kingdom was chosen as a case study because historically, it differs from Kenya in the efficiency of exercising standards of integrity. It has been regarded as an ideal civic culture that is: 
‘open, consensual and free of corruption, with an active and informed citizen participation in political life.’[footnoteRef:169]  [169:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, 3.] 

In the past, ethical standards were so high that isolated scandals such as the corruption in the Board of Trade were dealt with speedily and appropriately through the 1948 Lynskey Tribunal inquiry. The tribunal reaffirmed the integrity of the British Civil Service and the political morality of the members of Parliament.[footnoteRef:170] It focused on the intermediary between business-people and government such as Sidney Stanley who had been providing hospitality and gifts to a junior government minister and other public figures with the intention of corrupting them in some cases.[footnoteRef:171] The scandal led to the development of civil service reform following the 1968 Fulton Report which identified shortcomings in the civil service such as the shortage of skilled managers, and a lack of opportunities for specialists.[footnoteRef:172] Moreover, the scandal depicted the deepening focus on corruption in post-cold war, a changing world order and the weakening of the traditional propriety which had distinguished the British public service.[footnoteRef:173]  [170:  Doig A, ‘From Lynskey to Nolan: The Corruption of British Politics and Public Service?’ Journal of Law and Society, 1996, 40 https://www.jstor.org/stable/1410466 on 25 November 2019. ]  [171:  Doig A, ‘From Lynskey to Nolan: The Corruption of British Politics and Public Service?’ Journal of Law and Society, 1996, 40 https://www.jstor.org/stable/1410466 on 25 November 2019. ]  [172:  Chapman A.R., ‘The Fulton Report: A summary’ Public Administration: An International Quarterly, 1968 - https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1467-9299.1968.tb01381.x on 30 November 2019.]  [173:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, 3-4.] 

[bookmark: _Hlk32821725]Following the high-profile scandal, the Nolan Committee, established in 1994, examined apprehensions about standards of conduct for public officers.[footnoteRef:174] It employed a values-based approach to public integrity through the seven principles of public life which included: selflessness, integrity, objectivity, accountability, openness, honesty and leadership.[footnoteRef:175] These principles apply to all aspects of public life and are the central guiding framework for all public sector activities. However, the principles were not accompanied by relevant constitutional reforms and masqueraded as piecemeal, reactive legislation. Moreover, there was little consideration as to how they related to the landscape of ‘watchdoggery’.[footnoteRef:176] [174:  Commission for Standards in Public Life, ‘Nolan Principles’ http://www.standardsinpubliclifecommission.ky/nolan-principles on 30 November 2019.]  [175:  Leading Governance, ‘The Nolan Principles – 20 years on…’ https://www.leadinggovernance.com/blog/nolan-principles-20-years on 30 November 2019.]  [176:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, 5-6.] 

Next, the Constitutional Reform and Governance Act of 2010 put the Civil Service in a statutory footing underlining the civil service core values of integrity, honesty, objectivity and impartiality.[footnoteRef:177] The Act developed UK’s approach to integrity management, but it had at least fifteen different bodies at national level that were ethical watchdogs in the UK.[footnoteRef:178] In fact, the regulatory landscape is described as  [177:  Chapter 25, Constitutional Reform and Governance Act 2010, United Kingdom http://www.legislation.gov.uk/ukpga/2010/25/pdfs/ukpga_20100025_en.pdf on 30 November 2019.]  [178:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, 2.] 

“a patchwork quilt”; “a multi-piece jigsaw”; and “a game of chess”.[footnoteRef:179]  [179:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, 2.] 

This muddled structure can be attributed to the tension between values-based and compliance-based approaches to integrity: a values-based approach creates an ethical climate through codes of conduct, and administers moral awareness training to employees, contrastingly, a compliance-based approach adheres to formalized procedures that involve systems to monitor and detect violations, and give special actors such as the Ombudsman, powers to investigate allegations.[footnoteRef:180] It has been averred that old fashioned public service values that are values-based are not as effective as compliance-based measures such as external monitoring and legal sanctions.[footnoteRef:181] [180:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, 3. ]  [181:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, 13. ] 


[bookmark: _Toc38017139]4.3. The National Integrity System (NIS) in the United Kingdom

The National Integrity System (NIS) has been developed by the global anti-corruption NGO, Transparency International to focus on the existence and functioning of anti-corruption and good governance institutions and rules.[footnoteRef:182] It assesses how effective the integrity values in a society are demonstrated by its governance, political systems, economic development, and institutional design among other factors.[footnoteRef:183] The NIS dates back to the mid-1990s and adopts a holistic approach to reforms that outweigh the benefits of a single new anti-corruption law or agency.[footnoteRef:184] NIS encompasses sector by sector analysis on strengths, weaknesses and interactions; these are captured in the graphic metaphor of the Greek temple below:[footnoteRef:185]  [182:  Transparency International, ‘National Integrity System Assessments’ https://www.transparency.org/whatwedo/nis on 30 November 2019.]  [183:  Brown J.A. and Heinrich F, ‘National Integrity Systems – An evolving approach to anti-corruption policy evaluation’ Crime Law Soc Change, 2017, 284 - https://link.springer.com/content/pdf/10.1007%2Fs10611-017-9707-1.pdf on 25 November 2019. ]  [184:  Brown J.A. and Heinrich F, ‘National Integrity Systems – An evolving approach to anti-corruption policy evaluation’, 285.]  [185:  Brown J.A. and Heinrich F, ‘National Integrity Systems – An evolving approach to anti-corruption policy evaluation’, 285.] 

[image: ]
The pillars, the institutions or actors are evaluated using the indicators that focus on their formal framework and actual practice through a contextualized account of social, political, economic and cultural foundations in the anti-corruption system.[footnoteRef:186] The NIS emphasizes that all pillars must function well for the entire integrity system to be efficient.[footnoteRef:187] [186:  Brown J.A. and Heinrich F, ‘National Integrity Systems – An evolving approach to anti-corruption policy evaluation’, 287.]  [187:  Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 2-3.] 

Nonetheless, the NIS falls short in including factors that may be prevalent in the context of a developing country, where the integrity system evaluation is beneficial when it recognizes specific cultural challenges and national legacies, as well as the role of societal and institutional values.[footnoteRef:188] Moreover, the NIS also falls short in realizing that anti-corruption institutions may be set up to compromise integrity values by subverting power for imperceptible political purposes.[footnoteRef:189]  [188:  Brown J.A. and Heinrich F, ‘National Integrity Systems – An evolving approach to anti-corruption policy evaluation’, 288-289.]  [189:  Brown J.A. and Heinrich F, ‘National Integrity Systems – An evolving approach to anti-corruption policy evaluation’, 289. ] 

[bookmark: _Toc38017140]4.4. The United Kingdom’s NIS in key sectors


[bookmark: _Toc38017141]4.4.1. Political Institutions in the UK

The UK is an electoral democracy with members of parliament in the House of Commons. The Executive makes up the largest party leading with a majority when making legislation. Opposition parties hold the government to account, as well as the press. Additionally, the House of Lords or various select committees, can scrutinize and delay legislation.[footnoteRef:190]  [190:  Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 3.] 


[bookmark: _Toc38017142]4.4.2. Prosecuting Corruption

Corruption cases are charged and prosecuted under other offences.[footnoteRef:191] There are different offences that include elements of corruption such as the common law offence of misconduct in public office.[footnoteRef:192] The 2006 Fraud Act is mostly used to prosecute potential corruption cases.[footnoteRef:193]  [191:   Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 14-15.]  [192:   Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 14-15.]  [193:  Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 14-15.] 

Misconduct in public office is fulfilled when a public officer neglects to perform his duty to a level that is an abuse of the public’s trust without a reasonable justification. The maximum sentence is life imprisonment and one must be shown to be a public officer. Examples that have constituted the offence are willful excesses of official authority, ‘malicious’ exercises of official authority, willful neglect of a public duty, intentional infliction of bodily harm, imprisonment, or other injury upon a person, and frauds and deceits. Dishonesty or corrupt behavior are not essential elements for the offence but where the holder of public office is alleged to have made improper claims for public funds in criminal circumstances, the defendant is dishonest and satisfies the offence.[footnoteRef:194] [194:  The Crown Prosecution Service, ‘Misconduct in Public Office’ 16 July 2018 https://www.cps.gov.uk/legal-guidance/misconduct-public-office on 24 November 2019.] 

[bookmark: _Toc38017143]4.4.3. NIS Pillars: Legislature, Executive and Judiciary 

[bookmark: _Hlk32821926]The pillars of the Legislature, Executive and Judiciary will be considered briefly. Firstly, the concerns about the UK legislature originate from the lack of authority from integrity mechanisms such as the Committee on Standards and Privileges. Secondly, the legislature does not respond to public concerns on issues of standards or conduct perceived by the public as corrupt.[footnoteRef:195] Therefore, the Legislature scores poorly in combating corruption despite the propensity of integrity and accountability mechanisms which have not worked well in practice. Notably, there has been a myriad of scandals such as the 2009 MPs’ expenses scandals, as well as charges of nepotism in parliament, and continuing worries over lobbying. These have pointed to a concern as to the ethical culture of Parliament which the integrity and accountability mechanisms have fallen short to resolve.[footnoteRef:196] The lack of adherence to integrity and accountability mechanisms demonstrates the ineffectiveness of self-regulation as well as the disparity between law and practice.[footnoteRef:197]  [195:  Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 33.]  [196:  Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 6.]  [197:  Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 8.] 

In the Executive, despite the Cabinet Office 2010 Ministerial Code of Conduct, it has done little to modify the behavior of Ministers as seen from the revolving door appointments and lobbying.[footnoteRef:198] In the Judiciary, their integrity standards are outlined in the Guide to Judicial Conduct[footnoteRef:199] that enshrine the principles of independence, impartiality, integrity, propriety, competence and diligence.[footnoteRef:200] The new 2010 Bribery Act has updated UK’s law on bribery from several pieces of legislation and modernized the old and outdated corruption legislation in the UK.[footnoteRef:201] [198:  Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 42.]  [199:  Courts and Tribunal Judiciary, Guide to Judicial Conduct, March 2018 https://www.judiciary.uk/wp-content/uploads/2016/07/judicial-conduct-v2018-final-2.pdf on 30 November 2019. ]  [200:  Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 49.]  [201:  Transparency International, National Integrity Systems Assessment United Kingdom Corruption in the UK: Part 3, 50-51.] 



[bookmark: _Toc38017144]4.5. Lessons for Kenya from the UK Integrity System 

The Leadership and Integrity Act has embodied both the values-based approach, and compliance-based approach, the former entailing creating ethical climates and the latter signifying formalized procedures to monitor violations.[footnoteRef:202]  For the values-based approach, there are provisions such as responsibility and duties[footnoteRef:203] that avers that state officers must take personal responsibility for ‘reasonably foreseeable consequences’, while the provision of moral and ethical requirements[footnoteRef:204] entails a state officer not misusing public resources or not falsifying records. The compliance-based approach is demonstrated in Part 4 that covers enforcement where misconduct subjects a state officer to disciplinary proceedings[footnoteRef:205], or complaints may be lodged against state officers.[footnoteRef:206] [202:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, 13.]  [203:  Section 9, Leadership and Integrity Act (Act No. 19 of 2012).]  [204:  Section 13, Leadership and Integrity Act (Act No. 19 of 2012).]  [205:  Section 41, Leadership and Integrity Act (Act No. 19 of 2012).]  [206:  Section 42, Leadership and Integrity Act (Act No. 19 of 2012).] 

Considering that no National Integrity System has been conducted in Kenya, it is important to consider the synergy of NIS Pillars, that is sectors working together in combating corruption, as will be illustrated. To begin with, President Uhuru Kenyatta in November 2015 issued a Presidential directive to create a Multi-Agency Team to instigate the war against corruption simultaneously.[footnoteRef:207] The agencies would cooperate in this manner: the DCI and EACC would conduct investigations, the police would arrest the culprits, KRA would interrogate the culprits’ taxes and revenue as well as freeze their assets.[footnoteRef:208] However, the Team lacks legal anchorage in law and culprits challenge their operations.[footnoteRef:209] Moreover, the Team has called for a provision in the law where public officers relinquish their positions so as to pave way for investigations without interference.[footnoteRef:210]  Notably, this was addressed by Justice Mumbi Ngugi where she issued a ruling that for the duration of a trial, governors must vacate their offices.[footnoteRef:211] Her ruling addressed the discrepancy in the Anti-corruption and Economic Crimes Act that contravened the leadership and integrity law.[footnoteRef:212]  [207:  Nyaga C, ‘Enhancing Synergies: The Multi-Agency Experience in Fighting Corruption in Kenya’ 20th UNAFEI UNCAC Training Programme Participants’ Papers, 110 - https://www.unafei.or.jp/publications/pdf/RS_No104/No104_21_IP_Kenya.pdf on 1 December 2019.]  [208:  Nyaga C, ‘Enhancing Synergies: The Multi-Agency Experience in Fighting Corruption in Kenya’, 112 - https://www.unafei.or.jp/publications/pdf/RS_No104/No104_21_IP_Kenya.pdf on 1 December 2019.]  [209:  Nyaga C, ‘Enhancing Synergies: The Multi-Agency Experience in Fighting Corruption in Kenya’, 116 - https://www.unafei.or.jp/publications/pdf/RS_No104/No104_21_IP_Kenya.pdf on 1 December 2019.]  [210:  Ayega D, ‘Multi-agency anti-graft team urges stricter laws, denies bias’ Capital News, 13 March 2019 https://www.capitalfm.co.ke/news/2019/03/multi-agency-anti-graft-team-urges-stricter-laws-denies-bias/ on 1 December 2019. ]  [211:  Menya W, ‘Ruling on governors charged with economic crimes portends bad times’ Nation Media, 28 July 2019 https://www.nation.co.ke/news/Justice-Ngugi-ruling-portends-bad-times-for--corrupt--governors/1056-5213076-8kg27hz/index.html on 1 December 2019.]  [212:  Justice Mumbi Ngugi has stressed that allowing public officers back into their offices furthers impunity. Therefore, Section 62(6) of the Anti-corruption and Economic Crimes Act that states that public officers for whom procedure of removal has been provided for are not party to a suspension, contravenes the public interest. See Kiplagat S, ‘How Judge Mumbi Ngugi’s ruling seeks to fight impunity’ Nation Media, 30 July 2019 https://www.nation.co.ke/news/Why-Waititu-must-keep-away-from-office/1056-5216438-2f5f9xz/index.html on 1 December 2019. ] 


[bookmark: _Toc38017145]4.6. Conclusion

The case study of UK’s integrity system leads this research to draw important lessons about the cohesiveness of a country’s national integrity system. Notably, UK’s strong historical development of integrity is an aspiration for Kenya. Kenya must adopt a robust political will when prosecuting those who contravene Chapter Six. Finally, Kenya must evaluate its multi-sector approach to integrity which has been undermined by the culture of impunity. 








[bookmark: _Toc38017146]CHAPTER 5: FINDINGS, RECOMMENDATIONS AND CONCLUSIONS

[bookmark: _Toc38017147]5.1. Summary

The previous chapters interrogated the effects of the watered-down Leadership and Integrity Act (hereinafter ‘the Act’) and the extent of its erosion to Article 80(a) of the Constitution of Kenya. Regarding the effectiveness of the Act, the effectiveness test was used as a tool to determine the relationship between the purpose and the effects of legislation.[footnoteRef:213] A case study of UK’s integrity framework looked at the historical development of its integrity system which was shown to differ greatly with Kenya’s historical development of integrity.[footnoteRef:214] [213:  Mousmouti M, ‘The “effectiveness test” as a tool for law reform’IALS Student Law Review, 2014, 4 https://sas-space.sas.ac.uk/5752/1/2116-3099-1-SM.pdf on 18 November 2019. ]  [214:  Heywood M.P, ‘Integrity Management and the Public Service Ethos in the UK: patchwork quilt or threadbare blanket?’, Integrity Management and Collaborative Governance, 16-18 September 2010, 3.] 


[bookmark: _Toc38017148]5.2. Findings

The Kenyan Sovereign has not demonstrated the political will to amend the Leadership and Integrity Act. Mr. Nowrojee avers that it is vague and lacks a central authority to enforce or monitor enforcement.[footnoteRef:215] Moreover, the effects of the grave omissions are unfavorable today. For instance, the removal of the publicly accessible declaration by candidates for public office of their assets and liabilities, has resulted in the call for a proposed law, the Lifestyle Audit Bill, 2019 to make self-declared wealth declaration forms easily available to the public.[footnoteRef:216] Additionally, EACC has stressed that there is a lacuna in the law as there is no clear distinction between a state officer and a public officer as well as the distinction between full-time officers and part-time officers, leading to impunity and ‘moonlighting’.[footnoteRef:217]  [215:  Commission for the Implementation of the Constitution v Parliament of Kenya & 5 others (2013) eKLR.]  [216:  Munda C, ‘Wealth of State officers to be made public: Bill’ Daily Nation, 9 October 2019 https://www.nation.co.ke/business/Wealth-of-State-officers-to-be-made-public--Bill/996-5304866-3mgp6a/index.html on 8 November 2019. ]  [217:  EACC, ‘Restriction of Gainful Employment for State and Public Officers’ EACC Website-http://www.eacc.go.ke/restriction-of-gainful-employment-for-state-and-public-officers/ on 8 November 2019. ] 

In conclusion, the contradictory cases illustrate the dissonance as to the ‘right’ constitutional threshold to uphold. Dominantly, courts are grappling with the question of the Bill of Rights vis-à-vis the Unresolved Questions test. As stressed by Article 19(1) of the Kenyan Constitution, the Bill of Rights is an integral part of Kenya’s democratic state and is the framework for social, economic and cultural policies.[footnoteRef:218] Likewise, Kenyans were adamant that there should be a unified code of conduct established in the new constitution, and that those who hold the highest offices should not be marred by a conflict of interest or have previous convictions.[footnoteRef:219] Nonetheless, this contradiction will continue to be amplified as long as there is no consistent threshold on leadership and integrity.  [218:  Article 19(1), Constitution of Kenya (2010).]  [219:  Constitution of Kenya Review Commission (CKRC), The Final Report of the Constitution of Kenya Review Commission Final Draft, 10 February 2005, 219.] 


[bookmark: _Toc38017149]5.3. Recommendations

The first call to strengthen Article 80(a) would be to amend the procedures and mechanisms in the Leadership and Integrity Act and incorporate the deleted provisions that the CIC case proposed. These are the issuance of a certificate of compliance to all persons seeking election or selection as state officers. EACC would then request information on past records from relevant public bodies, such as tax authorities as well as members of the public. The evaluation of the information received would determine whether a certificate of compliance would be issued. This was questionable as the Constitution required Parliament under Article 80 to establish mechanisms to facilitate the election or selection of leaders based on suitability, personal integrity and competence. Moreover, the Cabinet also removed the proposal requiring a publicly accessible declaration by candidates for public office of their assets and liabilities substituting this for a self-declaration form.[footnoteRef:220]  [220:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 14.] 

Importantly, CIC noted that the Cabinet introduced amendments that allowed state officers to engage in other gainful employment while in office contrary to the Constitution that stipulated that a full-time state officer shall not participate in other gainful employment.[footnoteRef:221] This was significant as a state officer only needed to set up a company through which to carry out other employment to take advantage of the lacuna, and effectively satisfy a conflict of interest provision.[footnoteRef:222] [221:  Article 77, Constitution of Kenya (2010).]  [222:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 15.] 

Furthermore, to end the near decade inconsistent court interpretations of Chapter Six, procedures need to be clarified as to how to make complaints so as to avoid frivolous litigious claims that reflect the weaknesses in the complaints-receiving mechanisms of the mandated bodies.[footnoteRef:223] This conundrum has been further emphasized by Justice Mumbi Ngugi who averred in the case of Benson Riitho that there was no statutory procedure or mechanism to determine the suitability of a person for appointment to public office.[footnoteRef:224] Nonetheless, the inconsistency of the courts also points to the fact that courts ought to conduct an internal review of their position on Chapter Six because they have played an unsatisfactory role in enforcement and aided in furthering impunity.[footnoteRef:225]  [223:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 35.]  [224:  Benson Riitho Mureithi v J. W. Wakhungu & 2 others (2014) eKLR.]  [225:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 36.] 

Notably, the most significant fact that has led to the erosion of Article 80(a) is Parliament itself. For instance, the Mumo Matemu case indicates that parliamentary procedures are weak when enforcing integrity requirements when approving persons proposed for public appointments.[footnoteRef:226] Juliet Okoth proposes that Parliament should be more open to the media and civil society to ensure effective parliamentary oversight on executive actions. This will ensure that weaknesses are identified, and pressure is put on the government to implement recommendations.[footnoteRef:227]  [226:  Africa Centre for Open Governance (AfriCOG), Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values, 14 October 2015, 36.]  [227:  Okoth J, ‘The Leadership and Integrity Chapter of the Constitution of Kenya: The Elusive Threshold,’ 296.] 

Additionally, the multi-agency approach between Parliament, the Civil Society and the Media is important because the civil society is embodied within ‘The people’ in the 2010 Constitution and it should make the voice of the people heard by ensuring a system of checks and balances is safeguarded. Moreover, the Media plays an important role in shaping a healthy democracy as it makes the public aware of social, political and economic activities happening within the state and outside. This can only be safeguarded by coverage of exploitative malpractices of leaders to provide bases for prosecuting or taking stringent actions against them such as through public censorship.[footnoteRef:228]  [228:  Okoth J, ‘The Leadership and Integrity Chapter of the Constitution of Kenya: The Elusive Threshold,’ 297-298. ] 


[bookmark: _Toc38017150]5.4. Conclusion

The hypotheses have been achieved. The first hypothesis averred that the watered-down Leadership and Integrity Act is a factor of the conflicting court interpretations on the standard of integrity. This has been clearly demonstrated in the findings by the case of Benson Riitho that stated that there was no statutory procedure or mechanism to determine the suitability of a person for appointment to public office.[footnoteRef:229] This contrasted with the case of Michael Wachira where the court stressed the need for the petitioner to have invoked the procedures and mechanisms set out in the Leadership and Integrity Act.[footnoteRef:230] Therefore, this calls into question what procedures and mechanisms are to be followed and which are to be ignored. Moreover, the second hypothesis on related laws adversely affected by the watered-down leadership and integrity law was demonstrated by presenting the institutional weaknesses of the EACC that has been characterized by mismanagement, decadence and rot. Lastly, the third hypothesis on the recommendations of CIC as the ideal procedures and mechanisms has been demonstrated by tracing the weaknesses of the enforcement mechanisms in the present leadership and integrity law. [229:  Benson Riitho Mureithi v J. W. Wakhungu & 2 others (2014) eKLR.]  [230:  Michael Wachira Nderitu & 3 Others v Mary Wambui Munene Aka Mary Wambui & 4 Others (2013) eKLR.] 

The statement of the problem was sufficiently addressed through the demonstration of misleaders who use their use their history of suffering as a basis for ‘divine historical claim to power’.[footnoteRef:231] The objectives of the study were adequately addressed. The main objective was to examine effects of the watered-down Leadership and Integrity Act and the extent of its erosion of Article 80(a). This was covered through the three specific objectives. The first specific objective was to find out what factors led to the erosion of Article 80(a). This was addressed by tracing the historical development of the leadership and integrity law to the CIC[footnoteRef:232] case and Cabinet’s changes, as well as Parliament’s controversial approval. The second objective was to find out what court cases have been influenced by the erosion of Article 80(a). The case analysis was done through pitting the Bill of Rights and the Unresolved Questions test against each other as well as considering other factors. The last objective was to find out how related laws have been applied and interpreted to strengthen Article 80(a). This was done by specifically interrogating EACC as the anti-corruption institution mandated to give effect to the Leadership and Integrity Act. A case study was then done of the UK’s integrity framework to interrogate its integrity mechanisms as well as what Kenya can borrow to strengthen Article 80(a).  [231:  Lumumba PLO, ‘The Leaders Kenyans Deserve’ in Kwaka J, Okombo O, Muluka B and Sungura-Nyabuto B, Challenging the Rulers A Leadership Model for Good Governance, East African Educational Publishers Ltd, Nairobi, 2011, 42.]  [232:  Commission for the Implementation of the Constitution v Parliament of Kenya & 5 others (2013) eKLR.] 
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