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ABSTRACT

This research investigates the disconnect betwastomary and statutory law systems in
legal frameworks for water governance and whetherittegration of these systems would
result in positive outcomes for sustainable devalept. A novel approach to the
investigation is adopted, which seeks the roohefgroblem in the conceptual and theoretical
framework within which water law is developed. Byposing a broader normative base, this
research seeks to contribute to the search for owrgrehensive solutions to the problem of
recognition of customary law systems. Given the tredity of water to sustainable
development, this research has significant impbecat not only on the development of water
governance frameworks and the design of the prppaghts regimes in these frameworks
but also on the capacity of the legal systems eae sustainable development.

An analysis of 1% century common law jurisprudence identifies thgaletheories and
concepts that form the basis of contemporary ldgaheworks for water governance in
common law jurisdictions. Consequently, this thesisestigates the legal positivism
developed in the period and its notion of law amdtemary law as well as the property
theory and its conception of property rights regniehe effect of these theories and concepts
on the integration of customary and statutory |ggtesms in water governance frameworks is
explored.

Based on existing literature, the nature and featuof customary law systems are
investigated and used to determine if a customamydystem for water governance exists in
the case of the Marakwet. This thesis proposesalytical framework for investigating the
normative aspect of customary law systems and ifgierg principles indicating the
likelihood of positive outcomes of sustainable depment. This framework is applied to
Marakwet's customary water governance system. Tladysis of Marakwet's system in the
context of Kenya’s water law confirms the limitg bg legal positivism and property theory
on the capacity of the law to accommodate custor@avysystems for water governance.

An exploration of the human right to water and tight of indigenous peoples’ to self-
governance using customary law systems, demonstthée potential of using the human
rights-based approach to integrate customary lasterys of governing water into the
statutory framework. The research also propose&xpéoration of classical legal theory as
an alternative theoretical framework for transcagdhe limits set by legal positivism.
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|  CHAPTER1INTRODUCTION

A Background

Fresh water is fundamental for life and for liveldds and thus the management of water
resources is an essential issue in society. Diifgparadigms of water resource governance
have emerged and evolved in the course of timdeataig prevalent societal values and

policy goals.

Sustainable development, though a contested texpmesentsthe predominant paradigm of
governance. This was confirmed in the Rio+20 Uniiations Conference on Sustainable
Development (June 2012), where Heads of State aveér@ment, high level representatives
as well civil society articulated the overall pgligoal for society in terms of sustainable
development. The outcome of the Conference was a common déidareenewing global
commitment to the promotion of an economically,ialhe and environmentally sustainable
future for the planet and for present and futuneegations. The Declaration resulting from
the Conference, referred to as ‘The Future We Waigb recognises that water is at the core
of sustainable development given its linkage to gieypal challenges, and thus reiterates the

importance of integrating water in sustainable tgvaent®

Despite the adoption of sustainable developmerd gslicy goal, many governments and

communities are still grappling with the challerajéhow to meet the water resource needs of
a growing population while sustaining ecologicaiwb so as to ensure sustainability for

present and future generatidigater governance is a challenging task given tmeptexity

of the hydrological cycle and the multiplicity airder-connection of users and uses of water
resources. Sustainable development requires tregratton and coordination of these

multiple factors. Legal systems, which are the dem@ssemblage of norms, practices and
institutions used to order society, are an impdrtaachanism for achieving the required

coordination.

'Rio+20 United Nations Conference on Sustainableel@ment, The Future We WantAgenda item 10,
A/CONF.216/L.1(Re-issued on 22 June, 2012).

2lbid 1.
3lbid 119.

“United Nations Environment Programni¥he Greening of Water Law: Managing Freshwater Reses for
People and the EnvironmefWNON, 2010) ix.



In modern society, legal systems for water resogaeernance are conceived primarily in
the context of statutory law, which is law enacted state organs. However, in many
countries, across all the continents, certain aspet water resource development and
management, particularly at the local level, areegoed by informal norms, practices and
institutions developed by the resource users. im ttiesis, the term ‘customary’ is used to
refer to these informal or non-statutory norms arstitutions. The importance of customary
systems for water resource governance is partiguasident in Sub-Saharan Africa where
land and water resources are regulated by plurahative systems including statutory law,
customary laws of different ethnic groups and imeccases Islamic law. In spite of this,
water reform in most of these countries has focysedarily on the statutory legal systems,

with little attention given to customary law sys&em

The failure to accommodate or integrate customawy bkystems adversely affectsthe
attainment of sustainable development. As recodgniisethe Declaration — ‘The Future We
Want', the need for the active involvement and niragfal participation of all stakeholders
including inter alia, indigenous peoples, women dochl communities, at all levels of
decision-making, planning and implementation ofigges and programmes is crucial for
sustainable developmehMany indigenous peoples and local communities aistomary
law systems to govern their natural resources. dtive involvement and meaningful
participation of such indigenous peoples and lecahmunities thus implies the integration
of their customary law systems, including thosewater governance,with the statutory legal

frameworks.

In the last two decades, water sector reforms istroountries have sought to incorporate
into their legal systems, institutional arrangersdhtt facilitate the participation of users at
the various levels of water resource governanaam fpolicy formulation right through

implementation and enforcement. Statutory legatesys have sought to create through
legislative enactments the normative and instingidrameworks for such community based
management of water resources. However, in manyitdes a strong presence of pre-
existing water user organisations precedes thesmitety creations. This is particularly

evident in the case of irrigation, where in manymoies around the world, there exists a

SRio+20 United Nations Conference on Sustainableeldpment, The Future We WantAgenda iterm 10,
A/CONF.216/L.1(Re-issued on 22 June, 2012), 43.



long tradition of user managed systems of irrigatio These pre-existing user organisations
often have their origin in non-statutory normatsgstems and corresponding institutional
frameworks developed by the usér; most cases, a property regime established ey th
users governs their relation with the water ressumad with each oth&Fhese locally

established water user organisations, which aindisshed from the legally created ones,
are organic institutions developed though a bottgpmdemocratic process. In many cases,

they continue to play an important role in the ngemaent of local water resources.

In some countries, particularly those with a coddnhistory, pre-existing water user
arrangements predate colonial rule and the legsteBys established by the post-colonial
state. As a result of this, modern legal systemd te refer to these pre-existing normative
systems and institutions used to govern water ressuas ‘traditional’ or ‘customary’
implying a connotation of antiquity or long usagée link of customary with antiqguated and
traditional has also led to the association of austry law for water resource governance
with developing countries. In the case of developedntries, the term customary in this
context is reserved for the vestiges of customamn$ of governance still present in the legal
systems due to the existence of an indigenous itjrmopulation. The need to recognise the
water rights of indigenous peoples in the statutlmyal systems developed for water
governance is nevertheless acknowledged as edsfamtiansuring sustainability of water
resources which tend to be shared across indigemodision-indigenous populatiotfsAs
discussed in later sections of these thesis, suchian of ‘customary’ is limiting as it fails to
consider the reality of these non-statutory fornisgovernance which are in most cases
dynamic and constantly adaptihg.

®Salman M A SalmariThe Legal Framework for Water Users' AssociatiorCémparative Studyorld Bank
Technical Paper No. 360 (The World Bank, 1997).

'Stephen Hodgson, 'Creating Legal Space for Water @sganizations: Transparency, Governance and the
Law ' (2009) (100J-AO Legislative Study

8 Ostrom and others refer to these systems as conpmoperty systems. See, eg, Shiu Y Tang and Elinor
Ostrom,The Governance and Management of Irrigation Systémdnstitutional Perspective)DI Irrigation
Management Network Paper (Overseas Developmeiituitest1993).

Stephen Hodgson, 'Creating Legal Space for Water @sganizations: Transparency, Governance and the
Law ' (2009) (100FAO Legislative Study

“Melanie Durette, 'A Comparative Approach to Indiges Legal Rights to Freshwater: Key Lessons for
Australia from the United States, Canada and Newalafel' (2010) 27Environmental and Planning Law
Journal 296.

“Donna Craig and Elizabeth Gachenga, 'The Recognifolndigenous Customary Law in Water Resource
Management' (2010) 20ater Law278.



The resilience of these customary governance regoh&ater resources have led water law
practitioners and researchers to concede that ¢bagtitute a factor to be reckoned with
when preparing ‘modern’ legislation for water resmugovernanc¥ Further, research on
these systems has shown that in some cases tldienee is the result of an inherent
adaptive capacity which makes the systems moreaisatle than state developed
systems3t has also been argued that customary law hastentil to contribute to the
achievement of sustainable development in so fat fasters the societal values and goals
associated with sustainable developnfé@iven that these customary governance forms are
self-developed, they arguably represent a more detio process of development of law
and thus are more likely to be successful at attgisustainable developmefit.

Despite the growing appreciation for the potentie of customary norms and institutions in
the governance of water resources for sustainadtelopment, most modern legal systems
are primarily statute based and state-cenfrigurther, these systems are premised on the
market paradigm that perceives legal normative esyst and institutions on the two-
dimensional plane of either state-owned and gowkeroe privately owned and market
regulated’ As a consequence, there is little room for recigmiof customary normative
systems and institutions which as noted, are oflfrdeveloped and based on common
property regimes or other property systems thahataecessarily centred on markets.

1. The Research Problem

On the basis of the foregoing, it may be surmised the paradigm in which modern legal
systems are conceived does not adequately recogmssemary systems for water resource

governance. Nevertheless, as noted above, thatliteron customary water governance and

12 5ee, eg, Eastern and Central Africa Programm@doicultural Policy Analysis, 'Accommodating Custarg
Water Management Arrangements to Consolidate Pgfectised Water Reform: A Policy Brief' (ECAPAPA,
2007) <http://hdl.handle.net/10625/42486>.

Elinor Ostrom and Roy Gardner, 'Coping with Asymriest in the Commons: Self-Governing Irrigation
Systems Can Work' (1993) 7(#he Journal of Economic Perspecti@s

“peter @rebech et al (edd)he Role of Customary Law in Sustainable Developrf@ambridge University
Press, 2005).

®peter @rebech, 'Customary Law and Sustainable Deweint' (Paper presented at the Workshop in Patlitic
Theory and Policy Analysis, Bloomington, Indiandgylérch 2006).

16 See, eg, Hodgson in Stephen Hodgson and BAd@lern Water Rights: Theory and Practig@AO, 2006)

" see Jules L Colemamisks and Wrong¢Cambridge University Press, 1992);Yochai BenklBrpperty,
Commons, and the First Amendment: Towards a Corarian Infrastructure' (2001yVhite Paper for the First
Amendment Program, Brennan Center for Justice at UNYSchool of Law, March
200Xhttp://www.benkler.org/WhitePaper.pdf>.



common property regimes,indicates that these sygstontinue to exist and that in some
instances, they are more suitable in achievingagusble development of water resources.

This thesis thus deduces a hypothesis on the bftfie above observations.

This thesis thus puts forward the hypothesis thetet is a disconnect between statutory and
customary law systems for the governance of wasources and that therefore, the redress
of this disconnect would contribute to sustainablvelopment of water resources in
jurisdictions where customary law systems contiboieoperate. This hypothesis will be
explored using a case study of the Marakwet comitywinose customary based irrigation

system is the oldest in Kenya.
2. Objectives of the Research

The primary objective of this thesis is to explarth the help of theoretical and analytical
frameworks as well as the case study, the hypathieat there is a disconnect between statute
and customary law in modern legal systems for wgtefernance and that customary law
systems can contribute to sustainable developmgratrt from confirming or disproving the
hypothesis, the exploratory approach taken in tiesis will provide the opportunity to use
the data generated from the case study to clarifpadify the theories. If the hypothesis is
confirmed, the thesis will also use the resultshef investigation to propose legal strategies
for developing water resource governance systemasfaster sustainable development by

drawing on both statutory and customary law, wahtipular application to Kenya.

The above objectives will be pursued using theofwlhg set of formulated research

questions:

1. What are the legal theories and concepts formiagotisis of statutory legal systems
for management of water resources?

2. What legal theories and concepts underlie the peavanotions of law, custom,
customary law and property in modern legal framéwdior water governance in
common law jurisdictions?

3. What effects do these legal theories and concepts bn the capacity of the statutory
legal systems to recognize customary law in theagament of water resources?

4. Does customary law continue to exist in the contéxtater resource management in
rural Kenya and if so how effective is it in the mgement of contemporary systems

of water resource management?



5. What principles of sustainability does the Marakwastomary law system for the
management of water resources demonstrate?
6. What are the possibilities of recognition of Maraiis customary Law in the Kenyan

statutory legal system for the management of watssurces?

B. Significance and Scope
The themes of sustainable development, customary riecognition of customary law and
water resource governance have been the subjeopaius research from various disciplines
including law, ecology, environmental science antheopology. However, most research in
the area has studied the themes independently,onltha small percentage of the literature
addressing the subjects as a unit whole and icahéext of a legal research problem as this
this seeks to do. A review of some of the researcith has adopted a similar approach as
that taken in this thesis demonstrates a gap whishhesis seeks to fill.
Kwa, whose work reviews the literature on sustdmalevelopment since its popularization
by the Brundtland Commissidfi,argues that the concept has strong roots in ivadit
systems of governance as demonstrated by a cadg etu the ‘traditional’ notion of
sustainable development in Papua New Guifi&ais work provides interesting parallels to
the present research given the approach adoptechvitwolves connecting the notion of
sustainable development to customary notions ofegwance. Kwa’'s work adopts as an
analytical framework the constituent principlessabtainable development as expounded in
the context of international law. While the frameives enriched with an additional principle
observable from an analysis of the traditional ewtof sustainable development, it is
primarily developed in the context of internatioravironmental law. The case study thus
constitutes the application of the analytical framek developed in a bid to identify evidence
of the existence of principles in traditional gavance systems of Papua New Guinea that
match those identified as key to sustainable deveémnt in the international environmental
law framework.
The present research takes a different approach fhat taken by Kwa in so far as the
concept of sustainable development is criticallplgsed in the context of underlying legal

theoretical frameworks. As the notion of law is li@vaged, the framework for analysing the

®United Nations World Commission on Environment dvelelopmentReport of the World Commission on
Environment and Development: Our Common Fuytmeex to document A/42/427 - Development and
International Co-operation: Environment (1987).

YEric Lokai Kwa, Traditionalizing Sustainable Development: The L&wlicy and Practice in Papua New
Guinea(PhD Thesis, University of Auckland, 2006) <httipdl.handle.net/2292/2873>.



concept of sustainable development is radically aegled. As a consequence, the
international framework within which the constiugiprinciples of sustainable development
have been developed is reviewed but this does rark nthe limits of the analytical
framework used in this research. The research raléxelops an analytical framework for
evaluating the notion’s association with customaager governance systems on the basis of
an alternative legal theoretical framework to lggaditivism. This freedom from the limits of
the notion of law laid by the legal positivist framork enables this research to explore the
notion of sustainable development from multiplenfeavorks including Kwa'’s international
environmental law framework but alsofrom other msba@utory or customary law
frameworks.

Several researchers have engaged with the issuecognition of customary rights in the
legal systems developed for management of natesalurce governance. Strack explores the
question of recognition of aboriginal rights in tianagement of rivers in Canada and New
Zealand® The work explores the status of aboriginal rightsrivers in the context of
property rights granted by the common law, treatyvsions and the body of law recognised
in these jurisdictions as customary/Aboriginal laWwvo case studies, one based on a
community governing the Bow River in Alberta Canaatad another with a governance
system of the Tairei River in Otago, New Zealanalvjate practical illustrations. The present
research explores these forms of recognition ofrigoal rights of water in New Zealand
and Canada as well as other forms of recogniticed us other settler colonies such as
Australia and the United States. This work formes tasis for critiquing the prevalent notions
of law, customary law and property and provides asid for proposing alternative
frameworks. While Strack’s research is contextealisn former settler colonies with a
minority indigenous population, the present redearses a case study from Kenya whose
indigenous population is the majority.

Kalinoe, like Strack also investigates the natdrindigenous water rights at common Iatw.
He however, does not undertake a comparative stutlyather seeks to determine the impact
of the statutory water law regime on the customeager rights in Papua New Guinea. While

the basic approach of this research is similah&b adopted in this thesis, the present work

Michael S StrackRebel Rivers: An Investigation into the River Régbt Indigenous People of Canada and
New ZealandUniversity of Otago, 2008).

L awrence Kuna Kalinoe)Vater Law and the Nature of Customary Water Righapua New GuineéPhD
Thesis, University of Wollongong, 1998).



analyses not just the customary rights but rather ¢dustomary normative systems and
institutions and moreover does so in the widerexindf underlying theoretical frameworks.
Nkonya’'s work on customary institutions of rural tela management in Tanzania is
particularly insightful as Tanzania, as Kenyani€ast Africa and the customary institutions
under study in the Bariadi district are similarthe institutions developed by the Marakwet
community?”> The research which is grounded in anthropology sowlal studies, adopts an
empirical approach in which the impact of customastitutions of rural water management
is analysed and compared to that of statutory lfawswater governance. The evidence
collected suggests that customary institutions anidli district play a more significant role
than statutory law institutions despite the shortiems of the former, for instance in the
tendency to discriminate against women. The rebeimas proposes the need for statutory
legal systems to recognise the importance of custpmstitutions and to design policies and
strategies to improve customary institutions, patérly with respect to participation of
women in decision making.

The findings of Nkonya'’s research provide evidefroen which the present work infers a
hypothesis on the relation between customary aatdtsty law systems. While the work by
Nkonya is situated in Anthropology, the presentagsh seeks to contextualise the problem
in a legal context. As a result, the use of a agdy of the Marakwet community in the
present research differs from the use of the Badedrict case study in Nkonya’s work. In
the present thesis the case study is contextualisadwider conceptual research exploring
legal theoretical frameworks. The empirical datanfrthe case study is used to gain insight
into the issues researched and to illustrate therétical arguments made.

The present research is premised on an argumergdshg Justin Rose’s work which is that
despite the abundance of literature on customatioms of natural resource governance,
there is a dearth of literature on the legal themaeunderpinnings of the issues in quesfion.
Rose seeks to contribute a legal perspective tpahedigm shift required in order to provide
a suitable legal theoretical framework for partatgry or community based approaches to
natural resource governarféetis work proposes legal pluralism and common priypas

alternative theoretical frameworks to legal posstiv for developing the discourse on

%2 eticia Kuchibanda NkonyaDrinking From Own Cistern: Customary Institutionsdatheir Impacts on Rural
Water Management in Tanzar(@hD Thesis, Kansas State University, 2006).

2justin RoseThe Village and the Leviathan Law, Environmentalv&oance and the Local Polity in the
Federated States of MicronegahD Thesis, Macquarie University, 2007).

*Ibid.



community based approaches to natural resourcermmves’> Rose demonstrates the
practical implication of the theoretical argumemtade in his work through two case studies
of natural resource law and governance in Pohieeierated States of Micronesia.

While agreeing that there is a gap in the litemt@lating to customary law and governance
institutions, this thesis takes a different apphotacthat taken in Rose’s research. The present
work acknowledges and reviews the literature inatea of customary law and governance
based on legal pluralism as an alternative themefiamework to legal positivism including
the work by Rose. The thesis will also review hteire critical of the attempt to use legal
pluralism as a legal theory or philosoffiyGiven the shortcomings of legal pluralist theqries
the present research explores the theory of laprastical reason as an alternative to legal
positivism and proposes it's use as a frameworkdeveloping legal systems for water
resource governance that accommodate customary dmg facilitate sustainable
development.Many contemporary legal theorists coacdat law is a product of reason,
though there is disagreement among them on therstadeling of reason’

Apart from exploring the legal theoretical framewaf law as practical reason, this thesis
also explores common property regimes and wateures governance in the context of the
wider property theory. Common property regimes haeen studied from a variety of
disciplines and more recently have been the subfeictter-disciplinary investigation. Elinor
Ostrom has studied the subject of common propenty the last two decades and published
extensively in the are&. The research generated from this literature wéllrbviewed and
used to gain insights into the workings of commawopprty regimes and specifically
common property governance systems for irrigation.

Karatna’s research situated in the discipline ofured and built environments explores
Ostrom’s framework for analysis of common pool tgses as a possible framework for the

analysis of natural governance regirfiesThe framework is used to analyse a common pool

Bbid.

% gee, eg, Brian Z Tamanaha, 'Understanding Legaafdm: Past to Present, Local to Global' (2009) 2
Sydney Law Review

" See, eg, Neil MacCormick, 'Contemporary Legal ¢dtiphy: The Rediscovery of Practical Reason' (1983)
10(1) Journal of Law and Society, Steven J Burton, 'Law as Practical Reason' §8% 62 Southern
California Law Review747 and John Finnis, 'Describing Law's Foundati{@y11) UCL Colloquium 26
January 2011

% gee, eg, Elinor OstromGoverning the Commons: The Evolution of Institusidor Collective Action
(Cambridge University Press, 1990)her pivotal wankcommons.

Ppatcharasorn Karatn@nalysis of a Common Pool Resoui@octor of Philosophy Thesis, University of
South Australia, 2005) <http://arrow.unisa.edu.8811959.8/82987>.



resource in Thailand which consists of a canal usedagriculture, transport, commerce
tourism and aesthetics. Karatna’'s research and otleed works provide useful insight into
the workings of the various variables identifiedtbg research on common pool resources as
influential in resource allocation. Nevertheless,painted out by Qiao, the multiplicity of
variables makes it difficult to replicate studiessed on this modéf.Further, as the model is
based in the context of institutional design, itthdoneed adaptation in order to be applied to
legal systems for water resource governance.

@rebech and Bosselman have sought to adapt the @onpmol resource model into a
framework for the analysis of customary law anddue modified framework to analyse the
contribution of customary law systems to sustaieat@velopment: The present research
builds on this framework and develops it furthethwinsights drawn from more recent work
on the common property institutional arrangeménidoreover, the present research seeks to
enhance these frameworks further by contextualitiegn more deeply in the legal property
theory discoursé®

Various legal strategies for integrating custoniavy systems into the statutory legal systems
for water resource governance have been explorediuktralia, an agreement approach
recognising customary law has been proposed anedtés the context of the Anmatyerr
people of the Northern TerritoR}. This model whose use has also been explored iad2an
seeks to use the pre-existing common law princigleserning agreement making to
implement the rights of indigenous peoples to pgudite in the management of their water
resources on the basis of customary fw.Tanzania, a strategy of organising water users
into the statutory created water user associatiassbeen explored as a means of integrating

pre-existing customary management systems intoutstgt legal systems for water

%shitong Qiao, 'Governing the Post-Socialist Tramsitl Commons: A Case from Rural China' (205jdent
Scholarship Papers. Paper 12#tp://digitalcommons.law.yale.edu/student_pafiexa#.

%lFred Bosselman, 'Adaptive Resource ManagementdghrQustomary Law' in Peter @rebech et al (eTlbj
Role of Customary Law in Sustainable Developr(@atnbridge University Press, 2005) .

32 See, eg, Elinor Ostrom and Xavier Basurto, 'Thellion of Institutions: Toward a New Methodology'
(2009) SSRN eLibrary

#Carol Rose, 'The Comedy of the Commons: Custom,@ene, and Inherently Public Property' (1986) 53(3)
The University of Chicago Law Revié\l; Lawrence Lessig, Code and the Commons, (Keyiddress at the
Conference on Media Convergence, Fordham Univeksity School, February 9,
1999)<http://cyber.law.harvard.edu/works/lessigifam.pdf>.

*Donna Craig et alAn Agreement Approach that Recognises Customaryihatater Managemer{tand &
Water Australia, 2009).

*purette (2010) above n 10.
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governance. Some of the literature documentingetprience includes a case study on the
attempt to integrate the traditional rotation-baseder sharing systenzéamy with formal
water management instruments in the Mkoji sub-cait®® Kapfudzaruwa et al have also
evaluated the effectiveness of legal water useocésons in integrating pre-existing
traditional governance forms in rural South Afriéa.
The present research critically analyses theseotimet strategies proposed in the context of
the frameworks developed for common property regiared evaluates the suitability of such
strategies for the realization of the full potehti the customary law systems with their
common property governance regimes.
The theoretical arguments made in this thesisaatathe notion of law prevalent in modern
legal systems but with a focus on jurisdictionsmatcommon law tradition. As a result, the
review of literature on legal theory is limited tioe literature from the common law legal
theory tradition. As indicated, there is a vast anoof literature on common property
governance systems in the context of economicsifigadl science and more recently
institutional analysis design. While some of thterhture will be reviewed to provide an
insight into the wider context of the discourses thresent thesis will focus primarily on
applying the literature in the context of law. Tiesearch questions outlined in the foregoing
section will serve as a guideline for scoping #search.

C. Research Method

The research design adopted will be the fundamestdarch design, in which a deeper
understanding of the law as a social phenomensanught through a research that considers
the historical, philosophical, linguistic, economsmcial and political aspects of l&fThe
methods used to achieve the objectives of the reisesill be qualitative’® A multiplicity of
gualitative methods will be used depending on tiseitability to the research objectives
sought. The diagram below illustrates the differgqpes of methods used in legal research

and the position of the fundamental research desiggel used in this thesis.

%Abraham Mehari et al, 'Integrating Formal and Tiiadal Water Management in the Mkoji Sub-catchment,
Tanzania: Is it Working?' <http://www.bscw.ihépb/bscw.cgi/d2607619/Mehari.pdf>.

¥'Farai Kapfudzaruwa and Merle Sowman, 'Is There & Rar Traditional Governance Systems in South
Africa’'s New Water Management Regime?' (2009) 38(&)er SA683.

%Terry C M HutchinsonResearching and Writing in Lagzawbook Co, 2006).

39 While appreciating that some scholars argue timtitstinction between qualitative and quantitatisearch
is blurred, this thesis uses the term qualitatiethodology in the context of traditional classifioa of research
methodology. This means research involving dataishaot materially quantifiable.
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Law Reform Research Expository Research
(socio-legal (conventional treatises &
research/law in context articles)
INTERDISCIPLINARY Black Letter Law Thesis DOCTRINAL
METHODOLOGY METHODOLOGY
(Research about law) * Fundamental Legal Theory Research (Research in law)
Research (Jurisprudence, legal
(socio-legal philosophy etc.)
research/law in
context)

PURE RESEARCH
Academic constituency

Figure 1 Legal Research Styles. Arthurs, H W, 'Lamd Learning: Report to the Social Sciences and
Humanities Research Council of Canada by the Ctstsud Group on Research and Education in Law'
(Information Division, Social Sciences and HumasitResearch Council of Canada, Ottawa, 1983).

The choice of the methodology is informed by thébject matter under study. The
investigation of customary water resource goveraasgstems, their potential role in
achieving sustainable development and their intemnacwith the statutory water resource
governance framework constitutes a research thes geyond the bounds of the ‘black letter
of the law’. This is because such a study is nst guresearch in law but research about the
law in so far as it investigates phenomenon outi$idescope of statute as well as considering
law in context® A fundamental research design allows for a créigéithe law not just from

within law but also from the context of the extdmeality within which law is applied.

Further as the phenomenon under study in this reflseges outside the scope of statutory
law, the methods adopted for study require intscigiinary methods apart from the

traditional legal research methods. This explaesinclusion of a case study. The term ‘case
study’ is used in different contexts in social sce research. In this thesis it is used to refer

not to a methodological choice but rather a chofoghat is studied*

D. The Case Study
In many parts of Sub-Saharan Africa, the manageroéntater resources, particularly in

rural areas, is in the hands of local communityr ggeups who rely on their customary

“paul Chynoweth, 'Legal Research' in Andrew Knigid aes Ruddock (edshdvanced Research Methods in
the Built EnvironmengBlackwell Publishing, 2008).

“IRobert E. Stake, 'Qualitative Case Studies' in Nori{. Denzin and Yvonna S. Lincoln (ed3he Sage
Handbook of Qualitative Resear¢Bage Publications, 3rd ed, 2005) 433.
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norms and institutions for governing water resosircéhe origin of most of these systems,
which pre-date colonial rule, can be traced toittigal occupation by the communities of
their present territories. In East Africa, the sypss commonly revolve around an irrigation
system that is used to supply water for domestid agricultural use for the local

community*?

Kenya, which is in Sub-Saharan Africa, has a laagition of customary governance. The
traditions and cultures of many communities livindkenya are replete with rules relating to
ecological stewardship and management of natusalurees? As Huggins observes, water
management was an integral part of the customamg land behavioural norms of the
different communitie$? Some examples of these rules are the spatial-te@strictions on
the use of grazing and agricultural land duringudidt among the Maasai and Gabra
communities in pre-colonial timé3.These rules were developed and enforced in thexbn
of the wider community based systems of politicad aocial governance. The establishment
of colonial rule in Kenya led to a political re-argjsation of the nation with the establishment
of novel legal systems which were to a great exiet@nded to replace the pre-existing
normative and institutional arrangements. Despii® e-organisation, customary institutions
continued and continue to exert a significant ieflce on the governance of natural
resources. This is particularly the case with waésources. Kenya has a long history of
customary institutions for governance of water veses?® These institutions play a vital role
in water resource management particularly in rarals where two-thirds of the country’s

population lives.

“’Mats Widgren et allslands of Intensive Agriculture in Eastern Afriddast & Presen{British Institute in
Eastern Africa, 2004).

43Migai-Akech, Patricia Kameri-Mbote and Charles O iddk Environmental Governance in Kenya:
Implementing the Framework Laiizast African Education Publishers, 2008) 195.

“*4Chris Huggins, 'Water Policy and Law in a Water+s8eaCountry: Implications for Smallholder Irrigation
Kenya ' in Herbert G Blank, Clifford M Mutero andarhmond Murray-Rust (eds}he Changing Face of
Irrigation in Kenya. Opportunities for Anticipatinghange in Eastern and Southern Afri¢@&/MI, 2002) 278.

5 Migai-Akech et al, above n 42, 195.

6 See, eg, Robert C Soper, 'A Survey of the IriigaSystems of the Marakwet' in Benjamin E Kipkprir
Robert C Soper and Joseph W Ssennyonga (€ds) Valley: Past Present and Futu(gniversity of Nairobi,
Institute of African Studies, 1983) Matthew Davi€Bhe Irrigations System of the Pokot Northwest ¥an
(2008) 43(1)Azania: Archaeological Research in Afriéa .
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Figure 2: Kenya'’s Position in Africa. 2010 Googl#ap Data © 2010 Google, Tracks4Africa

A comprehensive legislative and institutional refoof the water sector in the country
conducted at the beginning of this decade was d&@nto coordinate all institutional
arrangements for water resource governance intostatitory legal framewor. The
reforms were also directed at improving provisidrwater and sanitation both in urban and
rural areas. However, in spite of the reforms, watanagement in the country continues to
be a challenge. As at 2008, it was estimated thptoximately 60 per cent of poor people
living in rural and urban areas in the country diot have access to adequate water and
sanitation service®. The reason for this state of affairs is not jusygical scarcity but
economic scarcity of water, the latter referring @olack of water caused by lack of
infrastructure or investment necessary to ensuegjeate water suppfy. Notwithstanding
the government’s efforts to increase investmetihénsector, formal administrative structures
set in place by the water law continue to faceoserichallenges in meeting the increasing

demand for water given their limited resources iamglementation capaciif.In view of the

47 SeeWater Act 2003Kenya).

“BMinistry of Water and Irrigation Kenya, ‘Issue Pape Increasing Access to Water & Sanitation Sewitn
the Underserved' (Paper presented at the AnnuanBaictor Conference, 2008).

“Ibid.

*Robert Gakubia, 'Water Services Sub-sector Workingup' (Paper presented at the Annual Water Sector
Conference KICC, Nairobi, 24 October 2010).
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above, customary institutions developed by usersehan the absence of state supplied
services, provided the framework through which siseevelop water infrastructure and

manage the allocation of water resourtes.

This thesis uses a case study of a customary \wegeurce governance system in Kenya to
illustrate that customary law exists and has théemg@l to contribute to sustainable
developmenif and that therefore the redress of the disconnetween customary and
statutory law would contribute to development ofjde frameworks for water resource
governance that foster sustainable developmentc@be study also provides the opportunity
for considering legal strategies for the integmatid statute and customary systems of water
resource governance for sustainable development.

The oldest customary managed irrigation systenhéncountry is that along the Marakwet
Escarpment in the Kerio Valléy. The choice of Marakwet's customary water resource
governance system as a case study for this thedisi$ purposeful. The area under focus in
this research is Kaben location which is on theh®on side of Marakwet District bordering
Pokot district. Marakwet district is on the Northeside of the Great Rift Valley in Kenya.

*lAlbert Mumma, 'Kenya's New Water Law: An Analysi$ e Implications for the Rural Poor' in Mark
Giordano, Barbara Van Koppen and John Butterwards), (CABI, 2008).

*’See @rebech, Peter et al (ed¥he Role of Customary Law in Sustainable Developni€ambridge
University Press, 2005

*3ssennyonga Joseph, 'The Marakwet Irrigation Sysémma Model of a Systems Approach to Water

Management' in Benjamin Kipkorir, Robert Soper dodeph Ssennyonga (edkgrio Valley: Past, Present
and Future(University of Nairobi, Institute of African Stue., 1983) 96.
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1 Background

Marakwet's irrigation system is more than 200 yedds™ Irrigation occurs along more than
40km of the Marakwet Escarpment from south of Atmnorth of Tot> The district is in
North Western Kenya and is part of the recenthaldithed Marakwet Counfy. The
population density of the district is about 241gpers per krwith most of the inhabitants
belonging either to the Elgeyo or Marakwet ethrinmunity®’ The district cuts across two
climate zones; the tropical moist and highland alienzone and lies 2,700 to 3,350 metres

above sea levéf The area receives an average annual rainfall @850 mm which falls in

** See ibid for a discussion on the history and $a@eiganization of the irrigation canals.

*Elizabeth E Watson, William M Adams and Samuel K tislo, ‘'Indigenous lIrrigation, Agriculture and
Development, Marakwet, Kenya' (1998) 164The Geographical Journal

%6 Kenya in 2010 promulgated a new Constitution whinkated counties that replace the previous palitiad
administrative divisions.

>"Benjamin Kipkorir and Frederick Welbourithe Marakwet of Kenya: A Preliminary Stu¢gast African
Educational Publishers, 2008) xvii.The communitycisrently referred to as the Marakwet though Kijrko
argues that there is no such thing as the MaraReeple. The term ‘Marakwet’ is a corruption of tirgginal
term ‘Marakweta’ a sub tribe of the Kalenjin. Treerh Marakwet is attributed to the British colorsédi who
formed Marakwet District bringing together sevdfalenjin sub tribes.

*Naemi Gunlycke and Anja Tuomaala, 'Detecting Foi@sgradation in Marakwet District, Kenya Using
Remote Sensing and GIS' (2011) <http://www.natgese/ex-jobb/exj_200.pdf>.
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two main seasons. Whereas the rainfall in the areand the escarpment is high, only about
597mm falls per year in the valley floor, a sitoatimade worse by the fact that the area is
prone to drought’ The district is home to one of the largest renmgjmmatural forests in
Kenya, an important catchment for the area, butkhinfortunately is threatened by illegal
foresting®

The Marakwet communities have a tradition of custpimaw and governance that predates
colonial rule®* This system also forms the backbone of a robusénasource governance
regime. The irrigation system practiced is a formhdl furrow irrigation and has been
described as slope off-take irrigation systéHill furrow irrigations systems are common in
East Africa. The irrigation furrows date back te thitial occupation of the community in the
valley prior to colonial rul& The furrows are the main source of freshwateruess for the
community both for agricultural and domestic usée Tcommunity thus provides a good
example of a customary based system of water resaywvernance in Kenya. This study

focuses on the area bordering Pokot and more ggadhifSambalat.

2 Literature Review

The Marakwet community have been the subject cérsgstudies from different disciplines.
Kipkorir's study is an important source of the coomty’s social and cultural history which
is to a great extent linked to their customary romnd governance systeffs.The study

though dated provides a useful background on themaanity’s social organisation and thus
helps gain insight on the normative and institidlostructure of their water resource

governance system. However as Kipkorir himself sdige traditional structures of the

%9 Watson, Elizabeth E, Wiliam M Adams and SamuelMKtiso, 'Indigenous Irrigation, Agriculture and
Development, Marakwet, Kenya' (1998) 164{he Geographical Journab.

% study based on satellite data indicate a 14% deerin forest coverage has occurred in the 23 pesod
between 1986 and 2009 and that a failure to inteno®uld result in a 45% decrease by 2100. Seecabh68.

*IMervyn W H Beech, 'Sketch of Elgeyo Law and Cust(t821) 20(79)ournal of the Royal African Society
On early accounts of the Marakwet'’s law and custom.

2L inden Vincent,Hill Irrigation: Water and Development in Mountaifgriculture (Overseas Development
Institute, 1995).

%3 Robert C Soper, 'A Survey of the Irrigation Sysseaf the Marakwet' in Benjamin E Kipkorir, Robert C
Soper and Joseph W Ssennyonga (e€s)io Valley: Past Present and Futu(®niversity of Nairobi, Institute
of African Studies, 1983).

6 Kipkorir, Benjamin and Frederick Welbourfihe Marakwet of Kenya: A Preliminary Stu(iast African
Educational Publishers, 2008).
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governance system of the Marakwet are dynamic @ve kchanged significantly since the

1960s when the data used for his work was coll€tted

Apart from this work on the history and anthropglag the Marakwet, significant research
has been undertaken in the area of the irrigatystems of the Marakwet. Soper’'s work on
the Kerio Valley includes invaluable information tire irrigation system of the Marakwét.
This work provides a useful background of the geatigl characteristics of the hill irrigation
furrows constructed by the community. It also dssas the geographical attributes of the

area and elaborates on the technical aspects ofitieion system.

Further work on the community’s irrigation furrowssem was conducted by Watson, Adams
and Mutiso. This work generated information on tiaure, extent and significance of the
irrigation furrows in the wider context of irrigat in the area. Though the work discusses to
some extent the organisation of the furrow systéoncgawater rights, the focus is on the
technical aspects of construction of the furrowse ©bjective of the case study in this thesis
is to investigate, in a legal context, the normatand institutional structures of water

resource governance of the Marakwet.

In another article, the same authors investigate rtiles governing water allocation in
Marakwet's irrigation system in the wider contextfarmer managed irrigation systeﬁ?s.
This latter piece, which is based on empirical ddéscribes the ‘formal rules’ developed by
the community to determine water allocation withemmphasis on the gender issues affecting
water rights. The authors suggest on the basikedf tesearch that apart from these formal
rules, there also exist ‘working rules’ which thasgue include informal practices such as
sharing, buying and stealing of water. These warkirles are, according to the authors, what
determine water rights and allocation in realitheTcase study in this thesis goes beyond a
description of the rules, whether formal or infotpfar water allocation and seeks rather to
understand the extent to which these rules fornoranative structure of a legal nature and

contribute to sustainable development.

®Benjamin Kipkorir and Frederick Welbourithe Marakwet of Kenya: A Preliminary Stu¢fyast African
Educational Publishers, 2008) ix.

% See Soper, Robert C 'A Survey of the Irrigatiost8ys of the Marakwet' in Benjamin E Kipkorir, Rotb&
Soper and Joseph W Ssennyonga (e€s)io Valley: Past Present and Futu(gniversity of Nairobi, Institute
of African Studies, 1983).

5illiam M Adams, Elizabeth E Watson and Samuel Ktiglo, 'Water, Rules and Gender: Water Rights in an
Indigenous Irrigation System, Marakwet, Kenya' (1988Development and Chang®7.
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A more recent research commissioned by the Kenyélltural Research Institute (KARI)

considers the institutional aspects of the irrgatsystems in the Kerio Valley Basin in the
context of the new Water legal framewdPKThis study which consists of an ethnographical
and sociological analysis of the two irrigation teyss in the Perkerra and Kerio Valley
irrigation schemes describes the water managemetitutions and analyses their strengths
and weaknesses. The analysis is undertaken indhtext of the Water Act. The study

concludes that though the institutional arrangemenvisaged in the Water Act may be more
effective in raising agricultural productivity, the case of the Kerio River Basin, they may
not be as effective at minimising conflicts and nmayhe long run be counter-productive as
they erode the traditional systems already in pladehe results of this study suggest that
traditional systems of irrigation management inKlegio Valley are effective and thus justify

the in-depth study of these systems.

A review of the existing literature on the irrigati system of the Marakwet indicates that
none of the studies have analysed the customargrwasource governance system in the
context of the theoretical and analytical framewpré&posed in earlier sections of this thesis.
The present study seeks to conduct such an in-agydy of one of the systems of the Kerio
River Basin- the Marakwet customary water resogoeernance system but from a legal
perspective. A critical analysis of the normatiwel anstitutional frameworks of this system is
undertaken from the perspective of the legal thexaieand analytical frameworks discussed
in foregoing sections. This case study builds oe tata generated from the existing
literature, and supplements this with the dataectdld in the course of field work conducted
by the researcher. The information on Marakwet'stammary water resource governance
systems is then used to evaluate the validity bemtise of the hypothesis presented in this

research.

3 Case Study Objective

The objective of using the case study in this nedeas twofold. Firstly, to conduct an
investigation of a customary law system for manag@nof water resources, that is the

Marakwet customary system. The case study provigebasis for investigating the notion of

%3 C Mulindo, W Chepkonga and T Chepkonga, 'Institist for Irrigation Water Management and Use: A
Comparative Analysis of the Perkerra and Kerio RRasins' (Paper presented at the 10th KARI Bidnnia
Scientific Conference, KARI Headquarters NairolfiQ@)
<http://www.kari.org/fileadmin/publications/10thReedings/Poster/Institution_IrrignWaterMgt.pdf>.

*Ibid.

19



law, the concept of property and principles of aingtbility underlying the customary water
resource system. It will also highlight the extémtwhich existing forms of recognition of
customary law in Kenya’s water statutory legal femmork are adequate for accommodating
this system. Secondly, the case study will alsoded to illustrate the theoretical arguments
made in this research particularly those relatimthe legal theories and concepts underlying

modern water law and the effects of these on Iggstems for water governance.

Marakwet's customary system has been purposelgteeldecause in the case of customary
systems for the management of water resources iy&eit constitutes a close to ideal
scenario. This is because Marakwet's customary nmasource management system, as
noted, is the oldest customary irrigation manageémsystem in the country, thus
demonstrating evidence of resilience. Moreover, dastomary system continues to play a

central part in the management of water resourcései area.
E. Data Collection Methods

For purposes of evaluating the legal theories amitepts underlying modern water law, the
methodology used will to a great extent be dockriresearch. A critical analysis and
evaluation of relevant literature will be undertaké reflection on the social, political and
economic context within which law operates willlugnce the interpretation of the relevant

literature.

The information for the case study used in thiaesh is based on primary and secondary
data. Secondary data was obtained from a deskteatlire review. The data included
background information on the Marakwet, their higt@nd their social, political and
economic organisation. Information on the legaihfework and institutional mechanisms
related to water resource governance at the natoblocal level and which have an impact

on the Marakwet was also reviewed.

Apart from the desktop review, this case studylse dased on primary data collected during
fieldwork conducted over two months in Marakwettiiis in November 2010 and February
2011. Most of the community members who particigate this study live around Kaben

location which is in the Kerio Valley River Basitose to the border with the West Pokot
County.The data collection methods used includedetifocus group discussions, semi-

structured interviews and personal observatiorhbyrésearcher.

The participants of the first focus group discussieere purposefully chosen from among

clan council elders who are responsible for issek#ed to management of the furrows and
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thus knowledgeable on management norms and inetit/ Through chain sampling a
group of council representatives from differentnslacomposed of both elders and some
younger men involved in furrow management issues welected for the focus group
discussion. The objective of the focus group discus was to provide background
information on the furrows, their management amddhstomary water resource management
system. The discussion also served to gain ingdigiat the normative and institutional

structures of the water resource governance systéne community.

In the Marakwet community women do not have a diree in the management of the
irrigation system. This research nevertheless, i#otg obtain the views of the female
members of the community and to determine the é&xdémheir role in the governance of
water resources. A focus group discussion was ahganised with a with a group of older
women to determine their views on governance isandsa further one with younger female
community members, whose views on the customargm@awnce system were distinct from
those of the older woméen.This stratification of age groups was useful teedmine if there

are changing perspectives of perceived roles iemgdvernance over time.

Data was also collected from randomly selected magers with the aid of semi-structured
questionnaire§ The water users provide a different perspectivehef water governance
system from the council members. Forty-three watars were interviewed both men and

women and from different age groups.

Apart from reviewing the provisions in the statytdegal framework, interviews were also
conducted with an official from the Eldoret Wateerdces Company (ELDOWAS) and
another from the Lake Victoria North Water Servi&sard (LVNWSB)Regional Office in

Eldoret*The objective of these interviews was to obtaiminfation on the actual operation

of the institutional mechanisms set up under the Ac

One of the objectives of the field work had beerdaduct interviews with representatives
from a Non-governmental organisation (NGO) that haen working on water projects in the
area. However, after making preliminary visits b@ tarea, the researcher realised that the

anticipated interview could not take place, as H@O’s mandate in the area had been

0 See Appendix 1:Questionnaire for water users
"1 See Appendix 2: Guideline for focus group discmssiith community leaders
2 See Appendix 3: Guideline for focus group discmssiith women on furrow issues

3 See Appendix 4: Semi-structured interview guidegiovernment officials/ statutory agency officials
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concluded and they no longer maintained an officthé area. Instead, a discussion between
the researcher and an official from the Kerio lallevelopment Authority (KVDA), which

is a state corporation set up for purposes of dpatithg development projects in Marakwet
was organised. A further informal discussion witheaearcher working for a not for profit
initiative of water professionals also provided soimsight into the technical aspects of water

resource management in the area.

F. Outline of Chapters
Chapter two of this thesis consists of an analgEihe concept of sustainable development
and of the implication of adopting it as a policgat) for water governance systems. An
overview of the global state of freshwater resosiraed the situation in Kenya provides a

context for the study.

Chapter three is a critical analysis of the lepabties and concepts underlying modern legal
systems for water resource governance. This fonedbasis for evaluating the effect of these
conceptual and theoretical frameworks on moderremiaw. In chapter four, a review of
international and national frameworks for water gmance illustrates the arguments made in
the preceding two chapters. In chapter five, aengwof existing literature on customary law
systems provides the basis for defining these systnd identifying their main features. In
this chapter, an analytical framework for invediiigg customary law systems is developed.
The objective of the framework is to identify theafures inherent in customary law systems

that demonstrate positive outcomes for sustainddkelopment.

In chapter six, the definition and features idéatifin chapter five are used to determine the
extent to which it can be affirmed that a customavy system of water governance continues
to exist in the case of the Marakwet. Further,ahalytical framework developed is applied
to determine what principles if any of sustainapithe customary law system demonstrates.
An analysis of Kenya’s water law in chapter sexademonstrates the extent to which this law
is developed on the basis of the main features @dlem water law. Further, this chapter
critically analyses the relation between custorrary and statutory law systems of water

governance in the context of Marakwet's systemamadya’s Water Act.

On the basis of the human right to water and tb&enous peoples’ right to self-governance,
chapter eight proposes the application of the hunums-based approach as a possible legal
strategy for integrating customary and statutory kystems so as to enhance sustainable

development. In view of the limits set by the letf@ories and concepts identified in chapter
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three, chapter nine investigates classical legabrthas an alternative framework for water
law. Chapter ten concludes the arguments made enthBsis, highlighting some of the

limitations of this research and the areas foristudy.
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I CHAPTER2 WATER RESOURCESOVERNANCEAND SUSTAINABLE
DEVELOPMENT

The present chapter analyses the literature onh fr@ater resources, water resource
governance and sustainable development, settinddbkground for the analysis of legal
systems for freshwater resource governance. Whjeegiating that sustainable development
is a contested term, this thesis argues that theega most aptly describes the societal values
and goals associated with water resource governanoedern societies. As a result, the
notion of sustainable development is critically lggad. The chapter begins with a
background on the concept of sustainable developridiis section discusses some of the
controversies surrounding the legal status of treept and the suitability of its adoption as
a policy goal for water governance. This is follaivey a brief overview of the state of
freshwater resources globally and more specificailythe region where the Marakwet
community live. A discussion on the notion of wagervernance provides the background for
the examination of the role of law in the task eleloping water governance systems that
foster sustainable development. The chapter coaslwdith a discussion of some of the
mechanisms presently used to develop legal frameswfar water governance that foster

sustainable development.

A Sustainable Development
Water, the colourless and odourless compound ofdgysh and oxygen is the most essential
resource for both human and environmental life. Vet closely linked to food security and
livelihoods. Apart from its role in food producti@nd economic development, water is also
embedded into the socio-cultural aspects of pebfiless. Numerous species of flora and
fauna depend for their survival on availabilityaafequate quantity and quality of freshwater
for their survival. The natural flow of water issalnecessary for supporting many ecosystems
and habitats. This makes the sustainable managevhemtter a matter of central importance
to the social stability and economic developmentanff community, as well as to the
ecological syster.

Although the world is currently on track to readte tMillennium Development Goal of
halving the number of people without access to siifieking water by the year 2015, the

need to improve the provision of basic water angitgaion services and the sustainable

'Dante Augusto CaponerBrinciples of Water Law and Administration: Natidrend International(Taylor &
Francis, 2007).
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management of water resources continues to besaipgechallenge for the global sociéty.
Despite the progress made, about 2.6 billion pesfillelack access to basic sanitation and
the limits of sustainability of water resourcestbsurface and ground, have already been

reached or surpassed in many regions.

In the recently concluded Rio+20 United Nations fecence on Sustainable Development,
the importance of water in the achievement of theba) policy goal of sustainable

development was reiterated as follows:

We recognize that water is at the core of sustdadevelopment as it is closely linked to a nundfdcey
global challenges. We therefore reiterate the inigace of integrating water in sustainable developte
and underline the critical importance of water asdnitation within the three dimensions of sustaleab
developmert.
The above statement confirms the intricate linkdgetween water and sustainable
development. Sustainable development is acknowtkédgethe policy goal for all natural
resource governance including governance of waturces. In addition, the importance of
water for achieving sustainable development is aksoognised further confirming the

importance of the linkage.

1 Genesis and Essence of Sustainable Development
The link of the adjective sustainable to the comaspdevelopment in the late twentieth
century represented the attempt to articulate iy objective of balancing the need for
ecological sustainability with the pursuit of ecamio development and social equity in the
use of natural resourceslthough the genesis of the idea goes further badk commonly
accepted that its popularisation is owed to thdipation in 1987, by the World Commission

on the Environment and Development of the reg@ur Common Futur@opularly referred

2United Nations Millennium DeclaratiortGA Res 55/2, UN GAOR, $Bsess, Agenda item 60(b), UN Doc
A/RES/55/2 (8 September 2000), art 19.

3United Nations Environment Programme (UNEP)e Fifth Global Environment Outlook (GEO-@)nited
Nations Environment Programme (UNEP), 2012), 16.

“Rio+20 United Nations Conference on Sustainableeldpment, The Future We WantAgenda iterm 10,
A/CONF.216/L.1(Re-issued on 22 June, 2012) [119].

®Daniel C Esty, 'A Term'’s Limits' (2001fFaculty Scholarship
Serieshttp://digitalcommons.law.yale.edu/fss_papers/434>
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to as the Brundtland RepdrtThe Brundtland Report defined the concept as \iailo
‘development that meets the needs of the preseahbuticompromising the ability of future
generations to meet their own neeti¥he Report further highlighted two key concepts as
forming the basis of the notion of sustainable ttgu@ent. These are:
the concept of 'needs', in particular the essemie¢ds of the world's poor, to which overriding
priority should be given; and the idea of limitat®imposed by the state of technology and social
organization on the environment's ability to memtsent and future needs.
Prior to the formulation of the concept by the Bitiand Report, the United Nations General
Assembly had in 1962 called for the integratiomafural resource protection measures with
economic plans, thus highlighting the importancentégration, which is the underlying basis
of the notion of sustainable developméfthe 1972 Stockholm Confererfteadvanced the
economic development and environment linkage furttieis laying the foundations for the

concept of sustainable development.

The essence of the concept was its proposal tq@ lidgether two apparently conflicting
policy goals, that is, economic growth and envirenmal protection into a single formufth.
This apparent opposition between economic growthearvironmental protection is based on
two premises: firstly, an understanding of economgiowth as dependent on the use of
natural resources for production and secondly,atbsociation of environmental protection
with natural resource conservation. Consequentlg, dreater the exploitation of natural
resources, the higher the economic return, soett@iomic growth is inversely proportional
to natural resource conservation. The concept stsight to include the social principle of

equity into this paradigm of environment and depeient. Sustainable development thus

®United Nations World Commission on Environment developmentReport of the World Commission on
Environment and Development: Our Common Fuytmeex to document A/42/427 - Development and
International Co-operation: Environment (1987).

"Ibid.
¥ bid.

°Economic Development and the Conservation of Naturéted Nations GA Res. 1831(XVIl), UN GAOR,
17th Session, Supplement. No. 17, U.N. Doc. A/RBSI1I(XVII) (1962).

Declaration of the United Nations Conference on theman EnvironmentN Doc A/Conf.48/14/Rev.
1(1973).

11 See, eg, Donald K. Anton, 'The 2012 United NatiGasference on Sustainable Development and theé-utu
of International Environmental Protection' (201Z))7Consilience: The Journal of Sustainable Development
64. The opposition of economic growth and environtakprotection has been argued by several envieorah
lawyers particularly those critical of the concepsustainable development.
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requires states to practice intergenerational gdnithe pursuit of development, that is, to
consider not only the needs of present generatlmntsalso the needs of future generations,

ensuring that their capacity to meet their own sasahot compromised.

Since its formulation and definition, the conceptsastainable development has become a
central feature of global governance. The impoeaont the concept and its proposed
paradigm, linking the environment and developmbas been reiterated in subsequent global
governance summits. The United Nations Conferentéevironment and Development,
held in Rio in 1992 (Earth Summit), confirms thsThe Declaration begins with the
affirmation of the consensus by member states @ir ttommitment to the pursuit of
sustainable development. This consensus is foufiisitly, on the acknowledgment of
human beings as the centre of sustainable develapamel thus their right to a healthy and
productive life in harmony with natufé;secondly, on the sovereignty of States to use thei
natural resources to pursue development subjetttetsio harm principle to other Statés;
and finally, on the conviction that development mbe guided by principles of intra-

generational and inter-generational equity.

In 2002, a World Summit on Sustainable Developnvesst convened in Johannesburg with
the objective of reviewing the progress made inableievement of the principles set out by
the Rio Conference. The summit resulted in a datitar confirming global consensus on the
adoption of sustainable development as the desigadiicy objective for governance systems
for natural resource$. The Plan of Implementation adopted at Johannesemnigraced the
notion of sustainable development as elaboratedhbyRio Declaration but enriched the
concept further as demonstrated by the statemémbe

‘...efforts will also promote the integration of ttteee components of sustainable development — etdono

development, social development and environmentategtion — as interdependent and mutually

reinforcing pillars. Poverty eradication, changinmsustainable patterns of production and consumptio

2Rio Declaration on Environment and DevelopméHt, Doc A/ICONF151/26 vol. 1 (1992).

Bibid [1].

“bid [2].

lbid [3].

*The Johannesburg Declaration on Sustainable Deveésy Agenda item 13, UN Doc A/CONF.199/L.6/Rev.
2, (4 September 2002).
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and protecting and managing the natural resourcesebaof economic and social development are
overarching objectives of, and essential requiretséor, sustainable developmeht.’
In June 2012, at the Rio+20 Conference on SudiEnaevelopment, the commitment to
sustainable development was reiterated as a gmimmon visiort? The Rio+20 outcome
document reaffirms the commitment of heads of stated governments and high level
representatives to implement the outcomes of paststs on sustainable development and
to address new and emerging challerfesVhile acknowledging the definitions of
sustainable development included in past summidscanferences, this document builds on
the concept further as demonstrated:
‘We recognize that poverty eradication, changingustainable and promoting sustainable patterns of
consumption and production and protecting and mamgthe natural resource base of economic and $ocia
development are the overarching objectives of aswetial requirements for sustainable developméfte.
also reaffirm the need to achieve sustainable agreént by promoting sustained, inclusive and ebléta
economic growth, creating greater opportunities &l; reducing inequalities, raising basic standardf
living, fostering equitable social development andlusion, and promoting integrated and sustainable
management of natural resources and ecosystemssthmgorts, inter alia, economic, social and human
development while facilitating ecosystem conseowatregeneration and restoration and resiliencettie
face of new and emerging challeng®s.’
From the foregoing, it can be concluded that theemese of the notion of sustainable
development is the integration of economic develepin social development and

environmental protection in the global pursuit afdication of poverty.

Apart from its reiteration in global governance soms, the concept of sustainable
development is now included in many multilateralesgnents on environmental law adopted
subsequent to its formulatiéh.In many international environmental law instrunsent
sustainable development is included as a goal. ilf@ication is that decision-making

processes related to development and which havmfarence on the environment must

United Nations, Report of th&/orld Summit on Sustainble Developmédrésolution 1, UN Doc. A/Conf
199/20 (9 April 2002) annex [2].

®Rio+20 United Nations Conference on Sustainableelgpment,The Future We WantAgenda iterm 10,
A/CONF.216/L.1(Re-issued on 22 June, 2012) [1].

¥bid B.
Dbid [4].

2L See, egUnited Nations Convention to Combat Desertificationthose Countries Experiencing Serious
Drought and/or Desertification, Particularly in Afla, opened for signature 14 October 1994, 1954 UNTS 3
(entered into force 26 December 1996), arftidited Nations Framework Convention on Climate Gj&n
opened for signature 9 May 1992, 1771 UNTS 107efeninto force 21 March 1994), art 2.
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foster the notion of sustainability. On the badighis, the International Law Association
Committee on Legal Aspects of Sustainable Developrasgues that the notion ‘has become
an established objective of the international comityuand a concept with some degree of

normative status in international lafg.’

Despite the reiteration of the centrality of thexcept of sustainable development as a policy
goal and the commitment of state governments tariggementation, the usefulness of the
concept has been challenged on various groundsvidw of the progress made on the goals
and targets set in previous global conferenceserenvironment and development indicate
positive current trends in development represebyeidnproved economic growth, increase in
income levels and social outconféddowever, alongside the positive growth trendsrehs

an atmosphere of elevated risk and uncertainty exhiy factors such as the projected
adverse effects of climate change, the financialimcluding the present Euro-crisis, rising
food prices as well as rising inequalities across avithin countrie$? Further, on the
environmental front, the picture appears bleak.eBasn the standards set by the Stockholm
Resilience Centre, three out of the nine plandtanndaries identified as limits within which
human development can occur safely have been ledatiat is climate change, biodiversity

loss and nitrogen concentration in the océ&ans.

The lack of congruence in progress made on thelal@vent and environment fronts has
brought to the fore criticisms against the conadustainable development, some of which,
have plagued the concept since its popularizatjotihé Brundtland Report. In the following
section, some of these criticisms against sustiardggvelopment are discussed in the context
of the incorporation of sustainable developmentagsolicy goal in legal frameworks for

resource governance.

2 Criticisms of Sustainable Development
Notwithstanding its adoption as the policy goal djug environmental governance and

development of natural resources, sustainable dprent is a contested term.

LA Committee on Legal Aspects of Sustainable Depaient (2002) 5.

ZCharles Kenny and Andy Sumnelore Money or More Development: What Have the MDGs
AchievedWorking Paper 278 (Centre for Global Developmeft,B).

#Naila Kabeer, 'Can the MDGs Provide a Pathway @igbdustice? The Challenge of Intersecting Inditjaal
(UNDP 2010)

%Johan Rockstrom et al, ‘A Safe Operating Spacklfonanity' (2009) (461Nature472.
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One of the criticisms against the concept arguesittion was compromised from its birth as
evidenced by the circumstances surrounding its ditation. The attempt to develop legally
binding international environmental obligations wasm the onset marked by contention.
While most developed countries regarded the neeadtlyess environmental concerns as
urgent, developing countries argued that econoreieldpment was in their case more
urgent than the environmental ageAfi@his resulted in a polarization of opinions onhgb
environmental governanéé. This was evident at the Stockholm Conference where
developing countries demonstrated a reluctancend their support to the environmental
commitments reached at the conference on the hlaaisthis compromised their right to
achieve economic development. Developing counttiess argued for a common but
differentiated responsibility in addressing envirental issues. This principle acknowledges
that both developed and developing nations haveesponsibility to resolve global
environmental problems but recognizes that the arsipilities are distinct for various

reasong?

The above contention led to a political compromigpresented by the linking of
environmental sustainability with economic develgmnissues so as to obtain a wider
consensus on the global environmental agenda. ®hwmmise reached was reflected in
subsequent international environmental governantdruments. The Rio Declaration
manifests the same delicate balance of policy gmaisued® On the one hand, it upholds the
principles of public participation, precautionanypaoach and the polluter pays princifle,
while on the other hand, it reaffirms the need atabce these principles with the right to
development, poverty alleviation and the recognitimf the common but differentiated

responsibilities!

This reluctance on the part of developing countriseanderstandable in the context of the

prevalent theories of economic development whiclilée to regard development as a linear

%Alhaji B M Marong, 'From Rio to Johannesburg: Refiens on the Role of International Legal Norms in
Sustainable Development' (2004) 16(Zhe Georgetown International Environmental Law Bef26.

?’Esty, above n 5.

% gee Malgosia FitzmauriceContemporary Issues in International Environmentaw (Edward Elgar,
2009).For a more detailed analysis of the princgfleommon but differentiated responsibility.

®peter H Sandnternational Environmental Law after R{@xford University Press, 1993).
*Rio Declaration on Environment and Developméht, Doc A/CONF151/26 vol. 1 (1992) [10], [15] [16].

pid [3], [5] [7].
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process? The very classification of countries as ‘develgpiand ‘developed’ is instructive
of the extent of influence of the linear conceptiondevelopment theories. The taxonomy
implies that there is a progressive path to devalp and a common goal sought by
countries. Whereas developed countries have attdhe goal, developing countries are in
transit and so would benefit from learning from tieperience of developed countries.
Further, this opposition to the environment ageondathe part of developing countries is
comprehensible in the context of development tlsorihat reduce the concept of
development to economic growth.The environmentaéndg was associated with the
environmental movement which in turn was foundedtom limits to growth theory? The
limits to growth theory called for a reconsideratiof the unbridled use of natural resources
which was the path that most countries had unghtkaken in the pursuit of economic
development. From a linear development theory petsge, the attempted shift to the limits
of growth theory and its associated environmenta@lvement was not popular as it
constituted a deviation from the trajectory that I® economic growth and thus to
development. As Boer rightly points out, this retitut of development to economic growth
is the cause of the preference of the term sudidityato sustainable development by some

scholars and policy maket5.

A further objection against the concept of sustalimaevelopment is related to its ambitious
objectives. By linking economics to the environmehé concept of sustainable development
seeks to associate poverty with environmental diegian as opposed to the earlier converse
view in which environmental degradation was vieveeda necessary evil in the pursuit of
economic developmeniSustainable development seeks to overthrow economic
competitiveness as a societal goal which would ensat all countries would maintain
environmental robustness and gain economic wealtbpposed to being caught up in the
economic race driven by competitiveness which teduin economic losers and winnéts.

The concept thus attempts to cause a paradigmrsitifust in thought but in societal goals.

32 See, eg, Frank Upham, 'Mythmaking in the Rule @fv1Orthodoxy' (2002)Rule of Law SerieBor a critique
on the rule of law theory.

¥ See, eg, Rachael Cars@ilent Spring(Houghton Mifflin, 2002); Paul R EhrlichThe Population BombA
Sierra Club-Ballantine book (Ballantine Books, 1968

%Ben Boer, 'Implementing Sustainability' (1992)0dlhi Law Review, 1.
%Esty, above n 5.
*Edith Brown Weiss, 'Environmentally Sustainable Qetitiveness: A Comment' (1993) 102{@)e Yale Law

Journal2123.
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Furthermore, the concept’'s even more ambitiousrgitdo surpass the confines of time; by
seeking to incorporate the needs of future germersitas a consideration in present decision
making is considered noble but to some extent atoPi This intergenerational equity
requirement has also complicated the attempts tatrdaing the exact implications of the
concept. The ambitious goal sought by the conce Ibeen likened to a revolution,

suggesting the colossal nature of what is requveathieve the concept’s goal.

The effectiveness of sustainable development imeaitty environmental objectives has also
been questioned on the basis that the conceptramiléited is too anthropocentric. While
acknowledging that the concept seeks to incorp@atéonmental concerns, it is argued that
this is subordinated to the capacity of human perso meet their needs either presently or in
the future. Such a focus distinguishes the notiommf concepts previously used in
international environmental law like the ‘wise usancept which referred more to the
capacity of the resources to retain their capdoityieet the needs of future generations. This
nuance has led some environmentalists to critigaecbncept of sustainable development for
placing the human person at the centre of sust@nddvelopment at the expense of the

environment which ought to take precedefice.

The above criticisms and other factors have comeith to the challenges associated with
defining the legal status of the concept of suataim development as demonstrated in the

following section

3 Legal Status of Sustainable Development
From the beginning, the attempt to determine thyall@mature and effect of the notion of
sustainable development was characterised by wdlififts and controversy. In the 1992 Earth
Summit, an attempt was made to develop a bindimyextion on sustainable development
of natural resources based on the 22 legal priesiphderlying sustainable development that
had been developed by the Brundtland Report. Tharteffailed and instead the Earth

Summit settled for the adoption of non-binding piites of environment and development.

¥"Michael Redclift,Sustainable Development: Exploring the ContraditsitRoutledge, 1987).

BArtur PawBowski, 'The Sustainable Development Retioh’ (2009) 4(1) Problems of Sustainable
Developmen65.

*Redclift Michael, 'The Meaning of Sustainable Depehent' (1992) 23(3peoforum395.
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The Earth Summit also adopted Agenda 21 which darei a plan of action for the

achievement of sustainable developni@nt.

Similarly, after the World Summit on SustainablevBlepment, the ensuing Declaration on
Sustainable Development (Johannesburg Declarétiaifi not extend to the ‘modus
operandi’ adopted by states in achieving the gd&le attempt to develop a binding
agreement related to sustainable development waesamrin foiled by a lack of consensus in
the negotiations during the sumifitDuring the period leading up to the Rio+20 Confere
on Sustainable Development, efforts were made teeldp legally binding goals on
implementation of sustainable development. Althonghbinding commitments were made,
the resulting document made reference to the rggist voluntary commitment§ The
absence of a legally binding instrument on sustdédevelopment arguably contributes to

the controversy surrounding the nature and effettieconcept.

Notwithstanding the above, many international emwmental law instruments developed
after the formulation of sustainable developmewbiporate the concept as a policy goal.
However, most of these do not create legally bigdibligations with respect to sustainable
development but rather include it as a guiding@ple or goal of development. The effect of
this is that the legal status of the concept oftasnable development remains unclear.
Sustainable development has been classified vdyioas a ‘concept’, ‘principle’ or
‘emerging principle’ of environmental laff.The term ‘concept’ in this context has been used
to signify a policy objective and to distinguishfiom ‘principle’ which in turn is used to

signify a guideline with a normative character.

“‘Agenda 21: Programme of Action for Sustainable Dmpraent UN GAOR, 48 sess, Agenda Item 21, UN
Doc A/Conf.151/26 (14 June 1992).

“IThe Johannesburg Declaration on Sustainable Deveéoy Agenda item 13, UN Doc A/CONF.199/L.6/Rev.
2, (4 September 2002).

“’Kevin R. Gray, 'World Summit on Sustainable Devebent: Accomplishments and New Directions?' (2003)
52(1) The International and Comparative Law Quarte?l6.

“3Rio+20 United Nations Conference on Sustainableelpment,The Future We WantAgenda iterm 10,
A/CONF.216/L.1(Re-issued on 22 June, 2012) [283].

4 See, eg, the different opinions in tBakzikovo-Nagymaros Project (Hungary v. SlovaKiz997] ICJ Rep 7;
Philippe SandsPrinciples of International Environmental La{Cambridge University Press, 2nd ed, 2003)
266; Alan Boyle and David Freestone (ed#)fernational Law and Sustainable Development: Past
Achievements and Future Challeng@sxford University Press, 1999) 33.

“5Jaye Ellis, 'Sustainable Development as a Legachie: A Rhetorical Analysis' (20083SRN eLibrarg.
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The 1997 International Court of Justice majoritgid®n in theGahiikovo-Nagymarogase
defined sustainable development as an importamicept'*° It has been argued that in doing
so the Court defined sustainable development aduwe \or objective which state parties are
obliged to take into account in the course of denisnaking on development projects. This
implies that sustainable development has implioation the process of decision-making but
not necessarily on the outcortfelt may therefore be concluded from the decisiaat the
recognition of sustainable development as a polexyuirement does not mean that the
outcome of the development process must be subtaitmt rather that the development
must be the outcome of a process that fostersisabta developmerif This suggests that
whereas sustainable development cannot be claksi§ea non-legal policy comparable to a
political ideal, neither can it be defined as aalgwinciple in the strict sense of that term but
rather falls somewhere between the f\%/cProponents of this view, thus conclude that
sustainable development prescribes a process bfssand decision making rather than a

strict legal standard for resource d%e.

In his separate opinion in thi&akikovo case Judge Weeramantry argued that sustainable
development is a legal principle basing his positia the grounds of its ‘inescapable logical
necessity’ and on account of its wide acceptancéhén international global governance
realm> Some scholars leaning towards this view have bekmtant to use the term legal
principle, given the notion’s lack of independesydl weight, and have proffered alternative
descriptions such as ‘umbrella principtéThe reference to ‘umbrella’ signifies the bringing
together of legal and political principles. Accarglito this view, most of the principles

embodied in sustainable development are referred tioee Rio Declaration and include: the

“sGatrikovo-Nagymaros Project (Hungary v. Slovakig997] ICJ Rep 7.

*’Alan Boyle, 'The Gatikovo-Nagymaros Case: New Law in Old Bottles' (198%ear Book of International
Environmental Law8.

“8Douglas FisherThe Law and Governance of Water Resources: Theldiga of SustainabilityNew
Horizons in Environmental Land Energy Law Seriedv@rd Elgar 2009).

“Klaus BosselmarThe Principle of Sustainability. Transforming LandaGovernanc¢Ashgate 2008) 54.

*Joseph W. Dellapenna, 'Is Sustainable Developme®érviceable Legal Standard in the Management of
Water?,' (2004) 127(Dournal of Contemporary Water Research and Edun8iio

*lGalrikovo-Nagymaros Project (Hungary v. Slovakif)997] ICJ Rep 7. Separate opinion of Judge
Weeramantry A(c).

°2 This seems to be approach taken by the ILA inrhatéional Law Association Committee on Legal Aspeaft
Sustainable Development, 'Fifth and Final Repoetrghing for the contours of international lawhe field of
sustainable development' (Paper presented at twel¢hi Conference 2002., New Delhi, 2002).
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principle of cooperation, the no harm principles fbrecautionary principle, the principle of
integration, the principle of common but differertéid responsibilities and the principle of

equity encompassing intergenerational eqity.

The term ‘interstitial norm’ has also been propoasdlefining the legal nature of sustainable
development?! An interstitial norm is referred to as a principhat modifies the normative
effect of other primary norms of international &y establishing the relationship of these
norms when they threaten to conflict or overlagustainable development is so described
given its normativity in establishing the link bet®n economic development and

environmental sustainability.

While acknowledging the legal elements containethénotion, other scholars hold that this
does not make sustainable development a legalipiencrhey challenge the notion on the
grounds of its lack of normativity. Sustainable elepment is regarded as lacking a
normative effect in so far as it cannot be usea dssticiable element in a legal process.
Boyle has argued that it is unlikely that sustaieattevelopment can constitute a legal
element that can be used to challenge the susiiitiyalb a development decision made by a
particular stat&® Whereas this seems to be the position given therityadecision in the
Galkrikovo case,an argument for the inclusion of sustainable dgwelent among the
principles of international environmental law mag/inade on the grounds that other notions
have been recognised as principles of internatidaal despite not having proved a

justiciable element.

The lack of clarity on the legal status of susthieadevelopment is reflective of a deeper
controversy regarding the legal status of prinapté international environmental law in

general. As shall be discussed in the next chaptex,framework that conceives of law as
enforceable statutory rules, the recognition oérinational legal principles in the absence of
evidence of their justiciability becomes problemmatBosselman argues that none of the

various international judicial tribunals such a% tinternational Court of Justice, the

*3Rio Declaration on Environment and Developméht, Doc A/CONF151/26 vol. 1 (1992).
*Ellis, Jaye, 'Sustainable Development as a Legatite: A Rhetorical Analysis' (2008SRN eLibrary

*Vaughan Lowe, 'The Politics of Law-Making: Are thiethod and Character of Norm Creation Changing?' in
Michael Byers (ed),The Role of Law in International Politics: Essays linternational Relations and
International Law(Oxford University Press, 2000).

*Boyle, Alan and David Freestone (eds), Internafidaav and Sustainable Development: Past Achievesnent
and Future Challenges (Oxford University Press9) 9%.
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International Tribunal for the Law of the Sea, f@&nel and Appellate Body of the World
Trade Organization (WTO) or the Human Rights Coumeve referred to sustainable
decision in the context of a norm generating pplecior as a legal principle forming the
reason for the decision (ratio deciderdijThis is notwithstanding the decision in the
Galrikovo casewhich as discussed above resulted in a majorityisaec recognising
sustainable development as a concept of interradtlaw rather than as an overarching legal
principle of international law? In the absence of a decision determining the ngemerating
guality of the notion, its justiciability remainsitested and thus its status as a legal principle

of international law unsettled.

4  Sustainability versus Sustainable Development

Given the challenges associated with the notiorsudtainable development, it has been
argued that a more effective approach would be ¢weldp economic, social and
environmental policies independently so as to avba risk of any of these aspects being
sacrificed for anothefAccording to this view, the inclusion of social amtonomic
considerations in what initially was an agendadovironmental protection, has only served
to water down the principle of ecological sustailigh®*The term ‘sustainability’ is thus
distinguished from sustainable development andgseg as a more accurate description of
the goal sought by environmental law. Accordingth® view, sustainability represents a
higher-order social goal which is also a fundameptaperty of natural systems, while
sustainable development is a variable policy thhoudnich society seeks to enhance the
property of sustainabilit)y® Based on this distinction, the effective way toswme that
normative legal frameworks adopt the ethic embobiedustainable development is to grant

ecological sustainability the status of a legahgiple ®2

*’Klaus Bosselmann, 'Sustainability and the Courtslodirney Yet to Begin? ' (2010) 3(A9urnal of Court
Innovation337, 339.

%8 |bid, 341.

% Richard Peet and Michael Wattsiberation Ecologies: Environment, Development, iSlodovements
(Routledge, 2004)

0 Klaus BosselmaniThe Principle of Sustainability: Transforming LawdaGovernancéAshgate, 2008) 57.

®1Stephen Dovers and Robin Connor, 'Institutions &ulicy Change for Sustainability'’ in Benjamin J.
Richardson and Stepan Wood (ed&)yvironmental Law for Sustainability: A Read€@sgoode Readers (Hart
Publishing, 2006).

52Bosselmann, above n 60.
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Proponents of this approach point to the acceptahseistainability by courts as a material
consideration in planning decisiofislt is argued that the inclusion of sustainability
opposed to sustainable development is due to taBvesfacility of adopting the former as a
legal standard. In the case of water resourcegxXample, the adoption of the principle of
sustainability would imply that no more water shibbe used over a specified period than is
naturally or artificially rechargeable during thanse period” It would be much harder to
define a clear standard for sustainable developrgaein the inclusion of in some cases
contradictory goals that must be balanced and taio&es such inter-generational equity
considerations. As a consequence, proponents tdisability argue for its replacement of

sustainable development.

This approach of using sustainability as opposedstistainable development seems
reminiscent of the pre-Brundtland situation chagdsed by an environmental movement
whose strength was undermined by a lack of intemratf environmental sustainability in
development planning. The Brundtland definitiorsatainable development was a response
to the shortcomings of a sectoral based approaehwionmental conservation. An approach
laying emphasis on ecological sustainability asoggp to sustainable development risks
undermining the integration objective sought by @emmission’s concept of sustainable
development. The simplification sought through ttentification of sustainability as the
ethical core may be useful for purposes of fittthg concept more neatly into the existing
legal theoretical and ontological paradigms bus thould be at the cost of obscuring other
ethical values such as social equity and econongtfave which are also important for
society particularly where water resource goveredaconcerned. This thesis is of the view
that sustainable development constitutes a morepmensive articulation of the policy
goals associated with water governance. The netioseoutlines some of the reasons why

sustainable development is the suitable concept.

5 The Case for Sustainable Development
The Brundtland Report’s explanation of the ratiendehind the notion of sustainable
development provides solid reasons to justify thepsion of the concept of sustainable

development and to counter some of the criticismB@concept discussed above.

®Andrea Ross, 'Why Legislate for Sustainable Develept? An Examination of Sustainable Development
Provisions in UK and Scottish Statutes ' (2008)@0rnal of Environmental La®5, 48.

®Dellapenna above n 50, 91. See also Ethan TimotmthSand Christopher Lant, 'Water Resources
Sustainability: A Guide to This Issue' (2004) 197Jdurnal of Contemporary Water Research and Eduodtio
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Against the claim that the attempt to unite twopdiste realms of the development and
environment is too ambitious and undermines therenment agenda, this report responds
with the argument that in fact the converse is.tflgs view resonates with the arguments
made by many developing countries, which are gtdlppling with poverty. As noted in the
section above, this criticism is founded on thenpse that development is synonymous to
economic growth which growth is driven by expldibat of natural resources. Based on this
premise, it is presumed that economic growth ingpée increase in resource use which in
turn implies the increased risk of environmentagrddation, resource depletion and the
resultant poverty’ The Brundtland Report concedes that economic droist always
associated with the risk of environmental damage ddso recognises that only through
economic growth can poverty, which undermines #ygacity to protect the environment, be
eliminated®® The Report acknowledges that environmental ptioteds inherent in the
concept of sustainable development just as is dleisf on the sources of environmental
problems (poverty and social inequities) rathemthiae symptom&’ In support of the
Brundtland Report, numerous studies have proved tie resource use necessary for
reducing poverty in Africa and Asia would be masdjrhaving little immediate impact on
the scale of global resource use or on carbon @n&s® This further strengthens the
argument that development and environment and ectssarily opposed or irreconcilable.
Sustainable development better represents theasisps of nations at different levels of
growth.

As noted from the Brundtland Report, sustainableeltgpment was not intended to replace
the environmental movement but rather to improedtiorts of the movement to implement
environmental protection. The Report points to features of environmental law at that time

that limited its effectiveness in achieving envimental goals and which would be remedied

85Claire Melamed, Andrew Scott and Tom Mitchell, '‘S8egted at Birth, Reunited in Rio? A Roadmap to 8rin
Environment and Development Back Together. A Bagitgd Note' (2012) <www.odi.org.uk>.

United Nations World Commission on Environment @evelopmentReport of the World Commission on
Environment and Development: Our Common Futmeex to document A/42/427 - Development and
International Co-operation: Environment (1987) [8].

Ibid [50].

8 See for example International Energy Agendyorld Energy Outlook 201{IEA/OECD, 2011);Richard
Dobbs et alResource Revolution: Meeting the World’s Energytevials, Food and Water Need3dicKinsey
Global Institute, 2011).
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by adopting sustainable development as a paradigrinfernational law® Firstly, the fact
that international environmental law was until thetructured along the territorial
organisation of states undermined its capacity ftectvely pursue global environmental
governance goals. Further, environmental law lackednifying principle resulting in
dispersion of efforts in setting protective measuamd sectoral approaches. Sustainable
development helps unify these efforts, elevateigbaes to a global level and thus improve

the chances of implementation of the objectivegbbby the environmental movement.

For a significant proportion of the global popubati a direct relation exists between natural
resources and their livelihoods. In light of thidegiven the economic challenges and social
inequities that characterise many societies, acypoliocusing solely on ecological

sustainability seems unjustifiably skewed. This sthethus argues that sustainable
development represents a more comprehensive pgdialyfor water resource governance in
these situations. Further, even in developed cmstwater resources may be closely linked
to the economic, social, cultural and religiousuesl of some communitié$ As a result, a

policy goal that isolates ecological sustainabifitym these social, cultural and economic

aspects would be undesirable in so far as it olesdine reality.

Consequently, notwithstanding the challenges ofléementing the concept of sustainable
development, this thesis argues that presentyoitides the most suitable articulation of the
integrative approach to development of naturalueses. In the case of water resources, the
appreciation of this nexus is crucial. Apart fromvimg an economic value, water is
absolutely essential for survival both of humampeiand of ecosystems in general. Besides,
water also has social, cultural and in some cagefigious value. A societal goal for water
resource governance systems should incorporate tradges of water. While conceding that
as an articulation of societal values, the conoggpt eventually evolve, this thesis argues that
for the moment sustainable development constitutes most suitable paradigm for

developing water resource governance systems.

The next section discusses the implication of ipooating sustainable development as a

policy goal for water governance.

%United Nations World Commission on Environment @evelopmentReport of the World Commission on
Environment and Development: Our Common Futmeex to document A/42/427 - Development and
International Co-operation: Environment (1987),1éh

0 See the arguments made for the nexus betweerirgstizy and indigenous claims to religious andrispal
value of water resources in Rhett B Larson, 'Holgt& and Human Rights: Indigenous Peoples' Rekgiou
Rights Claims to Water Resources' (2018rzona Journal of Environmental Law and Policy
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B Water Governance Systems for Sustainable Develdpmen
As noted in the introduction to this chapter, wasethe most essential resource for human
life and eco-system health. A review of the prestate of freshwater resources globally and
in Kenya where the Marakwet community live in tleldwing subsection demonstrates the
challenges faced in the development of water regogovernance systems for sustainable

development.

1 State of Renewable Freshwater Resources

Water is a natural occurring resource that is tmes@xtent renewable. It is estimated that
about 110,000 cubic kilometres of precipitation ad land annually with approximately two
thirds of this being lost through evaporation ahd temaining third being converted to
surface runoff that eventually feeds rivers, lakesl groundwater aquifefS Rivers, lakes
and aquifers are referred to as renewable fresihwatources in so far as they can be
withdrawn and used for various purposes and themtewlly returned to the environment.
This process by which renewable freshwater ressureach the earth are used and then
return to the environment forms part of the bigggdrological or water cycle. In broad terms
the hydrological cycle refers to the cyclic movetnainwater in the globe, from the sea to the

atmosphere, from the atmosphere to the sea andauerstly back to the séa.

Human beings have a strong impact on the hydradbgigcle due to the role they play in
withdrawal of water resources both in terms of 8oand stocks. Renewable water resources
are referred to in terms of flows while non-renelgdipeshwater resources are referred to in
terms of quantity or stock. The terms ‘withdrawal’, ‘abstraction’ or ‘extracti of water
refer to the act through which water is removedririls source for a specific us8t is
estimated that of the total water withdrawn worldeyi 42% is used for agriculture, 36% for

households and 27% for manufacturlAdhe basic needs of securing food supply as well as

"Robert B Jackson et al, 'Water in a Changing W¢2i@01) (9)Issues in Ecologg, 2-4.
2 Caponera above n 1, 4.

3Jean Margat, Karen Frenken and Jean-Marc Faureg \Water Resources Statistics in Aqustat' (208B)D's
Global Information System on Water and Agricultdtp://ftp.fao.org/agl/aglw/docs/PaperVienna200%:pd
for more on this distinction of renewable and nenawable water resources.

"“Amit Kohli, Karen Frenken and Cecilia Spottorn,sBinbiguation of Water Use Statistics' (2010)
<http://www.fao.org/docrep/013/al815e/al815e00.pdf>

Spetra Doll et al, 'Impact of Water Withdrawals fr@amoundwater and Surface Water on Continental Water
Storage Variations' (2012) 59-80urnal of Geodynamick43, 143.
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sanitation justify the withdrawal of water for getion and household use. Economic
development is to a large extent driven by indusind thus the 27% withdrawal for

manufacturing is necessary for livelihoods.

Kenya, whose Marakwet community is the subject i tase study in this thesis, is
classified as a water scarce country with renewélelehwater resources being below 647
cubic metres, corresponding to about 20.2 cubionidtres per yedf. The average annual
rainfall is estimated at 630 millimetres per yéalhe estimated total water withdrawal at
2000 was 2.7 cubic kilometres with a projectedéase to 5.8 cubic kilometres by 20%0.
While annual water withdrawal is relatively low,etltountry also has a very low storage
capacity amounting to only about 4.5 cubic metressgapita of watef? More than 90% of
the total annual withdrawal is used for agricult??re

Renewability of freshwater water resources is affédy the fact that the water returned to
the environment is not always of the same qualig quantity as that prior to withdrawal.
Consumptive water use refers to a use of watewress resulting in a substantial reduction
in the quantity or quality of water that returnghe environmerft- Non-consumptive uses on
the other hand, refer to uses such as eco-systantemance, navigation, recreation, sport,
fisheries, hydropower production, cultural and otbecial-religious uses that do not reduce
the volume of the water source. About 33% of theuah global groundwater withdrawals are
for consumptive us& Apart from the challenge of consumptive use, 35%lobal water

withdrawal is sourced from groundwater, some ofs¢hgroundwater bodies have such a

"Ministry of Water and Irrigation (Kenya), 'Ministal Strategic Plan 2009-2012. Water for all' (2008)

""FAQ, 'Country Fact Sheet Kenya' (2012)
Aquastathttp://www.fao.org/nr/water/aquastat/data/factsbiaguastat_fact_sheet_ken_en.pdf>.

8Food and Agriculture Organization of the United iias, 'Country Profile- Kenya' (2005\Vater Report No.
9<http://www.fao.org/nr/water/aquastat/countries ioag/kenya/index.stm>.

9 Ministry of Water and Irrigation (Kenya), 'Ministal Strategic Plan 2009-2012. Water for all' (2018

®Food and Agriculture Organization of the United iN@as$, 'Country Profile- Kenya' (2008yater Report No
9<http://www.fao.org/nr/water/aquastat/countries ioag/kenya/index.stm>.

8.Amit Kohli, Karen Frenken and Cecilia Spottorn,sBinbiguation of Water Use Statistics' (2010)
<http://www.fao.org/docrep/013/al815e/al815e00=pdf.

82petra Doll, et al, 'Impact of Water Withdrawalsnfr@sroundwater and Surface Water on Continental Wate
Storage Variations' (2012) 59-80urnal of Geodynamick43.
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negligible rate of recharge on a human time sdad¢ they are regarded as non-renewable

source$? These groundwater renewals affect the sustaitabilifreshwater resources.

As noted above, most freshwater withdrawals ar@fmposes of meeting human needs, with
agriculture accounting for approximately 70% of ttetal worldwide withdrawals of
freshwater resources. Despite the need for thedvathal of freshwater for human needs, the
centrality of freshwater for life systems makessistained availability a necessity not only
for human needs but also for the ecosystem. Ergstinie sustained availability of water for

these multiple needs constitutes one of the fundéhehallenges for modern soci@fy.

Apart from the challenges posed by withdrawalssHveater resources are also under pressure
from the effects of climate changfeWhile modelling techniques used to predict climate
change effects are controversial, at the presatd sf scientific development, they represent
the best available source of scientific informatmm anticipated effects of climate change.
One of the predicted adverse impacts of climategban freshwater resources is increased
scarcity especially in the sub-tropical and midilate areas of Central America, Southern
Europe, northern and southern Africa and Austf&liais also predicted that climate change
is likely to cause extreme changes in the magnjtirdguency and intensity of precipitation
levels causing more frequent and violent floods amote prolonged droughté. These
changes will affect the East African Region wheraaked reduction in water availability is
predicted to result in productivity losses estirdaét 33% in maize and more that 20% in
sorghum and 18% for millét. Some of the predicted effects of anthropogeninate change
such as the increased frequency and magnitudénwdiel-related natural disasters are already
being experienced in the form of droughts, floddsdslides, wind storms and hail storms all

of which have an effect on rain-fed agriculture.

83petra Doll, et al, 'Impact of Water Withdrawalsnfr@sroundwater and Surface Water on Continental Wate
Storage Variations' (2012) 59-80urnal of Geodynamick43.

8 United Nations Environment Programme, The Greepin@ater Law: Managing Freshwater Resources for
People and the Environment (UNON, 2010).

%United Nations Environment Programme (UNEP) (&fpbal Environment Outlook GE@nvironment for
DevelopmentGlobal Environment Outlook Report (United Natidisvironment Programme, 2007).

8 Bryson Bates et al (ed<}Jimate Change and WateiPCC Technical Paper VI (IPCC Secretariat, 2008).
¥lbid.
®ponald K Anton and Dinah L SheltoEnvironmental Protection and Human Rigli@ambridge University

Press, 2011), 464.
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The above factors have led to the description efpitesent state of freshwater resources both
globally and in the East African region, as ‘a isti&® Nations all over the world are
struggling to ensure adequate freshwater suppthd people and to the environment in a
climate of competing uses complicated by the adveffects of climate change. However,
even though the physical scarcity of water res@irs@ main challenge, poor governance is
exacerbating the probleffi Arguably, power, poverty and inequality as opposeghysical
availability are the greater challenges for wateanagement in many jurisdictioffs.In
Kenya, for example governance issues and developamatienges aggravate the problems
of water stress caused by physical scarcity andralatisasters. These challenges include
corruption, financial constraints, continuing detgion of catchment areas and high levels
of unaccounted for water as well as the challemfenanaging regional basif$Most of
Kenya's water resources are shared and thus preblemregional governance of
transboundary basins have implications on the watailability in the country. For instance,
the Marakwet community studied in this thesis, seuheir water from the Embobut River
which is part of the Lake Victoria Basin which extis across Kenya, Uganda and Tanzania.
The availability of water resources for the comnyimé thus affected by activities of other

users of the Basin.

A brief overview of the state of freshwater resasrthus confirms the need to address water
resource management issues in the context of \yat@rnance and sustainable development.
In the following section, the notion of water govance is discussed further. The section also
analyses the role of law in implementing sustaieat@velopment through water governance

frameworks.

2 Water Governance and Law
Legal systems are not the sole components of waieernance systems. However, they

constitute an important part of these systems. iaf mxamination of the notion of water

8United Nations Environment Programme, The Greemihater Law: Managing Freshwater Resources for
People and the Environment (UNON, 2010).

“Jessica Vapnek et dlaw for Water Management: A Guide to Concepts affdcEive ApproachessrAO
Legislative Study 101 (FAO, 2009), 59.

*IUNDP and IFAD, 'The Challenges of Water Governait&he United Nations World Water Development
Report (ed)Jn World Water Assessment Programme, Water: A shaggponsibility (UNESCO, 2nd ed, 2006)
44,

92 Ministry of Water and Irrigation (Kenya), 'Ministal Strategic Plan 2009-2012. Water for all' (2008
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governance in the following subsection provideseful basis for the subsequent analysis of

the role of law in development of water governasystems for sustainable development.

(a) Extending the Notion of Governance to Water

The word ‘governance’ is a broad term still in thecess of evolution and thus has no
universally accepted definitioi.The Commission on Global Governance defines the &s
‘the sum of many ways individuals and institutigngblic and private, manage their common

4 According to this definition, the Commission aclredges that governance is a

affairs.
continuing process in which diverse, and in somsesa conflicting interests could be
accommodated. The process of governance encompaséesuch as laws and regulations,
economic instruments and other initiatives that nbayuseful in achieving the intended
outcome”™ Governance thus includes not just formal instisi and regimes but also

informal arrangements which are considered usefuldgulatiort’

The above notions of governance have influence@m@isource management, though the
term has only recently been applied to water resmurThe connection between governance
and water management was first made in 2000 aSdwond World Water Forum at The
Hague®’ The concept is now widely used in research, pokmd practice of water
management. The Global Water Partnership (GWPxhagcterised the world water crisis
as mainly a ‘crisis of governance. Water resourceegnance has been described as ‘the
range of political, social, economic and administea systems that are in place to regulate

development and management of water resourcesramigipns of water services at different

levels of society®

%Jessica Vapnek, et al, Law for Water ManagemAnGuide to Concepts and Effective ApproachesO
Legislative Study 101 (FAO, 2009).

%Commission on Global Governand@ur Global Neighbourhood: The Report of the Comimis®n Global
GovernancgOxford University Press, 1995).

%United Nations Department of Economic and Socidaité (UNDESA), 'Valuing and Charging for Water' in
World Water Assessment Programme (&dater: A Shared Responsibiliff/ NESCO 2nd ed, 2006. ) 400.

%Commission on Global Governance, Our Global Neiginbood: The Report of the Commission on Global
Governance (Oxford University Press, 1995).

’Second World Water Forurinisterial Declaration of The Hague on Water Seétyin the 21st Centur{22
March, 2000).

%peter Rogers and Allan Hall (edBffective Water Governanc&ec Background Papers (GWP, 2003), 7.

44



The use of the term water governance signifiesith fsbm the perception of the state of
water resources as a bio-physical crisis to ascasigovernance. This has widened the scope
of water management from technical issues of wataiability to socio-economic and even
political issues surrounding water resources inolyddemocracy, corruption, and power
imbalances® The paradigm of governance has also served tdligligithe link between
poverty, development and water scarcity. The foatioh of water resource management in
terms of governance has also contributed to itsemption as a multi-level governance task
involving authorities from local levels, to the aial, regional, supranational and global
levels® In developing countries the existence of mulielegovernance in the water sector
is especially pertinent. Institutions involved imdé international financial agencies and non-
governmental organisations which provide finanaiatl technical assistance and contribute
to the design and implementation of water goveraasystems as well as customary law
institutions. Governance is thus recognised akéyethat links national policy making with

policy implementation relating to water resourt®s.

In the last twenty five years, societal goals wikpect to water development and use have
been characterised by the effort to find the righlance between environmental protection
and the use of water for human developm&as demonstrated earlier, the concept of
sustainable development serves as a unifying piplog of all the efforts to achieve

environmental sustainability in the course of usiradural resources for achieving economic

development.

There is thus global consensus on the need to @uwssatainable development in water
governance and to govern water effectively so aactueve sustainable development. The
challenge however, lies in the practical implemeaitaof the policy goal. The task of

developing water governance systems for sustainddelopment is one that requires the
cooperation of many institutions and communitieshat international and local level. The

complexity, uncertainty, interdependencies, mudtiptake-holders involved and controversy

“Hakan Tropp, 'Water Governance: Trends and Neadsléos Capacity Development' (2007) 9 (Supplement
2) Water Policy0.

19%30seph W. Dellapenna and Joyeeta Gupta, 'A BookeEsation with the Editors and a Reviewer. Law and
Water Governance: Past, Present, and Future' (B&(3)Water InternationaB98.

patricia Wouters and Andrew Allan, ' What Role ftfater Law in the Emerging “Good Governance”
Debate?' (2004) 15(3purnal of Water LavB5.

102patricia Wouters, 'The Relevance and Role of Wh#av in the Sustainable Development of Freshwater'
(2000) 25(2Water International02, 204.
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characterising the task of developing water gowereasystems that foster sustainable
development has led to the description of the tdstteveloping water governance systems
for sustainable development as a ‘wicked probEthThe notion of ‘wicked problem’

originated in the discipline of policy and socidmning to characterise social complexities

involving constant change and unprecedented clygleamong other difficultied?

As noted earlier, the pursuit and achievement sfasnable development is the responsibility
of governments, entrepreneurs, civil society aredgthblic at large. The question as to what
role law and legal systems ought to play in thektaf achieving sustainable development is

discussed in the following subsection.

(b) Role of Law in Water Governance for Sustainabledbmment

While the general role of law is to set standaaishiman behaviour by prescribing rules that
govern activities and decisions, in some instankeas,does not set a standard of behaviour
but rather guarantees the outcome to be achievedutwe behaviour in particular
circumstanced”™ Understood as such, the role of law with respecpalicy objectives
including that of sustainable development woulddenforce previously set standards. Law
thus ensures that the procedures and standardsusét the decision-making process as

necessary for sustainable development are folldfed.

This view of the role of law distinguishes betweélea procedural element and the substantive
elements of sustainable development and considersak being primarily directed at the
procedural aspect of sustainable development. Tioeepural elements relate to how
sustainable development may apply to a particulapgsed development, while the
substantive element refers to the implementatiosustainable development objectives.
The focus on the procedural element is evidencethéypreoccupation of law with public

participation rights, environmental impact assesgméEIAs), and other aspects of ‘how’

1%Ray Ison, 'What are the Critical Governance Re$elieeds? Urban Perspectives' (Paper presentee at th
National Climate Change Adaptation Research FagiMCCARF) Water Governance Forum, Canberra, 16
November 2010).

%Horst W J Rittel and Melvin M WebbeBilemmas in a General Theory of Plannifigstitute of Urban &
Regional Development, University of California, 29.7

%pouglas Fisher, 'Sustainability - The Principles implementation and its Enforcement' (2001) 18
Environment & Planning Law Journ861, 361.

108hid, 362.

9% aura Horn, "Sustainable Development' - Mere Rfietor Realistic Objective?' (2011) 30niversity of
Tasmania Law Reviet19, 125.
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sustainable development is to be applied. Substamiiements of sustainable development
include considerations such as the sustainableotis&tural resources and the equitable

allocation of resources among different generatths

Arguably, law’s preoccupation with procedural elese contributes to the substantive
elements of sustainable development. For instamgesstablishing a system of allocating
water rights, the law sets up the rules for balap@ompeting needs and determining trade-
offs. Further, the law develops mechanisms designednsure monitoring, compliance,
dispute avoidance and settlement as well the mbd#exting changes in the systéPﬁ.This
contributes to the achievement of sustainable deweént in so far as the law provides a
coherent structure that ensures the coordinatidnpaoper working of the multiple actors in
the deliberation process and determines the bessem®f action to bring about sustainable

development.

Other views hold that water law and legal systermsugther than the procedural aspects
arguing that they establish the necessary substaatid procedural norms for governance,
thus assuring the stability, predictability andkitelity required for the effective governance
of water resourceS? According to this view, the role of water law s to:
a. Define the legal entitlement to water and estaldisights framework that prescribes
the parameters for its development
b. Provide the necessary framework for the balancfrapmpeting needs of all
stakeholders
c. Design mechanisms to guarantee the relevance attiemee of the rights regime
including mechanisms for monitoring, regulationplamentation and dispute
settlement
d. Facilitate the rational modification of the exigfiregime to ensure adaptability to

changing circumstances:

1%patricia Birnie, Alan Boyle and Catherine Redgwéiiternational Law and the Environmerf©xford
University Press, 3rd ed, 2009), 116.

9\outers, Patricia, 'The Relevance and Role of Wader in the Sustainable Development of Freshwater'
(2000) 25(2)Water International02,203

119 bid.
1 bid.
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Consequently, for a legal framework for water goagice to contribute to sustainable
development, it must demonstrate the featuresiftshibove. As shall be noted later in this
thesis, these factors are comparable to the featdemtified by frameworks developed for
analysing the potential of customary law systemswater governance to contribute to

sustainable development.

As noted in the foregoing section, internationaV lan sustainable development provides a
basis for determining the content of the notion @sdinderlying principles. Some argue that
that a discrete sustainable development law is gimgiconsisting of a group of congruent
norms and the body of international environmerdal that addresses the area of intersection
between international economic law and internatignanan rights law*? The following
subsection seeks to identify some of the main featuwf this body of sustainable

development law.

3 Implementing Sustainable Development
The International Law Association (ILA), a recogrdsacademic authority in international
law, has attempted to codify the international l&fating to sustainable development in the
New Delhi Declaration on the Principles of Interoaél Law Relating to Sustainable
Development® The Declaration which represents the view of saveublicists provides a

useful basis for determining the legal content matire of sustainable development.

The Declaration is based on seven main principleéaternational law, which are identified
as key to ensuring the achievement of sustainaeldpment. These are:
a. The sustainable use of natural resources;
The principle of equity and the eradication of piye
The principle of common but differentiated respbiigies;
The precautionary principle;

The principle of public participation and accesgformation and justice;

-~ ® o o T

The principle of good governance; and

The principle of integration and interrelationspgurticularly in relation to

@

human rights and social, economic and environmertiictives:**

"2\arie-Claire Cordonier Segger and Ashfaq KhalfSostainable Development Law: Principles, Practices
and Prospect$Oxford University Press, 2004).

nternational Law Association (ILAfNew Delhi Declaration of Principles of Internatidiaaw Relating to
Sustainable DevelopmenLA Resolution 3/2002, annex, UN Doc. A/57/32946gust 2002).

pid.

48



Although these principles are drawn from interraaiolaw, the Declaration extends their
application to a wider realm, by affirming that tpenciples should guide not only the
interaction of states but also intergovernmentajanizations, peoples and individuals,
industrial concerns and other non-governmentalrizggions’*® The principles thus provide
a basis for developing the substantive contenthef otion of sustainable development.
However, the question of the priority or weightttlvaight to be assigned to the different
principles continues to present a challenge to thwlementation of sustainable
development!® Different views exist on the issue of priority arelative importance of the
different principles in the implementation of suisédle development. Some have argued that
the central aspect of sustainable developmentsis dépendent on its being a bottom-top
approach and that thus the principle of particqpatshould be granted most weight.
However, this view has been contested on the Uhsisthe outcomes resulting from a
bottom-top approach to decision-making are not ssay consistent with ecological

sustainability**®

The absence of prioritization or weighting of thiéedent international law principles for
sustainable development does not hinder the impitatien of the concept by legal
frameworks. As shall be argued later in this thefii® implementation of sustainable
development through legal frameworks for water goaace requires a deliberative process
in which the different principles constituting saisiable development are balanced in the
context of the circumstances. As noted by the IltAe principle of integration and
interrelationship is of particular significanceygn that it represents the very essence of the
concept of sustainable developm&ritThe principle of integration serves as a centohtp

of reference, ensuring that an internal coheresaetained in the course of addressing the

broad and multiple aspects considered in sustairdételopment®

9bid, preamble.

18 nhternational Law AssociatiorEirst Report of the International Law Committee loernational Law on
Sustainable Developmerf2004), 7.

"peter @rebech, 'Customary Law and Sustainable Dewent' (Paper presented at the Workshop in Patlitic
Theory and Policy Analysis, Bloomington, Indiandgylérch 2006).

8\tichael Jacobs, 'Sustainable Development as a €eteConcept' in Andrew Dobson (efpirness and
Futurity: Essays on Environmental SustainabilitydeéBocial JusticéOxford University Press, 1999).

"9nternational Law Associatiorfirst Report of the International Law Committee loternational Law on
Sustainable Developmerf2004), 5.

129hid, 5.
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The New Delhi Declaration contextualizes the cohoéustainable development within the
paradigm of international human rights law. Theorzle for this is the recognition that ‘the
realization of the international bill of human righcomprising economic, social and cultural
rights, civil and political rights and peoples’ hig, is central to the pursuance of sustainable
development’?* Although the complementarity of sustainable depelent and human
rights is evident at a policy and political levidle practical application of this in the context
of law is problematic. Legal frameworks seekingritegrate human rights and sustainable
development have to address issues of how to réequmtentially conflicting rights, as for
example the conflicts arising between the rightatbealthy environment and the right to
development?? In addition to this, legal frameworks must alsdegimine if to consider the
right to sustainable development in the contexiglfts of peoples comparable to the right to
self-determination or as a right at the individleaslel comparable to the right to a healthy
environment or the human right to watét Some of the other practical challenges faced in
the implementation of legal frameworks seeking tmtextualize water governance for

sustainable development in a human rights framewbal be discussed later in this thesis.

The substantive content of the concept of susténdévelopment can thus be determined
from these international law principles of susthieadevelopment. However, the question of
how to develop legal frameworks that contribute ttee achievement of sustainable
development presents a challenge. Various tool® hmeen proposed as mechanisms for
achieving sustainable development. A recent tooppsed by the Rio+20 Conference on
Sustainable development is that of the ‘green emynd** The notion of ‘green economy’ is
used to refer to an economy that can ‘contributertalicating poverty as well as sustained
economic growth, enhancing social inclusion, impgmgvhuman welfare and creating
opportunities for employment and decent work fok alhile maintaining the healthy

functioning of the Earth’s ecosysteni&.

2Ynternational Law Association (ILAfNew Delhi Declaration of Principles of Internatidnzaw Relating to
Sustainable DevelopmenLA Resolution 3/2002, annex, UN Doc. A/57/32946gust 2002), preamble.

122¢imena Fuentes, 'International Law-Making in theel&i of Sustainable Development: The Unequal
Competition between Development and the Environh{202) 2(2)international Environmental Agreements:
Politics, Law and Economic426.

Bnternational Law Associatiorfirst Report of the International Law Committee loernational Law on
Sustainable Developmerf2004), 7.

124Rjo+20 United Nations Conference on Sustainableelmpment, The Future We Want#Agenda iterm 10,
A/CONF.216/L.1(Re-issued on 22 June, 2012) [56].

129bid [56].
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The notion of green economy is proposed as a ngarvof economic growth that focuses on
the intersection between environment and developriwenthe achievement of sustainable
development and eradication of poverty. The adrn®nt of a green economy is dependent
on the development of green economic policies. @/tilese policies are not defined, the
Rio+20 Outcome document provides that green ecanpulicies should: be consistent with
international law; respect the national sovereigsftyountries over their natural resources;
consider the welfare of indigenous peoples androkheal and traditional communities;
enhance the welfare of vulnerable and marginalgedips; and mobilize the full potential

and equal contribution of both men and worfrén.

A further notion of ‘greening of water law’ has Imeproposed as a means of achieving the
green economy in the context of water governanée greening of water law arguably
constitutes a method through which water law caplément sustainable developméfit.
Greening of water law is described as the theaketiod practical effort to modernise legal
regimes for water governance so as to ensure tagration of environmental concerns into
the water management priorities and decision-makiragtices?® In practical terms this
greening of water law involves implementation ahare holistic approach to the drafting of
water legislation so as to encompass all hydrailicalated water resources in decision-
making and ensure that the impacts of decisionghennatural environment and more
specifically on water resources are taken into aetts® The main emphasis of the greening
of water law is thus the integration of environnamonsiderations in water related decision-
making. However, the importance of integrating othspects such as the water needs for
human consumption, sanitation services, agricdlamd industrial production as well as for
recreation and aesthetics is also recognide@ihe greening of water law thus calls for the
balance of the eco-centric and anthropocentricagmbr in development and implementation

of legal frameworks for water governance.

129bid [58].

127 United Nations Environment Programriiéie Greening of Water Law: Managing Freshwater Reses for
People and the Environme(WNON, 2010).

128 |hid 30.
129 |hid 31.

130 |hid 32.
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The objectives sought by proponents of the green@uy and the greening of water law are
sound in so far as they seek to achieve the gostisihinable development in water resource
governance. However, the notion of green economy (@& extension that of greening of
water laws) is limited by its underlying conceptwaid theoretical framework which is
neoclassical economi¢d' In the next chapter, this thesis investigates tihéry and other
legal theories and concepts underlying modern wéter and which therefore set the

parameters within which legal frameworks for wagevernance are developed.

3INicolas Kosoy et al, 'Pillars for a Flourishing farPlanetary Boundaries, Economic Growth Delusiod
Green Economy' (2012) 4(Qurrent Opinion in Environmental Sustainability.
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I CHAPTER3LEGAL THEORIESAND CONCEPT3UNDERLYING ‘MODERN
WATER LAW

A subtle factor influencing the relationship betwestatutory and customary law in the
development of legal water governance frameworksfistainable development is the legal
theories and concepts underlying these framewarlisparticularly the effect of these on the
conceptualisation of law, custom, customary law a@ndperty in these systems. This is
because the possibility of interaction of custormemg statutory law in legal frameworks for
water governance is fundamentally dependent upenations of law, custom and customary
law adopted by these systems. Further, as legakfnarks for water governance are founded
on a property rights regime, the concept and tkesagiffecting the notion of property also

determine the property rights regimes anticipateshodern water law.

Part A of this chapter thus critically analysesalegositivism as the legal theory influencing
the prevalent notions of law, custom, customary &wl property in legal frameworks for
water governance. The analysis demonstrates tinéfisignce attributed to the concepts of
law, custom and customary law in the legal postigiontext. In part B, an examination of
the legal positivist notion of property establisibe significance attributed to the concept
and the effects of classical economic theoriesrawiberalism on the conceptualisation of
property regimes in modern legal frameworks forewagovernance. This discussion also
demonstrates how the commons and common propegimes, which are characteristic of
customary law systems of resource governance, besr relegated to a secondary place in

contemporary property law and thus in legal framdwwdor water governance.

The import of the arguments made in this thesisklm@applied to the legal frameworks for
water governance in many jurisdictions, as most enodvater frameworks demonstrate
common themes. However, the focus of this thesss isountries with a common law system
and consequently, the analysis will primarily caoiesi literature from the common law
system. Further, a review of Marakwet’s water gogece system in the context of Kenya’s
water law in subsequent chapters will be used lisstilate the import of the general

theoretical arguments made in this chapter.

Before beginning the discussion on the legal tlesosind concepts underlying modern law in
common law jurisdictions, a clarification of termsy be useful. The expression ‘common

law system’ is used to designate political entibesstates, whose law for the ‘most part is
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technically based on’ English Common Law concépitae qualification ‘for the most part’
and ‘technically based’ in the above definition @dmmon law systems is an important
caution against the assumption that all legal systelassified as common law systems are
similar. The classification is largely the resultaohistoric link of the country’s legal system
with the English common law system. However, witle fpassage of time, common law
jurisdictions have developed distinctive legal eyss with some countries adopting elements
from pre-existing indigenous or religious govermarfiorms and others leaning towards the
codification approach which is characteristic ofildaw system<. Kenya is a good example
of this, as it is classified as a common law coyrttnough in reality it has a mixed system
that integrates customary law and Muslim law whie tommon law. Notwithstanding the
differences in the different countries, the clasation provides a useful categorisation for

purposes of scoping the analysis of the notiomwfih this thesis.

A Law, Custom and Customary Law in Legal Positivism

1 Legal Positivist Theories and Concepts
While appreciating the complexity of factors affagt legal systems and the dangers of
oversimplification, it can reasonably be concludbdt in the last two centuries, law in
common law jurisdictions has been influenced targd extent by the legal positivist thedry.
This is notwithstanding the existence of other lahaories such as critical legal studies,
feminist legal theory, critical race theory, andspmodernism. The fact that these theories
often seek to critique the legal positivist notioihlaw, confirms its prevalence in shaping

contemporary legal and institutional frameworkshbait the international and national law.

The positivist notion of law underlying modern leggistems has far reaching consequences

on the understanding of law, custom, customary lpwmgperty and human rights. The

YUniversity of Ottawa,Common Law Systems and Mixed Systems with a CorhaweriTradition (2012)
University of Ottawa <http://www.juriglobe.ca/enggsjuri/class-poli/common-law.php>.

2 For a discussion on the interaction of English smn law with these indigenous governance systems $¢
Matson, 'The Common Law Abroad: English and Ind@enLaws in the British Commonwealth' (1993)H#
International and Comparative Law Quartei$3.

3University of Ottawa, above n 1.

“William L Twining, General Jurisprudence: Understanding Law From alaloPerspectivel.aw in context
(Cambridge University Press, 2009) in general; Jeimmis, Philosophy of Law. Collected Essays: Volume IV
(Oxford University Press, 2011), 162 referring tdlience of Austin and Bentham on English-speaking
philosophy of law.

5 See Terry Hutchinsomesearching and Writing in Lagawbook Co, 2006), 53 for an outline of the main
themes of these schools of jurisprudence.
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significance given to these concepts determinesnttare of legal frameworks for water
governance developed in these jurisdictions. Tkidtien thus reviews the notion of law
expounded by legal positivism and the theory ofvidledge underlying this notion of law.
The theory of knowledge underlying the notion ofvlan legal positivism as shall be
demonstrated has contributed to the notion of costad the relation between law, reason
and custom in modern legal frameworks. The sigaifee attributed to custom in the context
of legal positivist theory, as shall be shown, h#tuenced modern law’s conception of

customary law and its place in the statutory Iégahework.

The legal concepts and theories underlying conteampccommon law systems have their
origin in the post 17 century common law jurisprudenteOne of the most influential
theorists of this period is John Austin (1790-18%8) English jurist to whom the systematic
articulation of legal positivist theory is attrileat At the root of Austin’s legal positivism was
the notion of separability of law from its meritdis notion of law was founded on the
argument that: ‘the existence of law is one thitgymerit and demerit another. Whether it be
or not is one enquiry; whether it be or not confabte to an assumed standard, is a different
enquiry.” This to a great extent reflects the significanteibaited to the concept of law
underlying modern legal frameworks including thésewater governance in most common

law countries.

2 Roots of the Theory

Austin’s notion of law was influenced by the palél philosophy of Thomas Hobbes (1588-
1679). The work of Hobbes laid the foundation fue tegal positivist concept of law and the
central role of the state in legal systems. Thatipal philosophy of Hobbes marked the
beginning of ‘modern common law jurisprudence’ whigas a departure from the ‘classical
jurisprudence’. The term ‘modern common law junigfence’ is used in this thesis to refer to
the common law legal theory expounded from 1600aryd#/and it is argued this legal theory
has been most influential to contemporary legaltmsm. ‘Classical jurisprudence’ on the

other hand is used to denote the legal theory poidhis period which had its foundation in

®Michael Lobban (ed)A History of the Philosophy of Law in the Commowmw/\orld, 1600-1900A Treatise of
Legal Philosophy and General Jurisprudence (Sprin2@07); Gerald J. Postembegal Philosophy in the
Twentieth Century: The Common Law Workl, Treatise of Legal Philosophy and General Juridpnce
(Springer, 2011).

"John Austin and Wilfrid E. RumbléThe Province of Jurisprudence Determined. Cambridigets in the
History of Political Though{Cambridge University Press, first published 183295), 157.
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classical philosophy and which in chapter eighttlit thesis shall be explored as an

alternative legal theoretical framework for devetmmt of water governance frameworks.

Hobbes argued that the legitimacy of law was deeendot on truth but rather on the
authority positing the laW.This view distinguished his notion of law from thaeld by

classical jurisprudence. For classical jurispruéeriaw was the product of reason, while
Hobbes saw it as the product of the will of theeseign® He argued that the normative force
of the law rested not on its substantive justiceationality but rather on the moral authority
of the law-giver’® This concept of law laid the foundation for Ausinegal positivism

which, as noted above, separated the legitimadhefaw from its merit. As shall be seen,
this idea of law as a social fact whose legitimecgot affected by its merit is still prevalent

in modern law.

A further feature of Hobbes political philosophyathinfluenced legal positivism is its
underlying theory of knowledge. Hobbes’ thought wased on a rationalism founded on a
form of logic, which was dependent on the scientifiethod'! Hobbes equated reason to the
discursive process proper to theoretical knowleatygk thus argued that the legal method had
to demonstrate the same rigour and process of otineoretical sciences. Classical
jurisprudence on the other hand, regarded law @®duct of practical reason and thus, the
method of law was that proper to practical sciend@é® dichotomy of theoretical sciences
and practical sciences has its origin in clasgitélbsophy and shall be discussed further in

chapter eight.

Hobbes clearly distinguished his theory of knowkedgd understanding of reason from that
of classical philosophers such as Aristotle, wharctiticized'? He contrasted science with
what he regarded as less reliable forms of behiefuding probable inference based on
experience, describing the latter as ‘absurditywtich no living creature is subject but

men. Frustrated by the concession made by classicabgiphy of the inexact, fallible and

#Thomas Hobbeg,eviathan(Fontana, 1976) ch 26.

®Martin Rhonheimer, ‘Natural Law as a " Work of Re#s Understanding the Metaphysics of Participated
Theonomy ' (2010) 5%he American Journal of Jurisprudendg, 49.

®Thomas HobbesDe Cive: The English Version [164{Howard Warrender trans, Clarendon Press, first
published 1647, 1983), ch 15.

11 See Hobbes, Leviathan above n 8, 24.
12bid, 26-7.

Bibid, 26.
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variable nature of knowledge derived from practsménces, Hobbes attempted to prove that
law, though regarded as a practical science, waseatictable as the theoretical scientés.

his framework, the function of practical scienced ¢hus of legal science, would be to assure
a greater certainty of expected outcorfielsing geometry as an illustration, he argued that
the application of the scientific method to legajuiry assured greater clarity and undisputed

results.

The theory of knowledge or epistemology undereggal positivism was also influenced by
the thought of David Hume (1711-1776), who is cdesed among the most important
British empiricists:® Hume argued against what he regarded as a comomdaston between
‘is’ that is, the reality and ‘ought’ referring the particular course of action to be takéhle
maintained that in the realm of pure logic, themild be no room for conclusions on
particular courses of action. Applied to the notafiaw and its discourse, this translates to
the separation between what law is, which wouldhgerealm of analytical jurisprudence,
and what law ought to be, the latter being a nakeair evaluative question that was of little

relevance to law. This perspective formed the bafsfsustin’s analytical jurisprudence.

Analytical jurisprudence regards the study of lanaasubject of scientific study. Due to the
influence of Hobbes and Hume, Austin’s idea oféstific study’ was synonymous with the
method of theoretical sciences. One of the objestiof Austin’s work was to identify the
characteristics that distinguished positive lawystHreeing the concept of law from its
perennial confusion with the precepts of religiow anorality*® He thus sought to establish
the criteria by which ‘laws properly so called’ ¢dbioe distinguished from other quasi-laws.
He defined laws properly so called as commandshwbiidige a person or persons to a course

of conduct® Although this definition of laws properly so calleloes not per se exclude

“Stephen A Siegel, 'The Aristotelian Basis of Englisw, 1450-1800" (1981) 56(1BJew York University Law
Review

®Allen S Hance, 'Prudence and providence: On HosbEstory of Practical Reason' (1991) 24k2n and
World 155.

¥william Edward Morris, 'David Hume' (2011Jhe Stanford Encyclopedia of
Philosophy<http://plato.stanford.edu/archives/fall2011/ezgfhume/>>.

David Hume A Treatise of Human Natu(®xford University Press, first published 1739, @po
Baustin and Rumble, above n 7, x.
9 1bid, 10.
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customary laws that are obligatory, he categor@edomary laws as quasi-laws which only

gained the status of laws properly so called iffrtyated by statut®.

In the mid-28' century legal positivism experienced a shift inplasis from the legislative
institutions and coercive force of Hobbes and Bamitio the law implementing institutions
like courts and the systematic and normative cheraxf law advocated by Kelsen, Hart and
Raz, among othefs.These theories concede that law is a productasfore in so far as it is
possible to judge what is legally right and oblaygtrelativising such judgement with respect
to place, time and relevant populatfGriThe concept of law is thus described as practical
reason as was the case in classical jurisprudeétmeever, the understanding of practical
reason underlying this notion of law is similartbat of Hobbes, Bentham and Austin which

blurs the distinction between practical and thécaésciences?

The legal positivist theories of the™@entury also deny that such the judgements indolve
in law require or presuppose a moral basiBor instance, Hart (1907-1992), a dominant
legal positivist of this period, maintains that ldaes not necessarily satisfy the conditions by
which it is appropriately assessed. He defines ésnvthe combination of primary and

secondary rules, with the primary set of rules yppgl to conduct and the secondary set to

determine the creation, application and validitpofmary rules

3 Notion of Law and Legal Method
Although there have been nuances in the articulatibthe theory of law by its various
proponents over the years, legal positivism to dadntains some of the features described
above. For legal positivism, law is regarded asaas fact whose content and existence does
not depend on its merit&. The legal positivist perspective on the questibnvbether law

exists is thus independent of the extent to whinghdo called law satisfies ideals of justice,

20 |hid, 28.

21 See Robert P Georgehe Autonomy of Law: Essays on Legal Positivi®xford University Press, 1999) for
a detailed account of these theorists contributiche positivist concept of law.

22 Neil MacCormick, 'Contemporary Legal PhilosophyheTRediscovery of Practical Reason' (1983) 10(1)
Journal of Law and Societ, 5.

% Siegel, above n 14, 45-46.

#MacCormick, above n 22, 5.

®Herbert Lionel Adolphus Harfhe Concept of La{Clarendon Press, 1961) 89-96.
% See Leslie Green, 'Legal Positivism' (2008)e Stanford Encyclopedia of

Philosophyhttp://plato.stanford.edu/archives/fall2009/ersfiegal-positivism/>.
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democracy or the rule of law but rather is deteediby the presence of the structures of
governance that give the law its legitim&éythe laws in force are dependent on ‘the social
standards its officials recognize as authoritaftweexample legislative enactments, judicial
decisions or social custon®® The implication of this is that for legal positwn, the essence

of law is that it exists and the existence of thies is regarded as unproblematic.

A concept of law as described above does not pecardobjective or external basis on which
the law may be evaluated but rather provides adatanby which its legitimacy may be
determined. Understood thus, legal positivism wdaddgresenting only internal standards for
determining the law’s validity while leaving littier no space for evaluation of the content of
the rules against external standards or realitiudtieg the principles included in the notion
of sustainable development. Adopting this approaetiuces the space for sociological
enquiry restricting it to whether a ‘certain lodigastable and describable legal order is
actually operative and by and large, efficaciousrdhe territory for which it purports to be
valid and binding?® Such an approach to law has led to the critiquiegél positivism as
being too formalist. As noted in the introductionthis thesis, the very nature of the subjects
investigated in this research, that is legal fraomw in the context of customary law,
common property governance systems and water fetaisiable development, would fall

outside the scope of such a perspective of law.

Recent articles on legal positivism have soughtgpond to this critique of legal positivism
as being a formalist doctrine. Green, for exampkeks to clarify the position of legal
positivism cautioning against what in his view arisconceptions of the statement that law is
a matter of social factS. He argues that while some interpret this staterbemhean that
legal positivism is a formalistic doctrine which gpolates that law however pointless or
wrong must be applied by law enforcers and obeyesubjects, this is not the case and none
of the leading positivists ascribe to this perspect This clarification suggests that legal

positivism does not negate the possibility of aaleation of law to determine if indeed it

Zlbid.
Bbid, 1.

2Neil MacCormick and Ota Weinbergekn Institutional Theory of Law: New Approaches &gal Positivism
(D Reidel Publishing, 1986), 2

30Green, above n 26.

31 |hid.
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should be enforced or obeyed. Such an expositiolegz#l positivism blurs the traditional

distinction between legal positivism and natural lagal theory.

Proponents of contemporary natural law legal themogtend that, contrary to a common
misconception, these theories do not maintain thexte is a necessary connection between
law and morality’? It is argued that the only connection that natlaal theorists assert is
‘the connection which cannot be denied withoutrigka moral position on moral grounds,
that is, without making legal theory a part of moatizeory.®® These clarifications from
contemporary natural law theorists and legal pasts8 demonstrate the similarity in
perspective on the relation of law to morality Hye ttwo schools of jurisprudence. In
contemporary jurisprudential literature, what iscontention with respect to the concept of
law is its epistemological foundation, that is, theory of knowledge and concept of reason

underlying the concept of law as a product of rad$o

As noted in the above section, the history of lggaditivism is closely linked to certain
theories of knowledge including rationalism, empgm and logical positivism. Hobbes’
political philosophy which influenced contempordggal positivism was based as noted
earlier on a rationalism that sought to incorporgemmetry and other logical-linguistic
constructs to legal theory. Hume’s empiricism, Wihics discussed was also influential in the
development of legal positivism, held the view thationally acceptable propositions could
only be known or justified through experience. Therging of positivism with rationalism
and empiricism contributed to the development afidal positivism whose characteristic
feature is the view that scientific knowledge (urstieod as empirical or theoretical science)
is the only type of factual knowledge. Contemporkegal theory is arguably founded on

logical positivism.

However, some legal positivists maintain that theoty does not necessarily adhere to
logical positivism despite their ‘historical contieas’ and ‘commonalities of tempe?.It is
argued that, the proposition that the existencdaef depends on social facts, does not

necessarily mean that the method of investigatiroyp social facts must be the method proper

*2Finnis, John, 'Describing Law's Foundation' (200C)L Colloquium 26 January 2014.
* bid, 9.

34 See for example, Neil MacCormicRractical Reason in Law and MoraliffOxford University Press, 2009),
John Finnis,Reasons in ActionCollected Essays (Oxford University Press, 2011pa AMarta Gonzélez,
Contemporary Perspectives on Natural Law: NaturaM.As a Limiting ConcegfAshgate, 2008).

35 See Green above n 26.
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to natural sciences. Such a view suggests thajah pmsitivistic theory of law is compatible
with the method used for practical sciences, wlaistwas noted earlier was opposed by the
fathers of legal positivism particularly Hobbes.nBamporary legal positivism seems to have
returned to the notion of practical reason asmtistirom theoretical reason, as evidenced by
its admission of the possibility of evaluation bétcontent of rules making up law. The only
difference between this contemporary legal positiviand contemporary natural law theory

is that legal positivism still maintains that susfaluation must be value fré&.

From the foregoing, this thesis concludes that @mporary legal positivist theories and
natural law legal theories seem to have mergedantbared conception of law as practical
reason with their differences being related to whelerstanding of practical reason. In the
following section, the relation of custom, law amgson in legal positivism is investigated
further.

4 Relation of Law, Reason and Custom in Legal Pasitiv
Common law jurisprudence developed from 1600 ongs/abpted a different position from
that of classical jurisprudence regarding the i@abetween law, reason and custom. The
discussion following on the notion of custom prevelat the birth of modern common law
jurisprudence demonstrates how and why the notfaustom and by extension customary
law, lost pre-eminence in common law systems.

Before 1800, lawyers in the common law realm regdrdw as a product of reastrThe
resources of this discipline of reasoning refeteedy Hale as the three ‘formal constituents’
of common law were: usage and custom, Acts of &adnt and decisions of the courts of
justice® During this period, most common law lawyers wobkiie been comfortable with
the assertion that ‘the law of England standetmugiverse general customs of old time used
through all the realm: which have been acceptedagpdoved by our sovereign lord the king

and his progenitors and all their subjedfaMost lawyers in this period thus shared the view

38MacCormick, above n 22.
%’Sjegel, above n 14, 20.

*Matthew Hale, The History of the Common Law of Englaftdhiversity of Chicago Press, first published
1713, 1971), 44.

39C st German (edBt German’s Doctor and Studgi@elden Society, 1974), 45.
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that common law could be defined as ‘reasonablgaisahich notion implied both common

custom and common reasth.

Some writers from this period distinguished betw#ecal or particular custom’ and ‘general
custom’ which was current throughout the realm amith was thus granted direct judicial
notice* In the context of this distinction, only generaistom was referred to as common
law, while evidence of local or particular custoadtto be proved as well as its applicability
to the case in question and its reasonableéieBespite this distinction, common law
jurisprudence continued to give importance to tbé rof custom in common law as
demonstrated in the postulation: ‘For the commom ¢td England is nothing else but the
custom of the realnt® Despite the appreciation of the importance of austthis thesis

argues that some of the prevailing views on custonhits relation to law and reason during

this period, contributed to the misconception @& tiotion in legal positivism.

One of these prevalent views regarding the basisooimon law, and by extension of
custom, was the notion of immemorial us&y&everal influential writers of the period
including Edward Coke (1552-1634) and John Davib(t1605) were of the view that the
essence of common law was to be found in its immeahasage. This view tended to
associate the notion of custom with immemorial es&gvies for instance affirmed that:
[Clustom which hath obtained the force of a lawak&ays said to be ius non scriptum (unwritten lafoy
it cannot be made or created, either by CharterpgrParliament, which are acts reduced to writiagd
are always matter of record; but being only matbérfact and consisting in use and practice, it dan
recorded and registered nowhere, but in the merobtiie peoplé®
This marked the beginning of the association oftauswith antiquity and continuity.

Supporters of this view granted centrality to costaarguing that the greatest asset of

“Gerald J Postema, 'Classical Common Law JurispaedefPart 1)’ (2003 ) 2(20xford University
Commonwealth Law Journél55, 157.

“Upid, 168.

2 0On the distinction between general custom andl logstom see T Hedley, 'Speech in Parliament oraRoy
Impositions ' in ER Foster (edProceedings in Parliament 161(¥ale University Press 1966) , 175-176,
Matthew Hale,The History of the Common Law of Englgiuthiversity of Chicago Press, first published 1713,
1971)17 and 30.

“3John Davies, 'Irish Reports' in A Grosart (e@pe Works in Verse and Prose ... of Sir John Davies
(Blackburn, 1876), vol 2, 255.

“4 Postema refers to this view as the Cokes-Davisiipo. Postema above n 40, part D.

“Davies above n 43, 252 and 255.
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common law lay in its wisdom and experience; tisatin its custoni® According to this
perspective the validity of law was evidenced Isyilhmemorial usage which they argued

was more important than the deliberation of Pariatror of the wisest judgés.

This view substituted classical common law’s untderding of the essence of common law
as reasonable usage, to common law as immemoagkeud his de-linking of custom from
reason contributed to the dichotomy of traditiosrali versus rationalism prevalent in the
Weberian sociological foundation of 1&#This dichotomy represents the underlying tension
in modern legal systems, which regard law as statle$ about social mores enacted by the
state and custom as norms of behaviour that atieemgiosited nor reflected updh.Modern
legal systems thus associate law with reasonediplas and doctrines as opposed to being
‘enslaved to customary habits and la#€onsequently, in many common law legal systems
recognising some form of customary law or indigenaights, the requirement for such
recognition is subject to proof that the traditi@re reflective of a distant past and that they
have not been subjected to material alteratioFhis approach has permeated the recognition
of customary or indigenous rights to water in mammmon law jurisdictiond’ Such a
perspective of custom provides an inadequate frarefor the recognition of indigenous or

customary claims over watet.

4 gee, eg, Edward CokEirst Institute of the Laws of Englari@arland first published 1628, 1979); T Hedley,
'Speech in Parliament on Royal Impositions ' in E&ster (ed),Proceedings in Parliament 161(Qrale
University Press 1966); John Davies, 'lIrish Repant A Grosart (ed)The Works in Verse and Prose ... of Sir
John DaviegBlackburn, 1876).

*'T Hedley, ‘Speech in Parliament on Royal Imposgioin ER Foster (edRroceedings in Parliament 1610
(Yale University Press 1966) 175.

“Max Weber (ed)On Law and Economy in Socidtyarvard University Press, 1954).

““Mancur D Olson, 'Articulating Custom. The Politasd Poetics of Social Transformations in Samoad@p0
45(19)Journal of Legal Pluralism & Unofficial Law9, 19.

Amanda Perreau-Saussine and James Bernard Mueplsy, The Nature of Customary Lag{Cambridge
University Press, 2007) 1.

*Deborah Bird RoseNourishing terrains : Australian Aboriginal viewsf dandscape and wilderness
(Australian Heritage Commission, 1996), 42. Thislze position taken iMabo v Queenslan{No 2) (1992)
175 CLR 1.

*2Commonwealth v Yarmi(2001) 208 CLR 1.

*3 The challenges faced by Indigenous groups in Aliatrelying on Native Title rights, confirms thiSee Poh
Ling Tan, 'A review of the legal basis for indigeiso access to water' (Griffith Law School, 2009)
<http://waterplanning.org.au/wp-content/uploads20@/pl-tan-indigenous-water-forum-report-11-felp@f>
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Other common lawyers, recognising that the comnaw had not remained unchanged,
rejected the view that the essence of law laysinnitmemorial usag¥. They argued that the
key to understanding common law lay in the incoation of individual rules and doctrines
into the body of law® For Matthew Hale (1609-1676) one of the proponenthis view, the
incorporation element crucial to common law had timensions, that is, the integration of
rules and norms into the working body of common;land the accommodation of the rules
to the ‘frame’ and ‘disposition’ of the subjects dfe law>® According to Hale, the
integration of rules and norms was a practical lsistbrical exercise and not a purely logical
issue>’ The accommodation occurred through long experiemceuse and this ensured the
incorporation of the law into the very temperamemi manner of the peopleHale held that
the incorporation and accommodation which werdatheart of common law was the work
not of an ‘invisible hand’, as suggested by the smmorial usage argument, but rather the
product of a disciplined and experienced judicidrgined to exercise prudence and
deliberative judgemenrif. While the argument that the essence of the commeris custom

in the sense of immemorial usage erred in so far lagd too much emphasis on custom at
the expense of reason, the Selden-Hade argumentibcted to the over-emphasis on

incorporation at the expense of custom .

The views described above, constitute the conadptastom and common law that Hobbes,
Bentham and other positivists inherited as claksitcanmon law jurisprudence and thus

criticised. Hobbes, presuming that reason and ousteere distinctive elements in common

*'Hale, Matthew,The History of the Common Law of Englaftthiversity of Chicago Press, first published
1713, 1971);J Selden, 'Notes on Sir John Fortedgadaudibus legum Anglie ' id Selden Work§T Wood,
1726) . For a discussion of Hale and Selden’'s viess, Gerald J Postema, 'Classical Common Law
Jurisprudence (Part 1)' (2003 ) 2@)ford University Commonwealth Law Journkh5.

Gerald J Postema, 'Classical Common Law JurispaedefPart 1)' (2003) 2(2)0xford University
Commonwealth Law Journélp5, 174.

**Hale, Matthew,The History of the Common Law of Englaftthiversity of Chicago Press, first published
1713, 1971)30.

*'Gerald J Postema, 'Classical Common Law JurispaedefPart 1)’ (2003) 2(2)0xford University
Commonwealth Law Journdls5, 174.

*®Hale, Matthew,The History of the Common Law of Englaft¢hiversity of Chicago Press, first published
1713, 1971.

*Matthew Hale, 'Reflections by the Lord Chiefe JustHale on Mr Hobbes His Dialogue of the Lawe' in W
Holdsworth (ed)A History of English LawMethuen 1956) vol 5, 505.
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law, argued that reason was the more superior mdtv actior’® He thus affirmed that
‘custom of itself maketh no law...if custom were siffnt to introduce a law, then it would

be in the power of everyone that is deputed to hemuse to make his errors 1.’

The notion of the modern day state has its origithe Hobbesian Leviathan. Hobbes argued
that law based on authority is more certain andepable to a concept of law based on
accumulated wisdom, experience and diverse opinidissview of the human person in a
state of nature was that he/she was so directesklfiynterest that laws based on a system
dependent on the human person’s capacity to reaeaid be subject to manipulation. This
is because the human person would not hesitated@e against reason where this was
against his/her self-interest. Hobbes predicted sh@h system would be open to endless
strife and eventually physical force would becorhe bnly remedy? To forestall this
danger, Hobbes created an ‘artificial person’,ldwathan and justified the existence of this
sovereign through the social contract. The sovardigs established acquired the authority

and power to make laws.

As a consequence, for Hobbes laws are commandsdbdvereign and not the product of
custom, wisdom or experienE%For Hobbes, ‘reason’ in this context referred twtthe
classical notion of ‘artificial reason’ but ratherthe ‘human reason’ of the soveref§his
Hobbesian notion of ‘human reason’ of the sovereigs ultimately not distinguishable from
the will of the sovereign, demonstrating the deeiatof his notion of reason from the

classical notion of practical reason that shaltliseussed in greater detail in chapter eight.

Austin’s work which as noted, sought to prove thiemtific rigour of the discipline of law,
also seems to have reacted against the notion mimom law as essentially popular
wisdom® In the absence of the clear connection betweetnitLiand reason, he argued that

common law represented the implicit commands of gbeereign, in so far as they were

®Thomas Hobbes (edA Dialogue between a Philosopher & a Student of @emmon Laws of England
(University of Chicago Press, 1971), 53-57.

®James B. Murphy, 'Habit and Convention at the Fatiod of Custom' in Amanda Perreau-Saussine and
James B. Murphy (edsyhe Nature of Customary Lai@€ambridge University Press, 2007), 71 citing Hekbb

%2 Thomas Hobbed,eviathan(Fontana, 1976).
% Ibid.

®Thomas Hobbes, Thomas (ed), A Dialogue betweenils®pher & a Student of the Common Laws of
England (University of Chicago Press, 1971)53-57.

8Austin and Rumble, above n 7.
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permitted by the sovereign even though they didditctly originate from the soverei§h.
He is thus credited with establishing a more topsdldmperium-oriented’ approach to law
in contrast with the ‘community-approach’ to lawatihad characterised classical common
law jurisprudenc&’ The community approach to law was based on theajiireg views on

custom.

This thesis argues that the separation of the mati@custom from reason during the period of
the birth of modern common law jurisprudence déscti above, has contributed to the
significance given to custom by legal positivisnenSequently, in modern legal frameworks,
custom is associated with antiquity and immemarsglge. Further, the separation of custom
from reason explains the dichotomy of traditiomalisersus rationalism referred to earlier
and which underlies the perspective of modern Idgaineworks towards custom and

custom-based normative systems.

The effects on modern law of the legal positivish@epts and theories described above are

discussed in the following section.

B Effects of Legal Positivism on Modern Law
1 Customary Law in Legal Positivism

As discussed in the foregoing section, the legaltpst notions of law have contributed to
the contradistinction of custom and reason. Lawniodern legal systems is considered a
product of reason and as custom is not relateeédasan customary rules and norms are not
considered as law. Law is conceived as consistirgnacted rules emanating from the state
while custom in contrast is viewed as consistinghofms of behaviour which are for the
large part not enacted and not the result of aoresand reflective proce¥sThis contrast

of law and reason on the one hand and custom ootliee implies that customary law is not
reasonable and thus cannot be considered as law.vigw reflects to a great extent the
perspective taken by legal positivism towards auwsty law. Hart, expounding on the
positivist definition of what constitutes law, agguthat the ordering of primitive societies

cannot be considered as I&wThis position is consistent with the theory of whedge

% |bid.

®’Roger CotterrellThe Politics of Jurisprudence: A Critical Introdimt to Legal PhilosophyLexisNexis, 2nd
ed, 2003), 21.

%80lson, above n 49, 30.

®Hart, Herbert Lionel Adolphughe Concept of La{Clarendon Press, 1961)89-91.
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underlying legal positivist theory which was hasbalescribed as a Hobbesian-Humean-

Kantian approach to law and reasn.

However, due to the resilience of custom, manyllegstems acknowledge the status of the
customary in their frameworks though as pointedlyuMorss, they do so reluctantly ‘as if
with a silentand of course custom is always with. (fsAs pointed out by Perreau-Saussine,
the prevalent view is that the level of reliancecoistomary rules and practices is a measure
of the coherence and consistency of a legal syssmthat a heavy reliance implies

inadequacy?

Although it is customary, for most modern legalteyss to recognize customary law to some
extent, it is difficult to justify such an inclusicon the basis of the legal positivist theory. As
Morss argues, given its conception of law, it igl dtat legal positivism should recognise
custom at all® This is because legal positivism requires thatgigeeking the status of law
demonstrate certain features that serve as sigrevidence for legal normativity. In the
course of the development of legal positivist tyeds various proponents identify different
characteristics as essential featufesccording to Austin this would be authoritativevper,
while for Kelsen the rules must seek validity otisze in the basic norm. For Hart, the rules
must withstand the test of a formal, that is, mégulated systematic articulation. None of
these features can be demonstrated by customaryAart from this general reluctance to
recognise it, even in cases where contemporary gé&ems recognise it, customary law is

regarded as a thing of the past and not on an éoptitig with statutory law?®

As a result of the above, customary practices aaditions governing the management of

natural resources among individuals of a commuanigyin many cases not recognised as an

%John M. Finnis, 'On Hart's Ways: Law as Reason anéfact' (2008) No.Dxford Legal Studies Research
Papekhttp://ssrn.com/paper=1100170>, 12.

"John R Morss, 'Can Custom Be Incorporated in Lan-the Place of the Empirical in the identificatioh
Norms' (2008) 53merican Journal of Jurispruden@s.

?perreau-Saussine, above n 50, 1.

John R Morss, 'Can Custom Be Incorporated in Lan-the Place of the Empirical in the identificatioh
Norms' (2008) 53American Journal of Jurisprudenc@5.

"Ibid.

SPerreau-Saussine, above n 50, ch 1.
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integral part of the formal legal systéfnin some countries attempts have been made by the
formal statutory legal systems to recognise custgtaav as a source of la(f.However, it is
argued that in even these cases, most forms ofjné@mn of customary law are founded on
the assumption that customary rights are seconrer eights which should be recognized but
only after the statutory rights have been consiflgieis undermining the potential for
recognition of customary law in natural resourcenagement® This is evident in most post-
colonial states including Kenya, where despitefttenal recognition in the legal system of
customary law as a source of law, it is subordihate statutory law and its application

limited to a few instances specified by written Iaw

This tendency of legal systems to regard law aemriaw and to distinguish it from custom,
has influenced the development of legal systemkKenya as observed by Okoth-Ogendo,
who wrote extensively on land tenure systems inyié&hHe identified certain assumptions,
held by development agencies and thus embracedobgrgment, that form the basis of
reform of legal systems for lafil. Though referring to land, Okoth-Ogendo’s obseprai

provide useful insights for understanding the réceforms of water governance in Kenya.

The first of the assumptions is that informality psimarily a problem for developing
countries. As developing countries are poor, a eaffect association of poverty and
informality is established and the conclusion isstmade that informality causes povéfty.

This assumption is partly true, in so far as in ma®veloping countries, a strong informal

"®Marco Ramazzotti, ‘Customary Water Rights and Qopterary Water Legislation Mapping Out the Interface
(2008) (76)FAO Legal Papers Onlirgnttp://www.fao.org/Legal/prs-ol/lpo76.pdf>.

"IN Matson 'The Common Law Abroad: English and ladigus Laws in the British Commonwealth' (1993) 42
The International and Comparative Law Quarterly3.

8 See Donna Craig et #dn Agreement Approach that Recognises Customanyit&Mater Managemert.and
& Water Australia, 2009).

9 The Constitution affirms its supremacy@onstitution 201QKenya) s 2(4) and the Judicature Act confirms
the place of African Customary Law in the hierardfylaws to be applied in Kenydudicature Act 1967
(Kenya) s 3.

8 See for example HWO Okoth-Ogend@roperty Theory and Land-use Analysis: An Essathén Political
Economy of IdeagInstitute for Development Studies, University Whirobi, 1974)HWO Okoth-Ogendo,
Tenants of the Crown: Evolution of Agrarian Law dndtitutions in KenygdACTS Press, 1991).

8IHWO Okoth-Ogendo, 'Formalising "Informal” PropeBystems. The Problem of Land Rights Reform in
Africa' (2006)
<http://web.undp.org/legalempowerment/reports/metizh20consultation%20reports/country%20files/15 yken
a/15_4 property_rights.pdf>.
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sector presence is evidéitHowever informality, understood as the tendencindividuals

to develop social norms outside the statutory légahework to govern certain aspects of
societal life, is common in other parts of the widdo. Robert Ellickson, reflecting primarily
on the experience in the United States of Ameris dbserved this tendency in the context
of the norms governing househofisNazer critically reflects on this tendency in tentext

of the social norms developed by surfers to gowem sharing of waves in beaches in

different parts of the world including Los Angekesd Western Australi&.

A further assumption underlying legal systems ai&lrey as a consequence of the one above
is that formality in the case of law implies writttaws and principles. As the legal positivist
conception of law is about enacted law, which temfvritten and codified law, legal systems
are considered formal if they can demonstrate eidef written laws and principles. This is
based on the presumption that the fact of enactniging and codification necessarily gives
a normative character to the syst&hin this context, a system of governance based on
unwritten or non-codified norms and values is rdgdras informal. This is despite the fact
that such a system may have a greater obligatage fover its subjects than its formal
counterpart.

The above assumptions result in a conceptualizatidhe rule of law as the ‘rule of written
laws'® The implication of this is that any conduct ofaténs using norms not defined by
written laws is regarded as extra-legal and noitifegte. In keeping with the rule of law
theory of development, which bases economic dewvednp on the existence of the rule of
law, developing countries are urged and seek tondbre the informal normative
frameworks or sectof§. The rationale being that the act or process ahédization will
automatically stimulate economic growth by provgligreater security and legitimacy in the

economic environment.

8Tushar Shah, 'Issues in Reforming Informal WateorBenies of Low-Income Countries: Examples from
India and Elsewhere' in John Butterworth Mark Gaomd Barbara Van Koppen (e@}pmmunity-based Water
Law and Water Resource Management Reform in Dewgl@ountries(CAB International, 2008).

%Robert C EllicksonQrder Without Law: How Neighbors Settle Disputearvard University Press, 1991).
®Daniel K Nazer, 'The Tragicomedy of the Surfersm@wns' (2004) 9(2Peakin Law Review
80koth-Ogendo above n 81.

87 |bid.

8 Frank Upham, ‘Mythmaking in the Rule of Law Ortbag' (2002) Ruleof Law Series.

69



In light of the foregoing, this thesis argues ttiaé to the separation of the notion of custom
from reason in law, legal positivism has contrilobute the relegation of customary law.
Further, as a consequence of identifying law withaed and written law, customary laws
are considered as operating in an extra-legal emvient. The effect of this is a lack of
integration of customary law and statutory law he tdevelopment of legal frameworks for

water governance.

2 Centrality of State in Legal Positivism
As noted in the previous section, a characterigature of legal positivism and thus of

modern law, is the central place accorded to the stnd the importance of state sovereignty.

Society today is primarily organised on the basisowereign states. Such a statement may be
challenged given the increasing influence of iraéonal and regional bodies within
territorial sovereignties and in some cases extgndcross territorial states in recent years.
Further, the universal nature of issues such asahurights, and other political, social,
economic and environmental concerns transcenditignah boundaries have given rise to
the emergence of political and economic structulest extend beyond the territorial
boundaries suggesting the reduced role of the. $fateever, despite these developments, the
state continues to be a primary actor in regulatibsocial relations and is thus assigned a
central role in the development of legal and insithal frameworkd® As observed by
Ellickson, the 200 century has witnessed the growth of increased oblgovernment in
regulation of societal organisatiéfhe prevalent view of organised society solelyfie t
context of the sovereign state has led to the umigéng of other social groupings that pre-

existed the modern day states, as well as the gamee systems of these groupiﬁbs.

The state centrism discussed above is evidenterdédvelopment of legal frameworks for
water resource governance both at the internati@mal national levels as shall be
demonstrated in chapter four. In the following &ettthe concept of property and legal

theories influencing common law property governasystems are examined.

8Christian Briitsch and Dirk Lehmkuhlaw and Legalization in Transnational RelatiofRoutledge, 2007)
202.

“Robert C. Ellickson, ‘Taming the Leviathan: WilktiCentralizing Tide of the Twentieth Century Conén
into the Twenty-first?' (2000) 74(BHouthern California Law Reviewlthough Ellickson refers primarily to the
situation in the United States, this observatioapplicable in many other jurisdictions.

%! For a discussion of the misnomer of the conceptation-state in countries in Africa see Leon StiielEhe
Future of Tradition Customary Law, Common Law aeda! Pluralism(Fank Cass 1999).
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C Legal Property Theories and Concepts

1 Water Rights as Property

One of the most important components of modern | lesyatems for water resource
governance is the rights regime adopted by theesysThe legal rights regime determines
the relationship between the users of water ressuaod the water as well as the relations of
users among themselves and with others. The prinaaty of legal frameworks for water
resource governance is thus to establish rulethéallocation and regulation of water rights.
In most modern water governance frameworks, waights are created through an
administrative process that grants the holder ustdry rights over water resourc&sThe
creation of water rights through an administrathet and the nature of the rights granted to
the holders, distinguishes these rights from tiawi# property rights. This raises questions

regarding the extent to which these rights careanded as property rights.

In the context of common law legal theory, propéstgefined as a general term for the rules
that govern people’s access to and control of messuand which rules define not only the
power exerted over the resource but also the oelstiip with other individuals with claims to
the resourcé? Traditionally, legal property theory regards pmipeas a ‘bundle of rights’
that is the package of legally recognised rightd bg an individual in relation to others and
with respect to the object in questibnAlthough, there is controversy regarding the
composition of the bundle, the right to excludes tlght to transfer and the right to use and
possess have been regarded as the most impotiaks*sn the bundle of rights making up

property?®

Most modern legal frameworks of water governangam water rights as property rights.
Some water statutes explicitly or implicitly definbe rights granted under the Act, as
property rights. Kenya’s Water Act for example gestvnership of every water resource in
the State subject to any rights of user granteetutiee Act’’ The Act further provides that:

92Stephen Hodgsom.and and Water- The Rights Interfaé®O Legislative Study (FAO, 2004) 15.

%samantha Hepburn, 'Statutory Verification of WaRights: The 'Insuperable’ Difficulties of Propeiriiy
Water Entitlement' (2010) 19(Bustralian Property Law Journdl.

%Jeremy Waldron, 'Property’ in Edward N. Zalta (&dje Stanford Encyclopedia of Philosoffall 2008 ed,
2008).

%John G Spranklind,Jnderstanding Property LafMatthew Bender & Co, 1999) 2.
*lpid 5.

“"Water Act 2003Kenya) s 4.
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After the commencement of this Act, no conveydaase or other instrument shall[be] effectual taeey,
assure, demise, transfer or vest any person angguty or right or any interest privilege in respesftany
water resource, and no such property, right, ingtrer privilege shall be acquired otherwise thardenthis
Act®
The language used in relation to water rights alsoggests that they are in essence property
rights or at the very least rights akin to properights. This interpretation is further
confirmed by the distinction made in the Act betwerater rights granted by permit and
licences. In reference to licenses, the Act expligirovides that there is no property in a
licence and thus licences cannot be sold, leasedgaged, transferred, attached or otherwise
assigned, demised or encumbet&d@ihe absence of a similar explicit provision inat&n to

permits suggests that these rights are considsrpdoaerty.

Despite their definition as property, the watehtgggranted under modern legal frameworks
do not always encompass the entire bundle of rightipated in the traditional notion of
property. Water rights are often usufructory inunatand in some cases are also subject to
restrictions relating to their use and transferndtbeless, these water rights are still deemed
to be property. The justification for this is theyament that a property right exists where a
legally defensible interest in a thing can be pdyveven though such interest is
incomplete’® In the context of such a definition of propertyater rights need not
demonstrate the entire bundle of rights to be ifladsas property rights. It has further been
held that provided water rights are sufficientlgws® and are granted for a sufficient duration

of time, they are property”

Given the connection of water rights systems amggnty in modern water law, this section
investigates the concepts and theories that hdeented property legal theory in common
law jurisdictions. This investigation serves as thasis for analysing the nature of the
property rights systems anticipated by legal framw for water governance. The analysis
demonstrates the extent to which modern water leworamodates the common property

systems characteristic of customary law governagstems.

%lbid s 6.
“Ibid 58.

1%catherine Mobbs and Ken Moore (edBjpperty: Rights and Responsibilities: Current Aakan Thinking
(Land & Water Australia, 2002) 1.

30seph L Sax, ‘The Constitution, Property Rightd #re Future of Water Law' (1990) Giniversity of
Colorado Law Review
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2 Property in Common Law Systems
In common law systems, law is the foundation ofperty rights. In the context of modern
legal frameworks, property rights exist ‘only ifcato the extent (that) they are recognised’
by the legal syster?? Consequently, the concept and theories that hafleenced the
understanding of law in common law jurisdictionsdéalso had an effect on the notion of
property. This section discusses some of the n@inepts and theories that have affected the

conceptualisation of property rights regimes in o@n law jurisdictions.

3 Property as Exclusion and Dominion
The roots of the prevalent notion of property canttaced back to Hobbes, for whom
property was a key to political philosoptf.In his view, property rules are the tools that
enable people to engage in activities that outstregr ability to protect themselves using
their own individual strengt?* Hume, who as noted in Part A above, also infludregal
positivism, regarded property rules as creationhefsovereign state or conventions entered
into by members of society for purposes of esthliigs the necessary stability for peaceable
enjoyment of what each individual acquired by higifne and industri’® These early legal
positivist notions thus emphasised the importanteroperty rights in the ordering of
society, the importance of the right of exclusionproperty and the role of the state in

endorsing property rights.

Although considered as central to the legal pdsttivotion of property, the right of exclusion
raised a moral question. Given the widely recoghigew that natural resources belong to all
human beings in common, the claim to property &g to the right to exclude others proved
difficult to justify. Whereas Hobbes and Hume sdutjte justification for property in the
universal consent granted by individuals to thetestdohn Locke (163-1704) used the
argument of ‘original appropriatiod®® Locke’'s argument maintained that the unilateral

appropriation of the goods gave the possessor lafulgclaim over the goods as this

1925prankling, above n 952.

1%3Hobbes, ThomasDe Cive: The English Version [1647Howard Warrender trans, Clarendon Press, first
published 1647, 1983).

104n/aldron, above n 94.

195 A Sir Selby-Bigge and P H Nidditch (ed€nquiries Concerning Human Understanding and Conicey
the Principles of Morals by David Hun€larendon Press, 1978) 489.

198 For an elaboration of Locke’s notion of properegsiohn Lockelwo Treatises of Governmei@ambridge
University Press, first published 1689, 1988).
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appropriation represented the effort and labouthef appropriator. His work on property
greatly influenced the notion of private propertydgproperty rights in general in common

law property theory.

This idea of unilateral possession as the basiet tehproperty was reiterated in the case of
Pierson v Postan important authority in common law legal prapescholarshig®’ The case
related to an ownership dispute over a fox pelivben two individuals; one who had set up
the chase and another who had fired the shot tied khe animal. The matter was settled in
favour of the one who fired the shot, on the baisa killing the animal constituted an
indisputable act of acquisition. Arguably, this @sation of ownership with acquisition
continues to influence the notion of property imzoon law which perceives of ownership as

dominion over the thing claiméd®

This dominion regarded as central to the conceptprperty is contrasted with the
stewardship required for the sustainable developrobnatural resources. It is argued that
this emphasis on dominion as opposed to stewardskgbains the almost inherent incapacity
of modern property rights to engage with natdfeFurther, it has been argued that the
prevalent concept of property arose in conditiohsesource abundance in which there was
no need to incorporate notions such as sustaitaaild equity:*° The absence of the notions
of sustainability and equity — key elements of aimstble development - in the concept of
property raises questions regarding the suitabditymodern property regimes for natural
resource governance. Some have gone as far asdol@demodern property law as inherently

anti-environmentat*!

However, not all forms of property rights regimegard exclusion and dominion as central
for ownership. As shall be demonstrated in thei@edielow on common property regimes,
some property governance systems do not consideersWip in terms of exclusion or

appropriation. Nonetheless, the concept of propengerlying modern law seems to favour

%Pierson v. Post3 Cai. R. 175 (N.Y. Sup. Ct. 1805).

%carol Rose, 'Introduction: Property and Language,the Ghost of the Fifth Panel' (2006Faculty
Scholarship Series. Paper 1/&8tp://digitalcommons.law.yale.edu/fss_papers/®/39.

1%9carol M Rose, 'Liberty, Property, Environmentalig®010) Social Philosophy & Policy, Vol. 26, No. 1,
2009

1%eeny Berkes (ed;ommon Property Resources: Ecology and Communisg®&ustainable Development
(1989) 43-44.

"30hn G. Sprankling, 'The Antiwilderness Bias in Aiven Property Law' (1996) University of Chicagow.a
Review63.
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exclusion and dominion, as demonstrated by the ange of private property regimes and
the limited role granted to common property regiméBis emphasis on exclusion and
appropriation in property rights is the result bé tinfluence of classical and neo-classical
economic theory on property law. In most common $ystems, property law has developed
within the nexus of law and economitéThe next section traces this confluence of law and

economics and illustrates some of its effects ap@rty law.

4 Property Law and Economic Theories
The classical economic theory whose origin is lafted to Adam Smith (1723-1740), had a
significant influence on English economic thoughtl@lso on common law legal reasoning.
The convergence of law and economics resultedperaeption of property rights as a tool
for ensuring economic efficiency. The suitability property rights regimes was thus

dependent on how effective such regimes were impting economic outcomes.

One of the central tenets of Smith’s theory wasabssumption that human behaviour could
be characterised as rationally self-interested)yimg that individuals could be expected to
act to maximise their personal benéfit According to Smith, the best possible outcome for
the entire group was the aggregate of these ingividational decisions* As a tool for
economic efficiency, property was thus requiregtovide the incentive for individuals to
invest in the transformation of a particular reseudn such a context, private property rights
were regarded as ideal and the right to excluseotha most important among the rights in
the traditional bundle of property rights.

The liberalist ideologies advocated by classicalnemics have since been redefined and
replaced with neoliberalism. Neoliberalism is a tested term more commonly used by
critiques of the theory than its proponetfsin a broad sense, the term refers to a re-
definition of liberalism that seeks to revert taveore ‘right wing approach’ to economic

policy issues in comparison to classical liberaatfies'*® Its proponents have defined it as

112 carol M Rose, 'Introduction: Property and Langyage the Ghost of the Fifth Panel' (200Baculty
Scholarship Series. Paper 1#8f://digitalcommons.law.yale.edu/fss_papers/1759.

113 5ee Adam SmithThe Wealth of Nationdigireads.com, 2009) 12-13 and in general.
bid.

115 See Noam Chomskyrofit over People - Neoliberalism and Global Ord@teven Stories Press, 1999);
Alaine TouraineBeyond neoliberalisr{Polity Press, 2001) for examples of its negatiwenotation.

1%Dag Einar Thorsen, 'The Neoliberal Challenge. WisatNeoliberalism'(Working Paper, Department of
Political Science University of Oslo, October 2009)

75



an ideology that favours a political economy chtmased by strong private property rights,
free markets and free trade with the state progidie institutional mechanisms to facilitate

these characteristic¢s’

The preference, by classical and neo-classicalanms, of private property rights as the
more effective regime in terms of economic efficigrinfluenced common law property
theory. Blackstone’s definition of property as ttisale despotic dominion...over the external
things of the world, in total exclusion of the rigif any other individual in the universe’ is
premised on the assumption of the rational Smithimtividual*® Demsetz, whose ideas
have been influential in contemporary property ldwory, also contextualises property
institutions in the cost-benefit analysis made hgividuals seeking to maximise personal
benefit'*® Such a framework, favours private property righteer public or collective

property rights and free markets. This is becapswate property grants the individual
exclusivity, which arguably provides the necessacgntive to invest in the development of

a resource.

Apart from preferring private property, neolibesati fosters free markets and free trade.
According to this theory, apart from securing ptévaroperty rights, the state ought to create
and preserve the institutional structures necesf@mthe operation of these markéts.
Where no markets exist, state action may be redjtirereate the markets, though this theory
maintains that the state should subsequently wdthdio allow for free trad&*
Acknowledging that certain external costs includsagial costs cannot be captured in the
individual owner’s cost structure, these theoriemoede that legal intervention may be
necessary to remedy such situations. The use af iBtgrvention to resolve the problem of
external costs has however been challenged witleinatw and economics school. It has been
argued that alienable private property rights agospd to legal regulation provide a more
efficient solution to this problem. Coase, who redited with expounding this solution,

sought to demonstrate that externalities did neeha be eliminated by legal intervention

“Friedrich von Hayeklaw, Legislation and Liberty: A New Statement @f ttiberal Principles and Political
Economy.The Political Order of a Free People (London: Rexge, 1979).

8vjilliam Blackstone Commentaries on the Laws of Engl{879) 2.
“%Harold Demsetz, 'Toward a Theory of Property Rigtit867) 57American Economic Revie34.
12David HarveyA Brief History of NeoliberalisnOxford University Press, 2007) 2.

ibid 2.
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but rather could be resolved through exchange imditions of a perfect marké® The
argument being that in conditions of perfect contioet, trading of competing uses of a
resource would ultimately result in a transactianduring the most efficient resource d&e.

In light of this, property rights regime favouriadjenable private rights have been advocated
as the suitable regimes for resource governande futrther argued that the absence of such
rights would lead to an over-utilization of naturesources as users would consider only their

own cost and disregard the social cost arising fiepletion of the resourcé’

The property rights theory outlined above has dyemifluenced modern law. This is
evidenced by the prevalence of the ‘market rhetariclegal property scholarship. The
‘market rhetoric’ refers to an intellectual trenidacacterised by a perspective of all human-
beings as profit-maximizing individuals and of &lliman interactions as akin to market
transactiond? Arguably, the market rhetoric has led to ‘univéammodification’, that is,
the perception of everything, including persons aalties, as commoditié&® These trends
are evident in modern property law. Apart from tharket rhetoric, modern society has to a
great extent, also embraced the market paradigna. iesult, there is a tendency to model all
legal, moral and political institutions on the mijpal of rationality of individuals advocated
by Smith and a perfectly competitive mark&tAccording to the market paradigm, legal
property institutions modelled on these principlesuld represent the ideal institution in
terms of economic efficiency. This market paradigas influenced legal systems across the
‘North’ and ‘South’ divide resulting in the consi@¢ion of property as a legal institution

evolving towards economic efficiency under theuefice of competitive conditioré®

In light of the above, private property rights megs, where rights can be exchanged in

conditions of a perfect market, are favoured by emndaw. The law’s function is understood

122 5ee Ronald H Coase, 'The Problem of Social CH86Q) 3Journal of Law and Economidsin general.
123 |hid.
124Demsetz, above 1109.

2Margaret Jane Radin, 'On the Domain of Market Rit(1992) 15Harvad Journal of Law & Public Poicy
711, 711.

28\largaret J. Radin and Madhavi Sunder, 'The SulsjedtObject of Commodification' in Martha Etman and
Joan Williams (eds)RRethinking Commodification: Cases and Readinigaw land CulturNYU Press, 2005).

127jules LColemarRisks and Wrong&ambridge University Press, 1992) 11.
28D aniel Fitzpatrick, 'Evolution and Chaos in ProgeRights Systems: The Third World Tragedy of Coteds
Access' (2006) 115(9)he Yale Law Journéd96.
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as the fostering of economic efficiency, and thues morm would be private property with
government intervention restricted to exceptionabes. Modern property law is thus
primarily premised on two main possibilities foroperty regimes: a private property rights
regime or a state owned rights regithe As a consequence, communal ownership or
common property rights regimes are granted limitagortance in modern property law. The
following section examines the notion of the comsand common property regimes in the
context of legal property theory.

5 Common Property Regimes: Notion and Misconceptions
The notion of ‘commons’ is an age old concept igaletheory whose definition though
admitting of different nuances in law is often usgdonymously with property belonging to
the public and which could be unmanaged or managetnunally**° As shall be discussed
further in this section, the term ‘commons’ haserdty been limited to managed commons,
so as to avoid the confusion between limited or aged commons with unmanaged
commons also referred to as open access redith@se focus of this thesis is the limited

commaons.

Despite its lack of popularity in the prevalent peay rights framework, described in the
previous subsection, limited commons have demadestr@silience as a property governance
system. Kenya provides an example of the contirmxéstence of the limited commons in a
predominantly market-based property governanceesysCustomary notions of law and
property, which tend to lay great emphasis on tmarons, continue to exist in Kenya and to
exert an influence on natural resource governatfcéhese alternative notions of law and
property are particularly evident in the land andtev governance systems. This section
explores some of the misconceptions that have dethé relegation of common property

governance systems.

12%arol Rose, 'The Comedy of the Commons: Custom,@ente, and Inherently Public Property' (1986)
53(3) The University of Chicago Law Reviédl, 720.

130 carol M Rose, 'Introduction: Property and Langyage the Ghost of the Fifth Panel' (2006) Faculty
Scholarship Series. Paper 1#8fp://digitalcommons.law.yale.edu/fss_papers/17%2913.

13lsee eg, Berkes, above n 110, Elinor Ostr@oyerning the Commons: The Evolution of Institugidar
Collective Action(Cambridge University Press, 1990).

132alpert Mumma, 'The Role of Local Communities in Eowmental and Natural Resource Management: The

Case of Kenya' in LeRoy Paddock et al (e@)mpliance and Enforcement in Environmental Lawwdaral
More Effective ImplementatiqiEdward Elgar, 2011).
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(a) The Commons: A Primitive Stage in Property Evotutio

As noted above, contemporary legal property theéwag been influenced greatly by the
property rights theory advocated by the law andneodcs school. In the context of
Demsetzian’s evolution of property rights, the cooms represent an initial state from which
property rights subsequently evo?&.According to this view, the commons ought to be
approaching extinction in modern society. As stdiesome more efficient and develop
functional market economies, common property isigadly replaced by individual property

rights.

This view apparently explains the reason why comimaperty systems of natural resource
governance are more common in developing counttiés.argued that, in the case of ‘third
world countries’, the expected evolution from oatess to private property rights as the
value of resources rises, has failed to happertaitfee failure of governance systetislt is
further argued that customary forms of governamdech revolve around common property
regimes, may be the only option in the case oféthiand ‘failing states’ in Africa, where a
market paradigm is not tenable given the absencstate’ in these countrids® Kenya has
been classified as a ‘failed state’ and thus inetlish the list of states for which a community
based approach to water governance as oppose@ tmatket paradigm may be the only

viable solution-3®

While the co-existence of ‘governance failure’ amdhigh incidence of common property
regimes of governance in Africa and other develgpaountries is not in dispute, the
deduction of a cause-effect association is notssardy justified. The resilience of informal
common property forms of governance is observabldeiveloped countries as well, where
some aspects of resource governance remain outs&deurview of the market paradigm or
state regulation. For instance, in a case studsuofers in the United States of America and

Australia, Nazer observes that despite the populafisurfing and the high value placed on

13%Demsetz, above n 119.

134 Daniel Fitzpatrick, 'Evolution and Chaos in PrapdRights Systems: The Third World Tragedy of Csteel
Access' (2006) 115(9)he Yale Law Journ&d96.

13Martin Chanock, 'Customary Law, Sustainable Develept and the Failing State' in Peter @rebech et al
(eds),The Role of Customary Law in Sustainable Developf@ambridge University Press, 2005) 338.

1%susan L Smith, 'Using Community Management of WREsources to Improve Environmental Governance
in Failed, Failing and Fragile States' (2009) tg:www.iucnael.org/en/documents/doc_view/400-susa
smith-community-water-resources-management.raw2tophponent>.
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waves and their distribution among surfers, theldtle or no state intervention to govern the
allocation of this scarce resource. As a resultfessi have developed a fairly complex
normative system referred to variously as the &tgfcode or ‘surfer’s rule’ which is akin to
an informal communal governance system. Case stdidien other ‘non fragile states’ such
as Norway, Greenland and Hawaii also reveal thestemte of customary forms of
governance indicating that the presence of thesetisecessarily the result of the incapacity

of the state to support the market paradigh.

The resilience of the commons and its communaitirisins demonstrates that these property
governance systems are not a passing stage itiext of the evolution of property rights.
Neither should their role be limited to situatianswhich there is an absence of systems to
support the market paradigm. Common property systpravide an alternative regime for
resource governance. They enrich the two-dimenkiasttutional paradigm of governance
characteristic of modern property law. As noted va@bonodern law tends to anticipate
property governance systems based either on priiglds and markets; or on legal
intervention and state regulation. An appreciatainthe potential of common property

regimes as an alternative, has led to their uskeeirgovernance of some forms of intellectual
138

property.
(b) The Commons as a Necessary Tragedy

A further attack has served to disadvantage thé&ddncommons in the field of possible
property regimes and institutions for governancenafural resources. The attack on the
commons in this latter case came from ecology amtdfrom within the legal literature.
However, its widespread influence on the framingpolicy on natural resource framework
affected the conception of property and propergymes in legal systems for natural resource

governance.

In 1968 Garrett Hardin, in an essay addressingtimeilation problem, opposed the freedom

and markets proposed by the classical economiasytharguing that in the case of the

3David Callies, Peter Orebech and Hanne PetershreéTcase studies from Hawaii, Norway and Greehland
in Peter Orebech et al (ed3fe Role of Customary Law in Sustainable Developrf@ambridge University
Press, 2005) .

138Yochai Benkler, 'Property, Commons, and the FinsteAdment: Towards a Core Common Infrastructure'

(2001) White Paper for the First Amendment Program, Bren@anter for Justice at NYU School of Law,
March 200http://www.benkler.org/WhitePaper.pdf.
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commons such an approach led to unbridled expioitatf the shared resourt®.Departing
from Smith’s ‘rational individual’, Hardin soughb tdemonstrate that in the absence of
intervention from without, each individual woulddeap increasing their take from the shared
resource regardless of the fact that such increasdd be to the detriment of the continued
existence of the resource. Smith had contendediftheft to freely pursue their personal
ends, individuals would make and adjust decisiamshe basis of supply and demand with
the end result of being the greatest benefit to dlirdin countered this, arguing that as
demand increased with the growing population oividdials, and supply remained constant,
the Smithian individuals would be trapped in theiwn competitive impulses which would
eventually result in ruin for the resour¢®.He thus concluded that the effect of giving
individuals the free reign proposed by classicaineenics in the case of a scarce resource

would be desolation and waste.

Given this scenario, Hardin posited that commorperty governance regimes could only be
justified in situations of low population denstfi?. The solution to this problem of the

commons, according to him, was the imposition @agger control on the commons and not
the ‘invisible hand’ of classical economics. Givéme wider message of his essay he
proposed the imposition of restrictions on peopfegéedom not just to access the commons
but also to propagate and thus populate, suggethiaigthis could be achieved through

regulation developed by the government and intenat agencie$*®

As noted Hardin was writing from the perspectiveaofecologist. This notwithstanding the
confluence of Hardin’s tragic commons with the Hesilan theory of law and the state are
striking. The rational individuals of Hardin whaftléo their own design use the resource to
exhaustion are comparable to the Hobbesian ‘mdherstate of nature’, who in the absence

of coercive rules to establish social order is istate of war**

Further, Hardin’s argument
for the necessity of property rules in cases ofcstyaresonates with the Humean conception

of property. It is also interesting to note thatrdia’s work was published in a science journal

139Garrett Hardin, 'The Tragedy of the Commons' (1968)(3859)Sciencel 243.

140Garrett Hardin, 'Extensions of "The Tragedy of @@nmons™ (1998) 280(536&cience582, 682.
14adam Smith,The Wealth of Nation@®igireads.com, 2099

142 Garrett Hardin, 'The Tragedy of the Commons' ()96 (3859)Sciencel 2431248.

143 bid.

44 Thomas Hobbed,eviathan(Fontana, 1976).
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reflecting the tendency noted among legal postsvisf blurring the distinction between

practical and theoretical sciences.

Although as shall be discussed in the next subasgcHardin’s view was countered, his

ideas continue to influence legal property theory.

(c) Conceptual Confusion

The argument of the tragedy of the commons hasgdine publication of Hardin's essay,
been subjected to criticism on various grounds. Ohthe criticisms levelled at Hardin’s
essay and at subsequent proponents of the theahe afagedy of the commons is based on
the argument the term ‘commons’ as used in theyassa misnomer. The lack of clarity led
to the term being used to refer not only to the wam pool resource, in this case the pasture
land which the unorganised group of users shangdalbo to infer an association of the term

with the open access management system that reigrleel absence of contrtf

It has been pointed out that the conceptual amiyigissociated with the term ‘commons’ is
not a problem attributable solely to Hardin, aseotiproperty scholars, including legal
theorists, do not use the term unequivocHfiyit is argued that this lack of conceptual clarity
is demonstrated by the multiple connotations aited to the term commons in contemporary
legal property scholarshii§! For example, the term commons for Lessig refees taiversal
open access realm which denotes a right of theigubl enjoy it without need for
permissior*® Litman equates the commons with the notion of fipudomain’, that is a
sphere in which the public has an inherent righise**° A further significance of the term is
provided by Benkler who, applying it to intelleckymoperty, refers to the commons both as

the ‘resource spaces available for all to utilisghweither market-clearance nor hierarchical

14Edella Schlager and Elinor Ostrom, 'Common Prgparid Natural resources: A Conceptual Analysis'
(1992) 68(3)Land Economic249.

146 Tang, Shiu Y and Elinor Ostromihe Governance and Management of Irrigation Systémsnstitutional
perspectiveQDI Irrigation Management Network Paper (Overseasdlopment Institute, 1993).

4TCharlotte Hess and Elinor Ostrom, 'Ideas, Artifaatsd Facilities: Information as a Common Pool Ress
(2003) 66Law and Contemporary Problenid 1.

48 awrence Lessig, Code and the Commons, (Keynoteresddat the Conference on Media Convergence,
Fordham University Law School, February 9, 1999%hicyber.law.harvard.edu/works/lessig/fordhamzpdf

149)essica Litman, 'The Public Domain' (1990)8380ry Law Journab65, 975.
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management’, and a type of institutional arrangdmdistinct from state hierarchical

institutions or market-based institutiot?&.

Some authors contend that given the above multiptaotations in legal property theory, it
is difficult to determine if common property refdsa given right, a non-assigned right, an
unmanaged resource or just something which must @xia democracy’* This is further
complicated by the equating of the commons with‘ghublic domain’ which could refer to

government owned property or property not owneciyone*>

Moreover, the extension of
the concept to the intellectual public domainsitiaimed, could suggest that the commons is
an idea representing certain democratic processgdading freedom of speech and the
exchange of informatiol?> To resolve this, a proposal has been made to heseterms
‘common pool resource’ and ‘common property reginsesas to reduce confusion between

the resource and the governance systems.

The table below contains a clarification of therterproposed by Ostrom and others in a bid

to resolve the conceptual problems associatedthtmotion of property>*

Term Definition

Common Pool A type of resource characterised by a difficulty ddveloping physical of

Resource* institutional means of excluding beneficiaries, fexample an irrigation
system.

*These resources can be owned and governed naticegibnal or loca
government; individuals, private corporations omoaunal groups.

=

There is no necessary association of common pgolrees with a particula
type of regime.

Common Property| A system where members of a clearly defined groayeha bundle or legal
Regime rights relating to a resource including the rightekclude non-members from
using the resource.

Table 1 Clarification of Concepts Related to ComrRooperty

1% 6chai Benkler, 'Property, Commons, and the FinsteAdment: Towards a Core Common Infrastructure’
(2001) White Paper for the First Amendment Program, Bren@anter for Justice at NYU School of Law,
March 200http://www.benkler.org/WhitePaper.pdf47.

151Hess and Ostrom, above n 147, 114.

152 |hid 115.
153 pid.
S4bid.
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The effort by the authors to unpack the term conmsn@ a welcome clarification.
Nevertheless, the definition of a common pool reseyproposed above seems to fall into the
very snare the authors seek to escape. While geed&irdistinguish the thing from the
institutional arrangements governing it, the défim ends up referring to characteristics
influencing the arrangements for governance of rsmource. This reference back to the
arrangements for governance we argue is inevitabteexplains the apparent ambivalence

associated with the use of term commons in legggnty theory.

Further the proposal to redefine the commons ter redlely to limited commons and not to
unmanaged commons would be tantamount to undoihgn@ history of legal property
theory’s use of the ‘commons’. As noted in thedngtof property theory, the term commons
is used to refer not only to a limited commons wharthing is owned jointly and shared by
defined group of people but also to an unlimitethowns akin to an open access syst&m.
In property texts, the reference to the ‘commormifems that the thing referred to is not
owned individually, but may be owned in common ot awned at alt>® In legal property
theory therefore, the term commons is one compatth multiple meanings which fact

may be difficult to change

Apart from the reasons given above, this thesisesghat the apparent ambivalence in use of
the term commons is not the result of sloppineks. fuances inherent in the term reflect the
dynamics of the more generic concept of property Rddgers notes the suffix ‘operty’ is a
malleable concept that fulfils a variety of so@al legal functions such as the encompassing
of property regimes which are the legal structassociated with ownership; and denoting
property rules which are the abstract sourcesgifiteate entittements’ Similarly, the use

of the term commons in relation to property canstmefer to particular legal structures
associated with ownership or the abstract sourckegitimate entitlements relating to certain

things.

Depending on the context, the commons may reféinéahing owned so as to highlight the

characteristic features that require a particutamf of governance. Consequently, in legal

155 carol Rose, 'Introduction: Property and Languagethe Ghost of the Fifth Panel' (200&)culty
Scholarship Series. Paper 1/&8tp://digitalcommons.law.yale.edu/fss_papers/&752

%Carol Rose, 'Introduction: Property and Language, toe Ghost of the Fifth Panel' (2006gculty
Scholarship Series. Paper 1&8tp://digitalcommons.law.yale.edu/fss_papers/&75912-13.

"Christopher Rodgers, 'Nature's Place? Property tRigProperty Rules and Environmental Stewardship'
(2009) 68(3)Cambridge Law Journa$50, 550.
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property theory examples of commons have been gigethe high seas and public rodds;
highways, sidewalks, ideas and facts and cashieeslan a supermark&’ or even
beaches®® Nevertheless, despite being referred to thesgshihe term commons is not used
as synonymous to the thing but rather as refleaifva particular relation of individual(s) to
the thing and interrelations among them with thaghin response to the critique that the
prevalent use of commons does not help distingtieh resource from the governance
regimes, it is useful to note that legal propengarists have frequently clarified that property
is not a thing. Property is rather the relationghigt an individual has with a thing or with
others in relation to the thing and this clarifioatforestalls any risk of confusing property

regimes with the resource or thing goverf&d.

Notwithstanding the foregoing, it is clear tha tise of the term ‘common property systems’
may still result in confusion, with the term beingderstood to mean a form of property
distinguished from other types of property suchpesate property or state property. For
purposes of clarity, the term ‘common property eystin this thesis is used to refer to a
system used to manage a particular common pooliressuch as an irrigation system. This
system of management, though bearing the name ‘commim not limited to granting of

common property rights. As shall be demonstratethéncontext of Marakwet’s customary
law system, the common property system uses a midoth private and common property

rights in the governance of the water resouttes.

6 Non-Tragic Commons
The universality of the prognosis made by Hardirabrcommon property regimes has been

challenged by a myriad of case studies on commapepty regimes from different

18 Rose, Carol, 'The Comedy of the Commons: Custoomr@erce, and Inherently Public Property' (1986)
53(3) The University of Chicago Law Revié\l, 723.

% ochai Benkler, 'Property, Commons, and the FinsteAdment: Towards a Core Common Infrastructure’
(2001) White Paper for the First Amendment Program, Bren@anter for Justice at NYU School of Law,
March 200Mttp://www.benkler.org/WhitePaper.pdf.

180 Daniel KNazer, 'The Tragicomedy of the SurfersmBmns' (2004) 9(2Peakin Law Review.

61 See K. Gray and S.F. Gray (ed¥he Idea of Property in Land.and Law: Themes and Perspectives
(Oxford, 1998), 15for a clarification of property aot being a thing.

%25ee Henry E Smith, 'Semicommon Property Rights $eattering in the Open Fields' (2000) Xfurnal of
Legal Studies Henry E Smith, '‘Community and Custom in Propgi2909) 10(1)Community and Property

and Henry E Smith, 'Governing Water: The SemicomsnainFluid Property Rights' (2008) 50(&}izona Law
Review445. While not directly referring to customary la8mith discusses the concept of semi-commons in
which private and common property overlap and g@#y interact in community systems of naturalaesce
governance.
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jurisdictions showing they can be used to govetunahresources effectively> As noted in
the above section, it has been argued that whadiid@resumed to be common property
regimes were in fact open access regimes and thatamclusions on common property
regimes were thus inaccurdf8 Responding to these criticisms, Hardin in a subsetjwork
years later, regretted his omission of the adjectimmanaged’ to qualify the commons but
maintained that unmanaged commons are necessaifljecs to the tragedy he had
described®®

However, even if applied to unmanaged commons athig, universal application of the
tragedy to all commons may still be challenged. eRosriting some years after the
publication of Hardin’s essay, pointed out that gery of the commons in legal property
history was not always tragic but was in some casa®medic’ in the classical sense of a
story with a happy endin§® This, she argued was the case where certain ppidigerty
such as roads and waterways had qualities singilanfinite returns of scale’ and thus their
being held in common resulted not only in an inéréxpansion of wealth but also enhanced

the ‘sociability of the members of an otherwisenaimed society™®’

Further as noted above, Hardin’s conclusions aemjzed on the assumption that in a case of
open access to resources, each individual will sesrdy act as a ‘free rider. This
assumption, as noted earlier, presumes that alithails will act in accordance with the
conduct expected of the Smithian individual whosiders it rational to maximise individual
benefits and spread costs over the community. Vitkeece of many successful and resilient
commons disproves this assumption. Consequentiy, ribw recognised that in the case of

open access resource systems, there exist alternstiiategies for rational individuals,

163 geg, eg, Elinor Ostrom, James Walker and Roy @ardGovenants With and Without a Sword: Self-
Governance is Possible' (1992) 86(Ehe American Political Science Revield4; Elinor Ostrom et al,
'Revisiting the Commons: Local Lessons, Global @magles' (1999) 284(5418cience278.

18“Siegfried V. Ciriacy-Wantrup and Richard C. Bish&@ommon Property” as a Concept in Natural Resource
Policy' (1975) 15\atural Resources Journ&l3.

1%5Garrett Hardin, 'Extensions of "The Tragedy of @@nmons™ (1998) 280(536&cience582, 683.

**Rose, Carol, 'The Comedy of the Commons: Custonmr@erce, and Inherently Public Property' (1986)
53(3) The University of Chicago Law Revié\l, 723.

187 |bid.
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including the possibility of maximising benefits ascommunity and relying on what is

expected of other resource uséfs.

In light of the above, there is a growing appreciatbof the potential of the commons as a
governance regime framework. Consequently, acatitanalysis of the concept of the
commons in legal property literature is undertakerihe following section. The analysis
forms the basis for determining the extent to whubdern property law accommodates the

commons or common property regimes in the contesg¢source governance.

7 Common Property Regimes in Modern Legal Frameworks
Despite a long history of usage, the commons ialldgeory remains, as Benkler notes, an
‘understudied institutional arrangemei’ﬁg.This is because the concept of property and the
legal theories underlying property law in commow larisdictions do not favour common

property regimes.

As discussed in the previous sections, the conmfeptoperty as developed in common law
legal property theory lays great emphasis on tglet rio exclusion. In accordance with the
assumptions made in the classical and neo-classtomlomic theories, the right to exclusion
provides the necessary incentive for individualsmaeximise the benefit deriving from
resource use. In such a context, the commons @&ded as an antithesis of property, in so far
as it does not provide the right to exclusion @use it'’® The lack of interest in and texts on
common property regimes is thus logical as, if éhisrno property, then no claims can be
made and consequently none can be understood.Eitigris deficiency of texts in property
law relating to the commons presents a challengsctwlars seeking a framework for

common property regimes.

The few texts on the commons in legal property theparticularly after the 8century,

confirm that common law tradition is not very weltiog of group rights in property,

1%8C Ford Runge and Edi Defrancesco, 'Exclusion, Biohy and Enclosure: Historical Commons and Modern
Intellectual Property' (2006) 34(1®orld Development713, 1717.

169Yochai Benkler, 'Property, Commons, and the FinsteAdment: Towards a Core Common Infrastructure'
(2001) White Paper for the First Amendment Program, Bren@anter for Justice at NYU School of Law,
March 200Mttp://www.benkler.org/WhitePaper.pdf.

70 carol Rose, 'The Comedy of the Commons: Custormr8erce, and Inherently Public Property’ (1986)
53(3) The University of Chicago Law Revié\l, 712.

"ICarol Rose, 'Introduction: Property and Languagethe Ghost of the Fifth Panel' (2006) Faculty
Scholarship Series. Paper 1#8fp://digitalcommons.law.yale.edu/fss_papers/12591
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preferring individual rights or rights held by arganised public in the form of the staf8.
However, in many jurisdictions with a common laadition, group rights have continued to
demonstrate resilience. As a result of findingditor no room in the institutional space
created by prevalent legal systems, the commons been relegated to the fringes of formal
legal systems, thus operating in extra-legal emwirents. Certain common characteristics are

observable in common property governance systems.

These systems tend to be based on a set of rulek Wough often unwritten nevertheless
have an obligatory force. The term ‘social nornfisls been used in legal property theory to
describe these unwritten but obligatory rules deedi by users of a common resource.
Social norms are distinguished from other custgonactices or norms which affect human
conduct, on the basis of their obligatory naturlke Dbligatory nature is confirmed by the
presence of sanctions for non-compliah@eDifferent sanctions can be applied by various
actors, ranging from mild sanctions like disappngviooks to more violent forms including
jostling and beating. The sanctions may be apgiiedarious parties including the offender
who may for instance subject himself/herself tdtgtihe person(s) who have suffered as a

result of the non-compliance; or the group whictymsanction the offendéf?

Common property regimes of governance tend to rdsoextra-legal and in some cases
illegal modes of implementing their rules and mgtiout sanctions. The reason for this
feature of common property regimes lies in the faat the concepts and theories underlying
law do not provide space within the legal framewfmmkcommon property regimes. Modern
legal frameworks consider law a set of enactedsrilamwritten rules that are not enacted are
not considered as law regardless of their demadirsraan obligatory force. As a result,

common property systems must rely on informal meigmas for implementing their norms.

As demonstrated by the case study on surfing @uilaarbeaches in the United States of
America and in Australia, common property systelfingovernance may sometimes resort to

extra-legal social sanctions including violence apltysical abuse to implement their

2Carol M. Rose, 'Invasions, Innovation, EnvironmentD. Benjamin Barros (ed}ernando DeSoto and
Property in a Market Economshgate, 2010) 21.

173 see Robert C EllicksoBrder Without Law: How Neighbors Settle Disputervard University Press,
1991).

174 |bid, 123-132.

175 |bid, 131.
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norms'’® The risk of use of unfair or illegal means to ieyplent norms in common property
regimes, demonstrates that these systems arewaysaldeal. Sometimes, groups may, in a
bid to protect what is deemed as just entitlemesiprt to unfair rules or use unjust means to
protect their entittements. The risk of unfairnessinjustice is however not limited to
common property regimes only and is also presemvan the most ideal formal statutory

systems.

The above challenges notwithstanding, the contirxéstence of the commons challenge the
concepts and theories underlying modern law pdatiy the concept of law as statute; its
over-emphasis on state centric organisation, dlenarivate rights and markets. Further, the
resilience of the commons and the intractabilitytef commons and the environment, offers
an opportunity for expanding the understanding mfpprty and its use in environmental
governancé!’ Common property regimes may be more suited toastéship and thus to
resource governance for sustainable developmergnghat their underlying strategy is the

maximisation of communal benefits.

D Conclusion

This chapter set out to respond to the questiomt \\gal theories and concepts underlie the
prevalent notions of law, custom, customary law anaperty in modern legal frameworks

for water governance in common law jurisdictionstsas Kenya.

An analysis of the literature on common law lededdry demonstrated that legal positivism
has had a major influence on the notion of law,tmmsand customary law underlying
modern water law. The discussion argues that ggal lpositivist context, law is understood
primarily as statute and the state has the primaleyin developing the law. The blurring of
the distinction between practical and theoretiealon, in legal positivism has influenced the
legal method resulting in the adoption of a thaoadtscientific as opposed to a practical-
scientific approach to the subject of law. The caxdistinction of law, custom and reason in
legal positivism has contributed to the oppositminrationalism and traditionalism. This
together with the association of customary law vilmemorial usage and antiquity has led

to its undermined role in development of legal feavorks for water governance.

"®Daniel KNazer, 'The Tragicomedy of the Surfers' @Gwns' (2004) 9(2Deakin Law Review.

"Rose, Carol 'Introduction: Property and Language, tbe Ghost of the Fifth Panel' (2006) Faculty
Scholarship Series. Paper 1&8tp://digitalcommons.law.yale.edu/fss_papers/H159
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Legal positivism has led to the perception of progpas central to law and of the state as the
primary actor in the development of property rul€se centrality of the idea of exclusion

and appropriation in the legal positivist conceptad property has served to favour private
property rights regimes. Further, the influenceclafssical economics and neoliberalism on
property law have resulted in the dominance ofgiavproperty rights regimes and markets
with a limited place for state-owned property gowarce systems. As a consequence

common property rights systems are not anticipbjeshodern water law.

A review of international and national freshwatewvegrnance law in the following chapter
illustrates how the legal theories and conceptudsed in this chapter affect the

development of legal frameworks for water goverganc
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IV CHAPTER4‘MODERN WATERLAW’: LEGAL FRAMEWORKSFOR
FRESHWATERGOVERNANCE

In the preceding chapter, it was argued that thalltheory underlying legal frameworks in
most common law jurisdictions is legal positivisAs was demonstrated the legal positivist
conception of law, custom and customary law dodsfogier the integration of customary
and statutory law systems. Further, an examinatibrthe concept of property and the
economic theories underlying property governanagnres in modern legal frameworks
confirmed that these frameworks favour a model dfgpe property regimes regulated by
markets with limited state intervention. Conseqlyerthere is little or no recognition of

common property regimes in these frameworks.

A critical analysis of the international and natiblaw on freshwater resources in this chapter
illustrates the extent to which the legal theorg@®l concepts identified in the previous
chapter have influenced modern water law. The aisbf the national frameworks for water
governance is based on an examination of certaturfies identified as common to legal

frameworks for water governance across most juiidis’

An overview of international law on freshwater resmes in Part A, forms the basis for
determining the extent to which this law influenceational frameworks for water
governance, which are the focus of this researbls 3ection also examines the arguments
made in support of an emerging global water lawt Baanalyses the main features of
modern legal frameworks for water governance temene the extent to which they are
influenced by legal positivism, its notions of laaystom and customary law. The section
also examines the rights systems incorporated tengmvernance frameworks to investigate
the influence on these of property legal theoriesl @oncepts. An examination of the
provisions for the recognition of customary waights and the institutional arrangements for
community participation in water resource managdnwemonstrates the influence that

underlying legal theories and concepts have hatiese frameworks.

A International Legal Frameworks for Freshwater RaseuGovernance
The focus of this thesis is on the disconnect betnstatutory and customary law in national

frameworks for freshwater resource governance drad dffect of this on sustainable

'Caponera, Dante Augusto, Principles of Water Lad Administration: National and International (Tayk
Francis, 2007).

91



development. Nevertheless, national legislationofien influenced by developments in
international governance. In this section, somihefinternational legal instruments related to
freshwater resource governance are discussed whRirtontext of the research questions.
Given the focus of this thesis, this section doatsconstitute a comprehensive discussion of
international legal instruments for freshwater goamce but rather seeks to identify the
instruments which have implications on legal arstiintional frameworks for water resource

governance at the national level and the overagcttiemes of these instrumefts.

Many of the world’s freshwater resources travemsonal boundaries with at least one third
of the total two hundred and sixty three river hadieing shared by more than one couhtry.
The risk of over-exploitation of these shared watesources and catchments have led
countries to develop shared strategies and sokittonwater issues. These efforts have
resulted in international conventions and regi@@kements; declarations of principles and
resolutions of water governance by intergovernniemtganizations; judicial decisions by

international and regional tribunals as well asteabawards; and studies and declarations
made by international non-governmental organisatiand other publicists. All of these

constitute the law used to govern the developmadtrmanagement of international water

courses which include rivers, lakes and other ugrdend aquifers.

1 International Legal Instruments for Freshwater Gmance

Most of the early international water law instrurtgerelated to the navigational use of water
resources for example the Convention and StatutbeRegime of Navigable Waterways of
International Concerfi.However, international law instruments on non-gational use of
international water courses and addressing isstiesrservation and sustainable use have
since been developed. The main international cdivemelating to water governance and
sustainable development is the United Nations Cotwe on Non-navigational Uses of
International Watercours8sThe Convention, which establishes minimum starslaamd

rules for management of international freshwaterses shared by states, is premised on the

’See Caponera, above n 1for a comprehensive disousaithe international legal instruments for freater
governance.

3Meredith A Giordano and Aaron T Wolf, 'Sharing WatePost-Rio International Water Management' (2003)
27 Natural Resources Forut63, 164.

“*Convention and Statute on the Regime of Navigalliays of International Concernpened for signature
20 April 1921, 7 LNTS 35 (entered into force 31 @ur 1922).

*UN Convention on the Law of the Non-Navigationaé$Jsf International Watercoursespened for signature
21 May 1997, [1997] 36 ILM, 700 (not yet in force).
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principles of equitable and reasonable utilizat the obligation not to cause significant
harm. The Convention identifies sustainable devekm as the goal for management of

international watercoursés.

The Convention, though generally accepted as datisj the existing international law

governing international watercourses, is contraeérsThe balance of the equitable and
reasonable utilization of an international waterseuon the one hand and the control of
pollution and protection of the environment on tbther has proved difficult. As a

consequence, the effectiveness of this instrumentréventing environmental damage is
limited.” Further, the provisions of the Convention are sctbfo reservation and the parties
may depart from them, the effect of which is tostdnte it as a framework code or guideline

as opposed to a binding agreentent.

Apart from this Convention on Non-navigational Usédnternational Watercourses, other
international agreements dealing with related aspef the eco-system also constitute
relevant sources of international water law such tlas United Nations Framework
Convention to Combat Desertificatibrand the Ramsar Convention on Wetlands of
International Importan¢® among other conventions. As noted earlier, in tftlito the
international conventions, other regional multitateand bilateral treaties constitute a source
of water law for states. Examples of such agreesnémtlude: The Convention on the
Protection and Use of Transboundary Watercoursek laternational Lakes (Helsinki
Convention)! the Revised Protocol on Shared Watercourses in Sbath African

Development Communit}, the Protocol for Sustainable Development of Lakietdfia

blbid, art 24.

"Patricia Birnie, Alan Boyle and Catherine Redgwdfiternational Law and the EnvironmerfOxford
University Press, 2009), 549-553.

8UN Convention on the Law of the Non-Navigationaé4Jsf International Watercoursespened for signature
21 May 1997, [1997] 36 ILM, 700 (not yet in forca)t 3.

°United Nations Convention to Combat Desertificationhose Countries Experiencing Serious Drought/an
Desetrtification, Particularly in Africaopened for signature 14 October 1994, 1954 UNTé&ngered into force
26 December 1996).

YConvention on Wetlands of International Importaesgecially as Waterfowl Habitabpened for signature 2
February 1971, 996 UNTS 245, (entered into forc®2tember 1975).

YConvention on the Protection and Use of Transbonndatercourses and International Lakepened for
signature 17 March 1992, 1936 UNTS 269 (6 OctolS&6)

?Revised Protocol on Shared Watercoursgeened for signature 7 August 2000, SADC Deppsito
http://lwww.sadc.int/index/browse/page/159 (enttpiforce 22 September 2003).
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Basirt® among others. Other non-treaty agreements retaté@shwater governance include
the various instruments of the International Lawsda@ation such as the Berlin Rules on
Water Resource¥, and the Helsinki Rules on the Uses of the Watdrsnternational

Rivers!®

Where ratified by state parties, the above intéonat law instruments impose obligations on
states to use international or shared watercoumsascordance with the agreements and to
ensure that their national legal frameworks forewajovernance are in accord with the
requirements of the international law instrument® this extent, the existing international
water law provides useful guidance in the goverpaat international watercourses and
transboundary freshwater resources and in theutsolof disputes between state parties.
However, it does not constitute a comprehensivendsgork for resolving some of the
pressing problems of water governance such as wagcity and insufficient access at the
national levef:®

The focus of the international freshwater law fraraek is on rights and obligations of
riparian states and not on the rights of individu&ls a consequence, while international law
instrument on freshwater governance include prowsrequiring states to ensure sustainable
development in water governance, the focus of tistruments is inter-state relations in
relation to shared watercourses. The UN Convention Non-navigational Uses of
International Watercourses though constitutes apcehensive guideline on freshwater
governance for sustainable development. Howewegffect on national legal frameworks is
limited as many states have yet to ratify the Catiea and thus are not legally bound by the
provisions of the Convention.

Recognising the challenges facing the internatitegdl framework for freshwater resources,
some have sought to distinguish international lemnfglobal law and predict that in the next

few decades, a global law for water resource garea is likely to emergg.

3protocol for Sustainable Development of Lake Viet@asin between Kenya, Uganda and Tanzaiimed
on 29th November 2003 (entered into force 1 Decerade4).

“International Law AssociatiofBerlin Rules on Water Resourc&eport of the 71st Conference (2004).

International Law Associatioff;he Helsinki Rules on Uses of the Waters of Inténal Rivers,Report of the
52nd Conference(1966).

K nut Bourquain Freshwater Access from a Human Rights Perspecfiv€hallenge to International Water
and Human Rights Lavnternational Studies in Human Rights (Martinushdff, 2008), 50-54.

" See Joseph Dellapenna and Joyeeta Gupta, ‘TowabdlGaw on Water' (2008) 14(8lobal Governance:
A Review of Multilateralism and International Ordaations437; ibidand Claudia Pahl-Wostl, Joyeeta Gupta
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2 Towards a Global Water Law?
The argument in support of global law in water tegse governance forms part of the wider
global law discourse, which is arguably replacintginational law. According to this view,
the dual paradigm of international and nationahlegders is in the process of transformation
to a new global order characterised by a unifigd$éegal rules and processes drawn from
state practice and jurisprudence though transcgritiifi The European Union (EU) presents

a model of this global post national, post sovergigiovernance trernt.

The case for global governance of freshwater ressuis premised on the observation that
the complexity of water issues far surpasses tpadaty of individual states to resolve the
issues. This, it is argued, makes it necessargtédes to seek the cooperation of other states
and non-state actors in pursuit of solutions te¢heater governance issféds evidence
that this state cooperation and shift to globalegnance is happening, proponents of the
theory point to indicators showing the move fronatestcentred governance to more
supranational forms. An example of an indicatothis increasing role of non-state actors
such as non-governmental organisations (NGOs), ilatelal institutions and private
corporations in water resource governance demdimgridne contracting power of the nation
state®* The proliferation of institutions such as the Gibkvater Partnership (GWB the
International Water Management Institute (IM¥A)and the International Water Association

(IWA)?* confirm the increasing role of non-state actara/aiter governance.

and Daniel Petry, 'Governance and the Global Wagestem: A Theoretical Exploration' (2008) 14(@&lpbal
Governance: A Review of Multilateralism and Intefoaal Organizationgt19.

18 See in general Giuliana Ziccardi Capal@ibe Pillars of Global LawAshgate, 2008).

9 See Christopher J. Borgen, 'Whose Public, Whose@rimperium, Region, and Normative Friction' (200
32Yale Journal of International L&381.

Timothy William Waters, "The Momentous Gravity dfie State of Things Now Obtaining": Annoying
Westphalian Objections to the Idea of Global Gosaoe' (2009) 16(1)ndiana Journal of Global Legal
Studie25.

ZClaudia Pahl-Wostl, 'A Conceptual Framework for Asing Adaptive Capacity and Multi-level Learning
Processes in Resource Governance Regimes' (20@lph&l Environmental Changa?7.

%Global Water Partnership (GWRbout GWR(2012) GWP <http://www.gwp.org/en/About-GWP/>.

Bnternational Water Managment Institute (IWNMAbout IWMI(2012) IWMI
<http://www.iwmi.cgiar.org/About_IWMI/Overview.aspx

*International Water Association (IWA)IWA- The Global Network for Water Professiona8012)
<http://www.iwahg.org/1nb/home.html>.
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Predictors of the emergence of global water law@rtpat a new global order characterised
by ‘porous borders and power-sharing among statasstate actors, and new geographic or
other functional entities’ is already visible intémational economic governaneThis
argument is supported by examples of states cagliwgrnance to institutions such as the
World Trade Organisation (WTO) in matters of traatel the International Monetary Fund
(IMF) and the World Bank in financial and developtheolicy issue$® On the basis of the
above observations some argue that a systemicfsimitthe Westphalian state system is in
proces<’ The replacement of the state by these interndtinsgtutions is arguably manifest

in countries categorized as ‘failed states’ ofiffigi states®

While conceding that there is a greater recognittdnmultiple actors in international
governance, this thesis supports the view thatastroases, states continue to be the primary
actors in the creation, interpretation and impletagon of international ruleS. There is
strong evidence to suggest that in many aspectgovkrnance especially economic
governance, the trend is precisely the oppositéhdRahan an emerging global law, there
continues to be a dominance of sovereigftyhis tendency in international governance,
referred to as state centrism, has been acknowdedlg®ther scholars- The prevalence of
state centrism particularly in the implementatioh international environmental law,
demonstrates a boundary within which internatidaal has developed. International law is

founded on the principle opacta sunt servandavhich obliges states to comply with

%Brian N Winchester, 'Emerging Global Environmer@avernance' (2009) 7(22xdiana Journal of Global
Legal Studied, 22.

%Joseph S Nye and John D Donah@eyernance in a Globalizing World. Visions of Gaarce for the 21st
Century(Brookings Institution Press, 2000), 20.

#IClaire A Cutler, ‘Critical Reflections on the Welsalian Assumptions of International Law and Orgation:
A Crisis of Legitimacy' (2001) 2Review of International Studid83.

2 A Failed State Index based on various indicatensaw published annually. See The Foreign Polioyur
Failed States. An Eighth Annual Collaboration betweForeign Policy and Fund for Peacg012)
<http://www.foreignpolicy.com/failed_states_inde®12_interactive>.

2% 5ee Jose E. Alvarez, 'The Return of the Statd'l(PROMinnesota Journal of International L&23; Waters,
Timothy William, "The Momentous Gravity of the &aof Things Now Obtaining": Annoying Westphalian
Objections to the Idea of Global Governance' (2A@{}L)Indiana Journal of Global Legal Studi@s.

30alvarez, Jose E., 'The Return of the State' (2@0Mlinnesota Journal of International Law.

3 See, eg, Bjom-Oliver Magsig, '‘Overcoming Statetfiem in International Water Law: 'Regional Common
Concern' as the Normative Foundation of Water Sg¢(2011) 3(1)Goettingen Journal of International Law
317; Waters, Timothy William, "The Momentous Grgvof the State of Things Now Obtaining": Annoying
Westphalian Objections to the Idea of Global Gosaoe' (2009) 16(1)ndiana Journal of Global Legal
Studie25.
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obligations imposed by agreements and treatiegezht@to by the states. However, this
principle has been interpreted in international &san exercise of sovereignty as opposed to

a relinquishing of sovereignty.

This reluctance to cede sovereignty, some argu@laes the fragmentation in the
international legal framework for freshwater govaroe which is characterised by multiple
international law instruments addressing varioygeats of water governance, but no legally
binding overall agreemefit.According to this view, the failure to establisk@nprehensive
binding legal instrument is not reflective of aldiae of the international legal capacity to
develop regulations but rather the result of cansciefforts by states to avoid supranational
regulation which may threaten state centrfénSupporters of state centrism argue that the
proliferation of international institutions is nevidence of the weakening of the state but
rather a new form of exercise of state power, whhbse institutions constituting new
hierarchies of state sovereigrifyit is argued that even in the case of ‘failedestain which
the state is apparently absent, the alternativegged through international intervention do
not overcome state centrism but rather restorestagus quo through creations which

resemble the stafg.

Notwithstanding the above challenges of overconstage centrism in the establishment of
an international legal framework for freshwater gmance or a global water law, efforts to

bring water governance issues into the field afnimational human rights law are in progress.

B National Legal Frameworks for Freshwater Governance

Despite the variety in legal frameworks for watesaurce governance at the national level,
certain common traits or trends are observablesacparisdictions. In most countries, the

primary tools used by the public authorities to elep legal systems for water resource

#plvarez, above n 30, 223 Citir§S Wimbledari1923] PCIJ (ser A) No 1. On the right to entepi
international agreements as an act of sovereignty.

%Eyal Benvenisti and George W. Downs, 'The Emplke'w Clothes: Political Economy and the Fragmentatio
of International Law' (2007) 68tanford Law Review95.

*Ibid.

%Jean L. Cohen, 'Whose Sovereignty? Empire Verdesnational Law' (2004) 18(Fthics and International
Affairs 1.

38alvarez above n 30, 263.
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governance are legislation, regulations and staisdaWater legislation encompasses the
statute(s) and implementing regulations governimg administration of water resourcés.
Apart from legislation, legal frameworks for watesource governance also include policy

and supporting institutional mechanisms.

Ideally, the process by which legal systems areeldged or reformed begins with the
articulation of societal goals in the form of pglicenactment or reform of legislation,
implementation and enforcemetitMost countries around the world have in the laste
decades undertaken substantive reviews of theat Bgtems for water resource governance.
Policy goals identified as the drivers for changeude: addressing conflicts between sectors
(Chile); widespread frustration with government daucracy and unsupervised spending
(State of Victoria); resolving past injustices (8oéfrica); or the need for consistency of
direction and purpose in provincial water prograram@Argentina); or sustainable
management and control of water resources (Urudiimythe case of Kenya, the reform
process was driven primarily by the need to separasource management from water

service management so as to protect water regardifesgrvice requirements.

Notwithstanding the differences in legal systemscotintries and the particular policy
definitions, the reforms have in all cases beeimaliely motivated by the pressure caused by
the escalating economic, social and environmergailahds on the finite stock of freshwater
resources. Water policy has moved from a focus atemsupply to sustainability of water
resources. As a result of this common purposestbstance of the legislative reforms across

countries is largely comparabfe.

%Jessica Vapnek et al, Law for Water Managemé@ntGuide to Concepts and Effective ApproachesO
Legislative Study 101 (FAO, 2009) 59.

%Caponera, Dante Augusto, Principles of Water Law Administration: National and International (Tay
Francis, 200y53.

*International Development Law Organization, 'Thegale Framework of Water Resource Management.
Lessons learned from the IDLO Seminar on Legal Ewaark of Water Resource Management Conducted on
September 11-22, 2006 in Rome' (2006)6)elopment Law Update

“0Jessica Vapnek, et al, Law for Water ManagemAnGuide to Concepts and Effective ApproachesO
Legislative Study 101 (FAO, 2009) 4-5.

“Ministry of Water and Irrigation (Kenya)Vater Sector Reform in Kenya and the Human Rightvaier
(Ministry of Water and Irrigation, Kenya, 2007).

“’Stefano Burchi and Ariella D'Andrea, 'Preparing iblzl Regulations for Water Resources Management.
Principles and Practices' (200BAO Legislative Study 80
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The following section identifies some of the comnfeatures of modern legal systems for
water resource governance that are relevant fdysing the research questions identified in

chapter one of this thesis.
1. Centrality of State and Statute in Development aféM_aw

Due to the structure and function of the Westphadiate model, the state through its various
organs plays a central role in the process of laferm. In most jurisdictions, law is
understood primarily as legislation which refersptusitive law, written and in most cases
promulgated under the procedures defined in thetitation of the country as the legitimate
means of promulgatioff. Law thus includes the Constitution, statutes, gitled legislation
and judicial decisions. For public authorities dedt with the development of legal
frameworks the terms law and legislation are oftensidered synonymous, confirming the

underlying premises of the legal positivist notadiaw discussed in chapter three.

In most jurisdictions around the world, water laaform has been characterised by the three-
fold process of articulation of policy; reform ogdislation and implementation and
enforcement? The tendency to equate law with legislation idfedi above is prevalent in
water law where the task of preparing national frauorks for water governance is defined in
terms of enactment of statutes and subsidiary l&igia.*> As a consequence, recent water
reforms in many countries, including Kenya, haveuted on statutory legal systems for
water resource governance with little or no refeeeto the reality of the plural legal systems
that govern land and water resourt&slumma argues, with reference to Kenya’'s Water Act,
that it is founded on a presumption of a legal ®arork that is ‘monolithic and uniform’ and

‘essentially state-centrié”.

Shah observes the same tendency in India and ctletries, where water law practitioners

and scholars delimit the water sector to the tpibars of water law, water policy and water

“3Caponera, Dante Augusto, Principles of Water Law Administration: National and International (Tay
Francis, 2007)49.

“International Development Law Organisation, abod®n3.

“>Burchi, Stefano and Ariella D'Andrea, 'Preparingiowal regulations for water resources management.
Principles and Practices' (20030 Legislative Study 80.

“SUniversity of Dar-es-Salaam, International Water nsigement Institute and Natural Resource Institute,
'Implications of Customary Laws for Implementingdgrated Water Resources Management' (Department fo
International Development, 16 September 2011 2004).

“’Mumma, Albert, 'Kenya’'s New Water Law: An Analysi$ the Implications for the Rural Poor' in Mark
Giordano, Barbara Van Koppen and John Butterwatis), (CABI, 2008).
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administratior® He further demonstrates how literature on instingl change has also
limited its scope to government bureaucraciesrmatiional agencies and legal and regulatory
systems, failing to take into account the ‘humadivised rules-in-use’ referred to as
‘Institutional Arrangements’ that affect water eoaries’® The institutional arrangements are
also described as structures that humans imposhedndealings with each otherand are
prevalent in water economies across both low agti icome countrie¥. However, the
ratio of these institutional arrangements to thenfd structures is higher in the low income
countries than in high income countries. Consedyémiow income countries, governments
ought to take institutional arrangements into cdestion in the course of developing legal
frameworks for water governance if these are tdritmrte to sustainable developméhthis

state-centrism is not limited to water law.

None of the literature cited above argues thatsthge should not play an important role in
the development of national frameworks for watevegonance. It is widely acknowledged
that central governments ought to retain the oleeslponsibility and control over certain
key functions in water governance such as infommatollection and monitorintf. The

literature though makes the case for the recognibyg the state of the pluralistic legal
environment in which rules and institutions govagnivater resources are developeéd@he

recognition of the importance of locally initiatediles and institutions supports the
application of the principle of subsidiarity in tdevelopment of legal frameworks for water
governance. Subsidiarity is a principle of orgati@athat requires the conduct of affairs to

be handled at the lowest level possible or by ¢lastlcentralized authority.

“83hah, Tushar, 'Issues in Reforming Informal Wateort®mies of Low-Income Countries: Examples from
India and Elsewhere' in John Butterworth Mark Gaomd Barbara Van Koppen (e@}pmmunity-based Water
Law and Water Resource Management Reform in Dewgl@ountries(CAB International, 2008).

9 |hid, 65.

*Douglass C Northnstitutions, Institutional Change and Economiaf@emance (the Political Economy of
Institutions and DecisionsfjCambridge University Press, 1990).

*1 Shah demonstrates using the case of India thetefféhese IAs in a low water economy. Shah, abo4s.

*2Jessica Vapnek, et al, Law for Water ManagemAnGuide to Concepts and Effective ApproachesO
Legislative Study 101 (FAO, 2009) 79.

*3Barbara Van Koppen, Mark Giordano and John Buthettw(eds),Community-based Water Law and Water

Resource Management Reform in Developing Coun{@@@8I, 2008). This work includes a compilation of
studies from different jurisdictions supportingstipiosition.
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Subsidiarity which has gained popularity, sinceai®ption as the underlying principle of the
European Union Law, has been applied to the wamvemance discoursé. The
International Union for the Conservation of Nat(itdCN) has advocated for the inclusion of
the principle in water governance, recommending afgplication particularly to basin
management and devolution of authoPitfvlodern national legal frameworks incorporate the
principle of subsidiarity through provisions allowifor participation of relevant stakeholders
in water governance particularly at the local leudbwever, despite these provisions for
stakeholder participation, most national framewdttswater governance are primarily state

centric.

As argued in chapter three, most common law jwtsths are based on a legal positivist
theory that was influenced by the thought of Hobb&nt and Hume. The notion of law
advocated under this theory grants the state aapyimmole in the establishment and
implementation of law, which this thesis argues reaplain the state centrism evident in
national frameworks for water governance. The thet these legal frameworks are state
centric does not per se constitute a structural, flaut it could be prejudicial where it results
in the failure of the legal frameworks to accomntedather normative and institutional

systems of governance.

Apart from the state centric approach, the conaegttheory of property underlying modern
law has contributed to the adoption of a ‘restdcphilosophy of property rights’ in legal
frameworks of natural resource governarfcehe effect of the notion and theory of property

underlying modern law is discussed in the nextisect

2. Property Governance Systems in Modern Water Law
In chapter three of this thesis, it was argued tih&t concept and theory of property
underlying modern law has contributed to the peroapof property governance systems
primarily in the context of a two dimensional imgtional space. Consequently, the law

considers property governance systems in terms oficaice between either one of two

>Treaty on European Unigropened for signature 7 February 1992, [2009] QlL&/13 (entered into force 1

November 1993); R. Andreas Kraemer, '‘Governing Wataternational Law Development - The Principfe o

Subsidiarity' in Charles Buchanan, Paula Vicentt Bwan Vlachos (edsMaking the Passage through the 21st
Century: Water as a Catalyst for Changdaiso-American Foundation, 2009) 233.

*International Union for Conservation of NatuRyle: Reforming Water Governan@sland Press, 2009), 81
and 124.

*8Jonathan M Lindsay, 'Creating a Legal Frameworkfommunity-based Management: Principles and

Dilemmas' (1998)Decentralization and Devolution in
Forestryhttp://www.fao.org/docrep/x3030e/x3030e09.htm>, 6.
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institutional regimes the ownership and regulabgrithe state or through the grant of private
rights and regulation using marké{sThis thesis argues that this view has influendes t
development of legal frameworks for water govermanthe question guiding reforms of
national legal frameworks for water governancelieen articulated in the following terms:
‘Should laws embodying participatory environmentanagement aim to supplement mainly administrative
strategies with opportunities for public input, sihould they allocate legal rights to environmentsdources,
thus fostering mainly private ordering?

The above confirms that modern water law anticpatgo main forms of institutional
arrangements for water resource governance; sésedhbinstitutional regimes or the private

rights market-based regulatory regime.

State-based institutional arrangements are chaisedeby vesting of water rights in the state
which then regulates the use of the resource. Té@se-based institutional systems of water
management were popular in the period after theO49% many countries including
Australia, the Western United States and Kefﬁyﬁhe development of state managed legal
frameworks of water governance is premised on tgeraent that the vital social importance
of water conservation necessitates the interventibthe state to prevent the unbridled
exploitation of the resour®8.This view is consistent with the theory of thegedy of the
commons discussed in the previous chatér further argument made in support of public
ownership and state control is that water has aantislly public character and thus the legal
framework developed for its governance must acaeuitt this public characté¥ As has
been discussed before, the assumption underlyisgatument is that resource governance

regimes should reflect the nature of the resource.

57Yochai Benkler, 'Property, Commons, and the FinsteAhdment: Towards a Core Common Infrastructure'
(2001) White Paper for the First Amendment Program, Bren@anter for Justice at NYU School of Law,
March 200http://www.benkler.org/WhitePaper.pdf.

®8 Francois du Bois, 'Water Rights and the LimitsEofvironmental Law' (1994) Bournal of Environmental
Law 73, 74.

*Ruth Meinzen-Dick, '‘Beyond Panaceas in Water mitins' (2007) 104(39Proceedings of the National
Academy of Sciences of the United States of Am&5i2a0, 15200.

®Dante Augusto Caponerdegal and Institutional Aspects of Water ResourBes/elopment in Africa,
Background Paper. Legislation Branch FAO (FAO, 1976

1Garrett Hardin, 'The Tragedy of the Commons' (1968)(3859)Sciencel 243.

2Joseph L Sax, 'The Limits of Private Rights in RulVaters' (1989) 1&nvironmental Lawt73.
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Following the failure of state-based institutiorfehmeworks to meet the expectation of
efficient resource allocation and conservation, ynamisdictions phased out these systems
from the 1970s and 1980s. With the growing infllerd neoliberal ideas on law, private
ordering was favoured over public ownership antestantrol of water resources. This led to
the reform of water laws in most countries to reffléhis shift. Further, the fact that
international aid agencies such as the World Baungparted these neoliberal ideas

contributed to the reform in this direction of mamgter laws of developing countri&s.

Despite this shift to private ordering, modern wa#svs continue to demonstrate the state-
centric approach discussed in the preceding sec@mmsequently, though most modern
water law frameworks are primarily based on a ggtegime and market-based regulatory
system, the state still retains overall controle Bhate-centrism is demonstrated by provisions
such as the one now common in many water lawsvibgts ownership of all water resources
in the staté&* As a consequence of this provision, the statedsgnised as the primary holder
of all water rights and thus private rights to wateiginate from and can therefore also be
extinguished by the state. However, unlike the cag@éh state-based institutional
management of water resources, in modern waterttevrole of the state is considered as
that of facilitator. Consequently, while the stdtelds rights of ownership over water
resources, these rights are allocated to privalieiduals to allow their trade in a free market.
In such systems, state intervention is limitednstances of market failure or for purposes of

enforcing environmental rights.

Modern national frameworks of water governancethus developed in the context of the
two dimensional paradigm of either a state-basgdlatory regime or a private rights system
or a system that combines elements of both stateebeegulation and market regulation.
Consequently, modern water law frameworks are kinge a rights regime that forms the
basis for the allocation and use of water resourthsese modern water rights regimes are

discussed in the next section.
3. Modern Water Rights Regimes

The fluid nature of water, its multiple uses, thghhcost of measuring and monitoring these

uses and the difficulties associated in predictitigvs of water over time make it a

®3paul Holden and Mateen Thobafiadable Water Rights: A Property Rights ApproactResolving Water
Shortages and Promoting Investménihe World Bank, 1996).

®Barton H. Thompson Jr, 'Environmental Policy andt&tConstitutions: The Potential Role of Substantiv
Guidance' (1996) 2Rutgers Law Journa863, 884-886.
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challenging resource to regulate through the useagerty right$® Various approaches and
rights regimes have been adopted by legal framesvéok water governance in different
countries. The main rights regimes presently usecommon law systems are: the riparian

rights model and the modern water rights model.

In the common law tradition, riparianism is regatdes the earliest form of property rights
regime for water resource governance. Riparianntegiof property are founded on the
recognition of a right to reasonable use of watethe owners of land abutting watercourses
and a right to prior appropriatiéf The riparian right is closely connected to propeights

in land with riparian land owners sharing the rigghtising from having land adjacent to a
water cours&’ Legal systems of water resource governance in gwsmon law countries
were initially based on riparian doctrines. Mostnmeoon law jurisdictions have since
replaced the riparian regime though, in some jiotgths some form of riparianism still
exists. The use of riparian water rights as a geawere model has come under considerable

criticism on various grounds.

From the perspective of the efficiency as a propeights regime for water resource
governance, riparianism has been criticised fofailisire to grant secure or certain property
rights® This is because riparian rights are correlativigfined, and thus are likely to change
with the shift in uses of water by other ripariafsis, it is argued, not only inhibits
investment but also undermines the development wfater rights markef In so far as
conservation of water resources is concerned,iaipam is charged with failing to prevent
excessive diversions by riparian land owners ommaintain minimum streams for the
public.”* To this could be added a failure to ensure thentemance of minimum flows for

ecosystem health. The system has also been des@sbaequitable given its tendency to

% Henry E Smith, 'Governing Water: The Semicommoh§loid Property Rights' (2008) 50(&rizona Law
Review445.

5 |bid 447.

®’Olivia S. Choe, 'Appurtenancy Reconceptualized: Atfmg Water in an Era of Scarcity' (2003-2004) 113
Yale Law Journal 909, 1911.

%8lhid 1911-1912.

®Robert H. Abrams, 'Water Allocation by CompreheasRermit Systems in the East: Considering a Move
Away from Orthodoxy' (1990) ¥irginia Environmental Law Journ&é55, 259.

Choe, above n 67, 1911-1912.

“william Goldfarb,Water Law(Lewis Publishers, 2 ed, 1988), 25.
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favour private agrarian interests over public {fSeinally, riparianism is criticised for lacking
procedural mechanisms for re-allocating rightsiines of scarcity> As a result of these
criticisms and the influence of neoliberal ideagny countries sharing the common law

tradition, have moved from riparianism to modernexaights regimes.

Modern water rights do not, as was the case widwrian rights, originate from a relationship
with land. Instead these rights are created bydmirgstrative agency through the use of a
legal instrument issued by the relevant water aghmation’* As a consequence, a
prerequisite for the establishment of a modern mgéts regime is the vesting of ownership
of all water resources in the state. In most cttsesransfer of all rights over water resources
to the state has been achieved through the pasdireg primary legislation as in most
jurisdictions particularly in the common law, sugtprovision did not exist. The rationale
for granting the ultimate right of ownership of watesources to the state is that such a
system constitutes a more rational approach to naltecation based on principles of
availability and equity® Once granted ownership of all water resourcessth can assign
rights to users. The instruments used for this @sgpnclude licences, permits/permissions,

authorizations, consents and concessiéns.

Under modern water rights law, water rights arendef as:

‘authorized demands to use (part of) a flow of acef [or] ground water, including certain privileges
restrictions, obligations and sanctions accompaginis authorization, among which a key elemerhés
power to take part in collective decision makingaibsystem management and directithn.’

These modern water rights are administrative usesafructory rights and as noted do not

necessarily run parallel to land rights. This thaises questions as to whether they constitute

"’Lynda L. Butler, 'Allocating Consumptive Water Righin a Riparian Jurisdiction: Defining the Relatbip
Between Public and Private Interests' (1985U#/ersity of Pittsburg Law Revie9b, 99.

3Joseph W. Dellapenna, 'The Law of Water Allocatiothe Southeastern States at the Opening of thenfyw
First Century' (2002) 28niversity of Arkansas at Little Rock Law Revi@49.

"4 See Stephen Hodgson, and FAMhdern Water Rights: Theory and Practi@mantha Hepburn, 'Statutory
Verification of Water Rights: The 'Insuperable’ fiifilties of Propertising Water Entitlement' (20109(1)
Australian Property Law Journdl. Distinguishing between modern water rights dpadrian water rights.

>Stephen Hodgson, and FABIpdern Water Rights: Theory and Practi@AO, 2006)37-38.
"®Choe, above n 67, 12.
"Hodgson and FAO, above, n 75, 46

8Lily Beccar, Rutgerd Boelens and Paul Hoogendamgté&WRights and Collective Action in Community
Irrigation’ in Rutgerd Boelens and Paul Hoogendauis), Water Rights and Empowermeftditgeverij Van
Gorcum, 2002) 1, 3.
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property rights. Hodgson has argued that the feadt the rights come into existence through
an administrative or regulatory procedure doespnetiude them from being property rights,
and that provided they are secure for a sufficjelsthg duration, they are indeed a form of
property rights that exist independently to lamLite rights’® In most countries, water rights
have legal status. They are enforceable as agd#mist parties including individuals,
corporations and even the government. Defined ab, ghe link between water rights and
property rights is better appreciated though thestjan as to whether a statutory entitlement
constitutes a property right still depends on legige intent and the social and
environmental context of the relevant jurisdictf8ms shall be demonstrated in chapter five,
the above the rights regime adopted in nationahéwaorks for water governance differs

from that anticipated in customary law systemsaater governance.

It has been argued that, modern water rights regima&e an advantage over riparian regimes
due to their capacity to support markets and taeiicipation of environmental allocations.

These aspects of the water rights regimes arestisduin the following subsections.

(a) Markets and Modern Water Rights
One of the main justifications for the creatiomuddern water rights is that the establishment
of individual and alienable water rights allows tbe possibility of exchange of these rights
and thus for the creation of a water rights mark#tderlying the argument in favour of
creation of water rights markets, is the theorynairket environmentalism, which holds that
the use of private rights and markets for waterego&nce results in positive economic and

environmental outcomés.

The shift to market-based regulation is often cti@rgsed by some level of commodification
of water resources, privatization and commerciéibre®?> Commodification refers to the

conversion of a resource in this case water, imtoeeonomic goof® It is a necessary

“See Sax, Joseph L, 'Property Rights and the Ecormfmvature: Understanding Lucas v. South Carolina
Coastal Council' (1993) 45(tanford Law Revied433.

8samantha Hepburn, 'Statutory Verification of WaRights: The 'Insuperable’ Difficulties of Propeiriip
Water Entitlement' (2010) 19(Bustralian Property Law Journdl.

81Terry Lee Anderson and Pamela Snyd¥ater Markets: Priming the Invisible Pung@ato Institute, 1997).

82 See Noel Castree, 'Neoliberalising Nature: Prese$ffects, and Evaluations' (2008) 4(hyironment and
Planning A153 in general.

8Karen Bakker, 'Neoliberalizing Nature? Market Epvimentalism in Water Supply in England and Wales'
(2005) 95(3)Annals of the Association of American Geograpla&3, 544.
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prerequisite of the proper working of a market. f@ént methods are used to achieve
commodification including pricing. The grant of yate rights in water or rights akin to
private property, also results in the acquisition Wwater of an economic value. Legal
frameworks for water governance create tradeabterwmhts, through the grant of licenses.
Other market-based regulation instruments useditm lvater into the realm of economic

goods include taxes, financial incentives or petraiing scheme¥.

Apart from commodification, water law frameworksvhaalso sought to commercialize the
water sector. Commercialization though relatedoimmodification, is different in so far as it
entails the introduction into water management ofmmercial principles, methods and
objectives such as efficiency, cost-benefit analymid profit maximization respectivéfy.
England’s water sector reforms of the early 198@wide examples of commercialization
characterised by the adoption of a business mad#ia running of water agencies, tighter
financial controls, price increases and a greataphasis on economic as opposed to

technical performance indicatdfs.

Privatization relates to a change in organizatiostlicture and the transfer of water
management agencies from the public to the prissetor. Most modern water law
frameworks incorporate some elements of privatiratHowever, different jurisdictions have
taken varied approaches to privatization. In Engllancomprehensive privatization strategy
of water supply and sewerage services resulteghimegional water utilities being floated on
the stock exchange in 1989The apparent success of England’s privatisationritaited to
similar trends in other jurisdictiorf&.In the case of developing countries, pressure meoun
by international financial agencies to privatisetavasectors so as to curb corruption
contributed to privatization of some aspects of taer sector. In the Philippines for
instance, the previously state-owned Manila’s Matidan Waterworks and Sewage System

was privatized and handed over to the Manila Wa&empany, a private water and

84Jessica Vapnek, et al, Law for Water ManagemanGuide to Concepts and Effective ApproachesO
Legislative Study 101 (FAO, 2009) 77.

8Collins Leys,Market-driven Politics: Neoliberal Democracy anctRublic InterestVerso, 2001).

8 Karen Bakker, 'Neoliberalizing Nature? Market Eommentalism in Water Supply in England and Wales'
(2005) 95(3)Annals of the Association of American Geograpta&®, 549

8’Karen BakkerAn Uncooperative Commodity: Privatizing Water inglamd and Wale$Oxford University
Press, 2003).

®Magda Lovei and Bradford S Gentrifhe Environmental Implications of Privatization: dsens for
Developing Countries/Norld Bank Discussion Papers (World Bank, 2002).
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wastewater concessionaire in 19897n Kenya, several urban and municipal water ig#it
were in the latest water law reforms handed overptivate companies though the

municipalities still retain a percentage of owngrsh the private company.

The effectiveness of market-based regulation oewaghts has been contested. A primary
argument against this system is that its fundanhestgumption, that markets would ensure a
gravitation of water towards higher value-uses ¢ sound® This is because such an
assumption is premised on conditions that may hedys apply to water markets. Firstly, it
presumes that water like other economic goods eagalsily commodified. However, due to
its multiple uses and the high cost associated mi#asuring and monitoring these uses as
well as the difficulties in predicting flows frorme year to the next, water is very difficult to

define in terms of a private right and thus to cardify.

Further, the gravitation of water in a market todgamost efficient uses is based on a
presumption that ultimately, only two uses are ampetition in a particular transaction,
whereas in the case of water its multiple usestereamplex transactions that cannot be
reduced to the two use transaction model anticibajethe Coasean mod&lCoase, whose
influence on law and economics had an effect onpgmny theory in common law
jurisdictions, argued that in situations of perfeampetition, no legal intervention is required
to achieve efficient resource use as conflicting ofsthe resource would necessarily result in
a transaction reflecting the most efficient us¢hef resourcé® As water is fluid, competition
often involves multiple uses giving rise to sevesgtis of conflict which cannot be reduced to
the equilibrium anticipated by the Coasean modeltvad transactions representing all
conflicts. In situations where water supplies andyfallocated, water markets may not
guarantee that holders of the rights will use tlaew most sustainably. This is because, as
new water users cannot be accommodated in sucht@nsythe existing users have little or

no incentive to conserve water.

The market model of water rights anticipated in ynanodern frameworks for water

governance has the potential to contribute to swsbée use of water resources, though not

8The World Bank, 'Sustaining Water for All in a Clgimg Climate. World Bank Group Implementation
Progress Report of the Water Resources Sectoe§yd2010), 85.

%Bois above n, 58, 76.
% |bid.

®’Ronald H Coase, ‘'The Problem of Social Cost' (186@urnal of Law and Economids
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without challenges. As shall be demonstrated inl@sequent chapter, the incorporation of
market models in national water laws has implicsicon pre-existing customary law
governance systems. The survival of customary sigiitd governance systems in such a
context is dependent upon their capacity to integiato the market environment. The

inequities associated with imperfect water marketsd adversely affect these systems.

(b) Environmental Allocations

A further justification for establishment of modenater rights regimes is their capacity to
allow for environmental allocatior’d.Modern water law frameworks establish a system of
allocation of water rights based on the measurenoénthe volumes of water already
abstracted or us€d.This practice facilitates the process of keepingecount of how much
water is obtained from a given course or aquifet tus how much water should be left so
as to maintain the health of the eco-system. Enwiental allocations provide a means of

maintaining flows for eco-system health.

Allocation of water for environmental purposes @hiaved through the establishment of a
statutory definition of minimum flows that must taken into consideration in the issuance of
new water rights or by the designation of a resdoveenvironmental purposés.In some
cases, where a minimum flow cannot be preservedaltiee fact that all water rights have
already been exhausted, innovative ways are beiplgred including the partial or complete
cancellation of water rights or the buying backwatter rights by the water administration for

environmental purposés.

The inclusion of environmental rights in modern evarights regimes constitutes an
important potential tool for balancing environménteeds with social and economic

demands in water resource governance.

%Hodgson and FAO, above, n 75, 88.

° As indicated in chapter 2, the term abstractidereeto the act through which water is removed fricsn
source for a specified use. See Amit Kohli, Kareanken and Cecilia Spottorn, 'Disambiguation of &/&ise
Statistics' (2010) <http://www.fao.org/docrep/(815e/al815e00.pdf> 4.

%Hodgson and FAO, above n 75, 88.

% The Australian Commonwealth Government has radleida scheme in which irrigators relying on the hayr
Darling Basin water can sell their water rightgtie government for purposes of environmental atlona See
Australian Commonwealth Government, 'Restoringtthkance in the Murray-Darling Basin' (2018Yater for
the Futurechttp://www.environment.gov.au/water/publicationdhfpubs/restoring-balance.pdf>.
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(c) Irrigation Systems in Modern Water Rights Regimes

The nature of the rights of users of irrigationteyss and the extent to which these can be
described as water rights is contested. Most naltibrameworks for water governance
distinguish between rights relating to the abstoacor extraction of water, from the rights

relating to the supply of water for irrigation.

As observed by Hodgson, in the context of moderteweaghts regimes, water rights and
irrigation rights are ‘legally, conceptually andesationally’ different’In his view, irrigation

rights relate to the right to the supply of a sfiediquantity of water for a specific duration
and thus they are contractual or quasi-contragights’® He argues that a modern water
right strictly speaking relates to the right to @ water from the natural environment,
while contractual water rights grant the holder emitlement to receive delivery water
through some artificial structure that has beerviptsly been removed from the natural
source’® In contrast with this view, some jurisdictions ptla more generic definition of the
term ‘water rights’ and thus water access rightsgation rights as well as water delivery

rights are all considered as water rights and neatydtleablé®

Notwithstanding the different views on the natufeirdgation rights, modern water law

regimes adopt a different approach to water rigium that of customary law governance
systems. Modern water rights regimes are premised the distinction between land and
water rights as well as between water access riglating to abstraction and rights of supply
of water including irrigation rights. For most coistary law systems, land and water and
other natural resources tend to be perceived asntegrated system for purposes of
governance. For instance, for the Marakwet, thel fahich abuts the stream from which
irrigation water is diverted is considered commulaald. Nevertheless, the right to divert
water for irrigation is not considered independewti the communal right to land. Further,

the irrigation scheme is regarded as being owneth&yxommunity and this forms the basis

of each clan’s right to the supply of irrigationtesrathrough their allocated furrows.

*’Hodgson and FAO above n 75, 7.

% |bid.

% |bid 7-8.

190 5ee, eg, Government of Australia, 'Water Rigi281() National Water

Markekhttp://www.nationalwatermarket.gov.au/about/rightis|>.
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The above discussion confirms that the rights regamticipated in most national frameworks
for water governance is different from the reginmelerlying customary law systems, which
as shall be demonstrated in the next chapteroisngied on a common property system with
a different conception of ownership and rights owexter resources. The differences in
perception of ownership, property, rights and gosece systems of modern water law and
customary law confirms the disconnect between &tgtuand customary law systems of
water governance. In spite of these differencesgdeno national frameworks for water
governance include provisions that may be useddoess this disconnect between customary
and statutory law systems of water governance. & lwedude the provisions recognising

customary rights and participation of local comntiesiin water governance.

In the following section, these provisions in maodeater frameworks are analysed as a basis
for exploring the space provided in these legamfaorks for the accommodation of

customary law.
4. Recognition of Customary Water Rights by Statute

As noted earlier, in many jurisdictions, customky systems of water governance predate
the recently developed legal frameworks for watevegnance. Consequently, many of the
modern water law frameworks include provisionstretpexplicitly to customary rights over

water or to pre-existing rights over water resosne@ich include customary rights.

Modern water laws have taken various approachpset@xisting rights over water resources
ranging from the inclusion of provisions that cant pre-existing uses on a deemed b3sis;
the replacement of pre-existing rights through sion provisions:* or the cancellation of
all pre-existing common law right&€® In most jurisdictions, the law’s primary concerash
been with pre-existing rights under common law threo written law. However, apart from
pre-existing rights of use under common law or uratber written laws, in many countries,

there are also customary rights to water which amyncases pre-date all other rights.

From a statutory legal perspective, the intersaatibstatutory rights with customary rights

has been regarded in a negative light, being cernsita problem in the transitional phase of

101 see for example thevater Resource Act 19¢BK).
192 5ee for exampl@vater Act 1989Victoria), s 7(9).

103 See for exampl@ater Resources Act 1993outh Australia).
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implementation of new legal regimes and a potersi@irce of conflict® Consequently,
while modern water legal frameworks concede theontamce of taking into account
customary rights, the statutory legal systems rbghis interface as a necessary but
temporary means of avoiding the social tension Wwild arise from acting otherwise. As a
result, reforms in the water sector have resultethé enactment of a new water legislation
that permits a transitional period. This transitibperiod is considered as a temporary phase
during which an intense interaction of new and st of legally binding rules relating to
water resources occurs and mutual adjustment igrgy achieved® The transitional
provisions relating to pre-existing rights over sratesources thus become void once the
mutual adjustment has been achieved. Consideriaglébal positivist theoretical basis
underlying modern legal frameworks discussed irnptdra2, the above perspective is to be

expected.

Contrary to the expectation by statute of a tramsdl phase in which pre-existing rights
merge or are extinguished, in some cases, custonngiis to water have demonstrated
resilience. In such cases, it is acknowledgedttiege rights and the customary law systems
on which they are based become a force for thetstgtlegal system to reckon witf In

the context of modern legal frameworks for watevegoance, three options are envisaged as
modes of dealing with the resilient customary lastems: the recognition of the customary
water rights; the reconciliation of customary rghpractices and institutions with statutory
systems or the use of judicial and statutory meishasto deal with any conflict arising from

the interaction of customary and statutory rigfifs.

In accordance with the approach of recognition, esqumisdictions, have sought to safeguard
customary rights to water by including provisioms the water statute recognising these
rights. For instance, Guyana's water law includegpravision recognising ‘any right,

privilege, freedom or usage possessed or exercisedaw or by custom by any

1%stefano Burchi, 'The Interface between Customaxy &tatutory Water Rights — A Statutory Perspective’
(2005) (45)FAO Legal Papers Onlirgnttp://www.fao.org/Legal/prs-ol/lpo76.pdf>.

1%stefano Burchi, 'The Interface Between Customany Statutory Water Rights — A Statutory Perspective’
(Paper presented at the International workshopfoigah Water Laws: Plural Legislative Frameworks Rural
Water Management in Africa, Johannesburg, Soutit&f26-28 January 2005), 2.

1%9pid.

“Marco Ramazzotti, 'Customary Water Rights and Qupteary Water Legislation Mapping Out the
Interface' (2008) (76FAO Legal Papers Onlinghttp://www.fao.org/Legal/prs-ol/lpo76.pdf> 1
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person’*®®While this legislation does not define the exaatpsc of the provision, the law
provides that for a use to qualify as customarg,dbmmunity claiming the right must prove
that the use is ‘ancient, certain, reasonable amtiruous™°® These criteria of proof are in
accord with the concept of customary law underlymgdern water law frameworks as

discussed in chapter three.

In an attempt to reconcile statutory and customigifyts, Ghana’s water law vests ownership
of all water resources in the State and includgeawision allowing all holders of pre-
existing water rights to stake their claim withimetve months of the coming into force of the
new law*° The law further provides that the government wdnidstigate such claims and
on ascertaining a right, ‘it would take such actias it considers appropriaté” This
provision arguably provided pre-existing customagit holders the opportunity to integrate
their rights into the statutory framework. The aggwh taken confirms the state-centrism that
this thesis argues is prevalent in national legameworks for water governance. This
broadly defined provision allows the state unlimdithscretion in determining how to resolve
a conflict over water rights vested in the state atiner customary rights. The fact that there
were no claims filed in the case of Ghana or anyiaibtrative action taken in pursuance of
this provision further confirms that such an apptodoes not provide an appropriate avenue

for accommodating pre-existing customary right kesd?

In many jurisdictions reconciliation of customargdastatutory rights has been achieved
through a statutory grant of usufructory type rigtet the pre-existing customary right holder;
an administrative recognition and safeguardinghaf éxisting right; or a combination of
both!*® The Nigerian water law, for instance, safeguafi®ugh a statutory grant, the

usufructory right to take water from any waterceurs which the public has free access for

1% vater and Sewerage Act 20(Ruyana), s 94.

199Burchi, Stefano, 'The Interface Between Customany Statutory Water Rights — A Statutory Perspettive
(Paper presented at the International workshopfaoah Water Laws: Plural Legislative Frameworks Rural
Water Management in Africa, Johannesburg, Soutit&f26-28 January 2005), 2.

19vater Resources Commission Act 1986ana).

MByrchi, Stefano, 'The Interface Between Customany Statutory Water Rights — A Statutory Perspettive
(Paper presented at the International workshopfoigakh Water Laws: Plural Legislative Frameworks Rural
Water Management in Africa, Johannesburg, Soutic&f26-28 January 2005), 3.

117G A Sarpong, 'Going Down the Drain? Customary Whgav and Legislative Onslaught in Ghana' (2004), 8.

3Burchi, Stefano, 'The Interface Between Customany Statutory Water Rights — A Statutory Perspettive
(Paper presented at the International workshopfaoah Water Laws: Plural Legislative Frameworks Rural
Water Management in Africa, Johannesburg, Soutit&f26-28 January 2005), 3.
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domestic purposes and for watering livestock a$ agethe right to use the water for fishing,
provided that such use is not inconsistent with aiier law in forcé* Further, this water
statute recognises a customary right of occupahdégnal to draw water from the ground or
an adjacent stream for domestic purposes for wagdiiestock and for personal irrigatioh.
While these provisions arguably serve to safegaastomary rights of access to water, they
do so in a restricted fashion. As shall be dematestr through the case study, these and
similar provisions do not provide a suitable bafgis the realization by customary law

systems to achieve sustainable development obgectiv

The above confirms that the provisions for recagnitof customary rights included in
modern national frameworks for water governancestitute a window of opportunity.
Nevertheless, the opportunity is granted by theustaon a temporary basis requiring holders
to take particular steps to have their rights fdlynacknowledged by the new statute or else
lose all rights once the window closes. From austay perspective, recognition of
customary rights is thus a process in which custgmghts are, subject to conditions set by
statute, brought into the realm of the statutoryaleframework. This does not provide a
suitable approach for the mutual cooperation ofustay and customary systems of water

governance in achieving sustainable development.

Apart from the statutory provisions for the recdigm of customary rights discussed above,
modern water laws arguably provide alternative cletsfor the participation of customary
institutions in water governance. Water User Orgatons (WUQOSs) arguably provide
customary institutions of governance with the opynaty of obtaining recognition by the
water law framework and participating in the mamaget of water resources at the local
level. The extent to which these WUOs constitutepgportunity for customary law systems

is discussed in the next section.

5. Water User Organisations (WUOs) and Customary tastins

In many countries policies for natural resourceggoance now recognise that apart from the
enactment of water laws, the participation of #&lkeholders and the decentralization and

strengthening of civil society institutions in watesource governance are important for

"4vater Resources Decree 19®dgeria), s 2(a)(i) and (ii).

9hid, s 2(a)(ii).
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achieving sustainable developmétft.The Dublin Principles, which constitute a global
consensus of the fundamental principles of sudtéenavater resource management, also
emphasize the importance of such participattdnConsequently, water sector reforms
worldwide have resulted in a shift from centralizedter administrations to devolved water

management structur&?,

Statutory legal frameworks for water governancemiany countries have thus established
water management structures at the catchment, basin or aquifer levels through which
stakeholders including water users may be involmeglater management. In some countries,
such as South Africa and Kenya, this has been wasthighrough the devolution of
management tasks at the local level to catchmenagement agencies whose boards include
water users. The main tasks of these devolved neamaxgt agencies include planning,
administration of rights, the enforcement of wdtaxw and rights, the monitoring of water

quality and quantity and the organization of stakeér participatiort®

The devolution of management tasks is particulaxigent in the case of irrigation, where
governments in many countries around the world hlakaugh their water laws promoted the
transfer of responsibility for the operation andimenance of irrigation and other water
management infrastructure to self-financing watseruwrganizations (WUOS$J° Different
terminologies are used in the various jurisdictitmsefer to these WUOs created by statute.
These include ‘Water User Associations’ (WUASs), ¥faResources User Associations’
(WRUASs), and ‘Farmer Managed Irrigation Scheme®/(§). In this thesis, the term Water

User Organisations (WUOSs) is used to refer to tleeganizations in general.

The concept of WUOSs is not novel, user-initiatedoagations for management of water

resources, have existed for many years in diffepants of the world®* This thesis uses the

11%Bryan Randolph Bruns and Ruth S. Meinzen-Dick, &aights and Legal Pluralism: Four Contexts for
Negotiation' (2001) 25(1M)atural Resources Forury, 1.

1™ he Dublin Statement on Water and Sustainable Dpwednt,United Nations International Conference on
Water and the Environment, (Adopted 31 January2)199

18jessica Vapnek, et al, Law for Water ManagemanGuide to Concepts and Effective ApproachesO
Legislative Study 101 (FAO, 2009) 79.

119 Hodgson and FAO, above n75, 43.

120 Hodgson, Stephen, ‘Creating Legal Space for Wiger Organizations: Transparency, Governance and th
Law ' (2009) (100FAO Legislative Study.

215alman, Salman M AThe Legal Framework for Water Users' AssociationCAmparative Studyworld
Bank Technical Paper No. 360 (The World Bank, 1997)
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term ‘organic WUOS'’ to distinguish these organiaasi from the statutory creations. Many of
these organic WUOs are governed using customampatore and institutional structures as
opposed to formal or statutory based rules andgtutisins. Despite their prevalence in many
jurisdictions, the role of WUOs was for several ales relegated to small-scale decision
making, as national policy favoured state-centriatak management and irrigation
systems?? However, this changed as research based on catiessfrom many jurisdictions
demonstrated that user managed irrigation systears wutperforming state-run irrigation
schemes? The research prompted a policy shift favouringtainn to WUOs, though not the

organic WUOSs, but rather statutorily created WUOs.

The statutorily created WUOs are modelled on thgawmic WUOs. However, unlike the
organic WUOs statutory organizations originate framenabling law and not as the result of
a decision by local water users to associate. Istroases the WUOs are established under
the country’s water legislation. In some jurisdiais, they are established not by the main
water statute but by related legislation or specidés and regulations. The mandate,
procedural rules and other structural mechanismghésse WUOSs are determined by the law
creating them. In the case of Kenya, Ethiopia aadZania, WUQOs are incorporated at the
bottom of the institutional hierarchy and more speally at the catchment basin level as

mechanisms for enhancing stakeholder participafibn.

In modern legal frameworks for water governance, @glare considered as the primary tool
for ensuring participation of the beneficiarfésThe inclusion of WUOs in water law has
also been driven, especially in developing cousiri®y the realization that implementation
and enforcement of water governance rules cannotableieved solely by water
administrations and requires water users to sdié@and self-implemerit® The importance

of WUOs at the micro-level of water resource managet has also been advocated by

22Ashok Subramanian, Vijay N Jagannathan and Ruthniéei-Dick, User Organizations for Sustainable
Water Service$World Bank, 1997).

123 5ee, eg, NT Uphofimproving International Irrigation Management wilarmer Participation(Westview,
1986); E W Coward (ed)rrigation and Agricultural Development in As{€ornell University Press, 1980).

124 seeEthiopian Water Resources Management Proclamat200@) Water Act 2003Kenya) andWater
Resources Management Act2@@@nzania).

1255alman, above n 121.

29nternational Development Law Organization, 'Thegale Framework of Water Resource Management.
Lessons learned from the IDLO Seminar on Legal leraork of Water Resource Management Conducted on
September 11-22, 2006 in Rome' (2006)6)elopment Law Updat,
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international financial agencies as a useful medii@m operationalizing cost recovery

procedured?’

Under most modern water law frameworks, WUOs atleeeigranted or required to have
legal personality and must maintain a not for pgrefatus so as to prevent a conflict of
interest. In order to ensure representation oktkeholders, the legislative provisions for
WUOs may require equitable distribution of membemnsl office holderd® In most cases

the water resource management authority has asigkerole over the organisations. While
the water law recognises the objective of WUOsrangrily the benefit of its members, the
law seeks to balance their rights to self-govereanith the rights of other water users and

the principles of good water managem®nit.

From the above, it may be argued that the provssallowing for participation of users and
specifically the provisions for WUOs in modern wal@wv frameworks provide an opening
for customary institutions of water governance egdly those involving irrigation systems.

In Tanzania, the use of WUOs created by the waédute has been explored as a means of
building upon pre-existing customary management ragghes in formal water
governanceé®® The use of legal WUOs in integrating pre-existingditional governance
forms in rural South Africa has also been expldrédhis literature demonstrates the many
challenges arising from the attempts to use WUOetognise or integrate customary law

governance systems.

Research on the working of WUOs in different juiisidns around the world has also
demonstrated some of the challenges these organisdace>? The sustainability of these
organizations depends on a delicate balance otaggu of the WUOs by the formal legal
system while providing the necessary space forethW&JOs to retain the features of the

organic WUOs on which they are modelled. Lindsag Hiodgson use the term ‘legal space’

12Anorld Bank,Water Resources Sector Strategy: Strategic Dirastfor World Bank Engageme(#004).
128 /apnek, above n 118, 85.

129jessica Vapnek et al, Law for Water ManagemanGuide to Concepts and Effective ApproachesO
Legislative Study 101 (FAO, 2009) 59, 85.

13%Abraham Mehari, et al, 'Integrating Formal and Tfradal Water Management in the Mkoji Sub-catchment
Tanzania: Is it Working?' http://www.bscw.ihepub/bscw.cgi/d2607619/Mehari.pdf

BiFarai Kapfudzaruwa, and Merle Sowman, 'ls Thereote Ror Traditional Governance Systems in South
Africa's New Water Management Regime?' (2009) 38(&)er SA683.

132Stephen Hodgson, 'Creating Legal Space for Water Qsganizations: Transparency, Governance and the
Law ' (2009) (100F-AO Legislative Study.
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to refer to the balance of flexibility and protectithat water law should provide in order for
local communities to exercise their right to asateifor purposes of water management in a
way that reflects their unique circumstant&sThe determination of how much legal space is
necessary for the effective working of these orgaindbns is a complex one in which the
potential of law reform should be considered noa agarch for a correct answer but rather as
a search for processes by which stakeholders agotiate and re-negotiate rufeé.Some of

the challenges faced in the attempt to use stgtMtyOs for the recognition of customary
law institutions for water governance will be derstvated in a later chapter in the context of

Marakwet's customary law system and Kenya's water |

This thesis argues that the legal theoretical fr@onk on which modern water law is founded
restricts the capacity of statutory legal framevgof&r water governance to accommodate
customary law systems of governance through theoti®8UOs. This is because, as argued
in the previous chapter, these frameworks regavdaka primarily statutory law with the state
being the primary actor in the development of legéds. In the context of such a framework,
the WUOs created by statute limit the role of meralte participation in water management
with little or no recognition of the potential obers to develop and implement their own
water management rules. This further demonstrdtesdisconnect between the provisions
availed in statutory frameworks for participatioh local communities and the reality of

customary law governance systems.

C Conclusion

This chapter set out to determine the effect thatlégal theories and concepts identified in
chapter three as underlying modern law, have hadhenlegal frameworks for water
governance and their effect on these systems’ dgpacintegrate customary and statutory

law systems for water governance.

The analysis undertaken demonstrates that a linmtedber of international and regional
conventions and treaties exist on freshwater g@arem®. However, other non-binding

international legal instruments on freshwater gosace provide the basis from which

133 indsay, Jonathan M, 'Creating a Legal FrameworkJommunity-based Management: Principles and
Dilemmas' (1998)Decentralization and Devolution in
Forestnhttp://www.fao.org/docrep/x3030e/x3030e09.htm; S&pHodgson, 'Creating Legal Space for Water
User Organizations: Transparency, Governance anddtv ' (2009) (100FAO Legislative Study.

39 indsay, Jonathan M, 'Creating a Legal FrameworkJommunity-based Management: Principles and
Dilemmas' (1998)Decentralization and Devolution in
Forestnhttp://www.fao.org/docrep/x3030e/x3030e09.htm, 15.
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customary international law on freshwater resougoeernance could be developed. This
notwithstanding the focus of international watewv ia on the rights and obligations of states
and thus the law does not address issues relatéadidual or community rights and
obligations in relation to water resources. Whitkreowledging the existence of some form
of global water law in relation to certain aspeaftsvater governance, it was noted that states
continue to uphold the principle of sovereignty @thfavours state centrism in international

law including international water law.

An examination of the main features of nationaihfeavorks of water governance proved that
legal positivism and the property legal theory uhdieg modern legal frameworks have

influenced the development of national water goapoe frameworks. Evidence of state
centrism, dominance of private property rights, dbsence of common property regimes and
limited recognition of customary law systems of &agovernance confirm this. This proves
that the legal theories and concepts contributehto disconnect between statutory and

customary law in development of water governanaméworks.

The next chapter explores customary law systengoweérnance and seeks to develop on the
basis of the existing literature on these systdmeseixtent to which they can contribute to

sustainable development in water resource goveenanc
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V CHAPTERS CUSTOMARY LAW SYSTEMSAND SUSTAINABLE DEVELOPMENT

As noted in the preceding chapter, the water saetmrms undertaken in many countries
over the last three decades have consisted ofliskialy a formal system that facilitates the
rational use of water via written rules, state aggshand other statutory legal mechanisms.
Even in African countries, where customary systefmwater management play a significant
role in poverty alleviation, particularly in rurafeas, the focus of water reform has been on

statute with little or no mention of customary law

This section examines the extent to which custonteanry systems continue to exist in the
context of water resource governance and theirctfEness in the management of water
governance for sustainable development. As custprteaw systems for water resource
governance in the context of law continues to bergerstudied area, this chapter draws on
the wider area of customary law and natural resogavernance as well as the growing

literature on common property systems and the& imksustainable development.

A Nature of Customary Law

Modern water law tends to consider customary systEmwater governance as the simple
traditional approaches to water resource manageuseat with some level of success. While
these systems continue in parts of the world, @aeily in rural areas, their relevance is
limited and it is presumed that with time they wilecome obsolete.This view is in

consonance with the understanding of customarydawantiquated, relating to immemorial
use and unchanging that was described in the ah#éiptee as underlying modern legal
frameworks for water governance. However as shallabgued in this section, such a

definition of customary law is not accurate.

1 Re-defining Customary Law Systems
Although customary law systems often revolve aroandet of rules and norms that are
closely associated with the customs of the peapistomary law ought not to be reduced to
past customs. A study of African customary law eyt in the context of Kenya for instance,

indicates that though some of the norms demonsttiage features of antiquity and

YThis is the case in Zimbabwe, Tanzania and SouticaéfSee University of Dar-es-Salaam, Internationa
Water Management Institute and Natural Resourditutes 'Implications of Customary Laws for Implentiag
Integrated Water Resources Management' (Departfieeninternational Development, 16 September 2011
2004), 11.

2 See Hodgson and FAO, above n 75, 94.
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immemorial usage, many others reflect the dynarafcan evolving societal community.
Customary law systems are not frozen in time btheraadapt to changes in the social,
economic and environmental circumstances. Alteveaiotions of customary law, providing

a more dynamic perspective to the term, have tees lsought.

The definition of non-state legal orders used gy ltiternational Council on Human Rights
Policy provides a good alternative description dfawvin this thesis is deemed to be a
customary law system:
[N]Jorms and institutions that tend to claim to drdkeir moral authority from contemporary to traditial
culture or customs, or religious beliefs, ideas gmectices, rather than from the political authgriof the
state. We use 'legal' to acknowledge the factttege norms are often viewed as having the fortawoby
those subject to thefn.
The terms customary, custom, community-based, nmdbrand local all of which have
different connotations are often incorporated thise more dynamic notion of customary law

systems.

In this context, customary law or custom law isstldefined as a reality that emerges and
evolves from social practices of a community andctvithe community eventually accepts as
obligatory® It is a ‘living law’, one that is adaptable, evinlg and innovativ&. Is consists of
the ‘values, principles and norms that members otu#tural community accept as
establishing standards for appropriate conduct, thiedpractices and processes that give
effect to community valueg.Customary law systems thus signify a locally insgj informal
system in contrast with the existing statutory gements for governing water resources.
The notion of customary law in these definitionangcends the boundaries set by legal

positivism to customary law which include proofagitiquity and immemorial usage.

3Brett L. Shadle, "Changing Traditions to Meet@uat Altering Conditions": Customary Law, Africaro@ts
and the Rejection of Codification in Kenya, 19308®99) 40(3)The Journal of African Historg11.

4International Council on Human Rights Poli®yhen Legal Orders Overlap: Human Rights, State Idod-
state Law(2009) 43.

5Tom Bennett, '‘Comparative Law and African Custgmaw' in Mathias Reimann and Reinhard Zimmermann
(eds),The Oxford Handbook of Comparative Lé&xford University Press, 2006) 641-2.

6Werner MenskiComparative Law in a Global Context: The Legal 8yt of Asia and AfricéCambridge
University Press, 2nd ed, 2006) 470.

7 The term ‘custom law’ is used instead of custgmiaw to avoid the misconceptions associated with
customary law including its restriction to tradited norms, norms recognised by statute as custoamyrules
governing behaviour. See New Zealand Law Commisg€amverging Currents. Custom and Human Rights in
the Pacific,Study Paper 17 (New Zealand Law Commission, 200G3%4£6].
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Extending the above to the realm of water resouraesustomary law system for water
governance can be defined as the set of obligatoryns and institutions developed and
enforced by a community sharing a particular waésource. While the origin of some of
these norms and institutions could be linked td paslitions and customs, their subsequent
evolution is influenced by a myriad of externalttas. The above definitions of customary
norms and institutions more accurately reflecttdren customary law system as used in this

thesis.

Granted that the existence of extra-legal normscastoms, and their influence in society is
undeniable, the question of whether these normstitote law still remains. The above
definitions of customary law are criticised on tasis that they do not clearly determine how
social norms or customs acquire the status of Tdus thesis agrees with the view that not all
social norms and customs qualify as law. The aolditf the noun ‘law’ to these norms
implies the introduction of a further status to tustoms. According to the positivist view of
law explicated earlier, these norms and customsnatdaw unless they include a further
custom of recognition for example through codificator other means of acknowledgment

or recognition of the customs as forming part &f s of the land.

However, it has been argued that even independehtlys formal recognition, social norms
and customs may acquire the status of¥@mch a view implies a notion of law distinct from
that adopted by legal positivism. An example ofagion of law distinct from that of legal
positivism is provided by Craig et al who arguettlaav is the body of rules recognised by a
society as binding and thus in so far as communiggard customary governance as binding,
then such systems can be referred to as custoraary’ IFor the community, the ‘sets of
rules, established through the process of soctaizathat enable members ... to distinguish
acceptable from unacceptable behaviour’ are oftedifly, meaning that in accordance with
the above definition of law, these constitute coetoy law' From a legal positivist

perspective, such a notion of law is inadmissilslé does not meet the criteria set by the law

8John R Morss, 'Can Custom Be Incorporated in La®n-the Place of the Empirical in the identificatioh
Norms' (2008) 53merican Journal of Jurisprudenc85.

°Leon SheleffThe Future of Tradition Customary Law, Common Laa kegal Pluralism(Fank Cass 1999).

Donna Craig et alan Agreement Approach that Recognises CustomaryihaWater Management (Land &
Water Australia2009) 5.

Y“Asad Bilal, Huma Haque and Patricia Moo®ystomary Laws Governing Natural Resource Manageétnen
the Northern Area§lUCN, Environmental Law Programme, 2003) Xii.

122



for recognition as social fact. As noted in chapkeee, in modern law recognition as social

fact implies statutory enactment.

The above argument of validity of customary lawsaig of formal recognition by statute is
strengthened by analogical arguments on customéeyniational law. Drawing on the mode
through which customary international law acquieBdity, it has been argued that custom
in general could acquire the status of law whegaities a popular perception of valid legal
obligation®® The rule of international customary law tradititypaeferred to using the Latin
maxim ‘opinio juris sive necessitatiscan thus be applied in national law to determiine
extent to which custom can become law. The maxinchvis loosely translated as the claim
to the legally permissible or obligatory natureaofonduct or of its necessity forms the basis
for validity of international customary lat¥. By extending its underlying premise to
customary law, it is argued that the key to detemng whether a custom constitutes
customary law is to check if the public acts iratieln to the custom, as if its observance were
legally obligated In this case, a custom may have the status oflam if not recognised

formally by the legal system, in so far as it isgeéved as a legal obligation by the public.

The present work acknowledges the above argumanssipport of the existence of valid
customary law in the absence of legal recognifidms thesis further argues that the problem
of acquisition of legal status by customary lavaiproblem created by the legal positivist
notion of law. As shall be demonstrated in chaBtein the context of an alternative legal
conceptual and theoretical framework, the existemfe customary law systems as
autonomous legal systems independently of theiogeition by statute would not be as

problematic.

2 Existence and Relevance
Customary law plays an important role in water nggamaent in many countries especially at
the community level where certain aspects of watepurce management fall outside the

ambit of state law and agencigsdn some cases, the continued existence of cusjolaar

12 5ee, eg, Fisher, Dougld&he Law and Governance of Water Resources: Thdeliga of Sustainability,
New Horizons in Environmental Land Energy Law Se(idward Elgar 2009).

*Tim Hillier, Sourcebook on Public International Lg@avendish, 1998) 80-1.

1 peter @rebech, et al (edhe Role of Customary Law in Sustainable Developg@ambridge University
Press, 2005)17.

®Jessica Vapnek et al, Law for Water Managem@ntuide to Concepts and Effective ApproacHesO
Legislative Study 101 (FAO, 2009) 59, 75.
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systems in water management is the result of antaty decision on the part of the state to
provide space for local communities in accord wiith principle of subsidiarity. However, in
many other cases, the customary rules functionrdézgs of not having official recognition

or being sanctioned by the formal legal system.

In the developing world, greater ambits of watesorgce governance fall outside the
statutory legal systems, particularly in rural aremnd informal urban and peri-urban
settlements, where customary law provides a substft The governance of water resources
by the local community in these countries is thusel-help mechanism to compensate for
the failure or incapacity of the state to implemiat existing statutory legal system for water
governancé! In many parts of rural Africa and especially inbSBaharan Africa, a

significant proportion of water resources are goedr through systems run by local
communities, some of which pre-date colonial rilbese systems continued in existence

despite the establishment of colonial states wetitralized governments.

Various reasons have been put forward to explarmrelilience of these systems. Some legal
scholars, such as Chanock, argue that the reasahdaesilience of the systems in post-
colonial Africa is historicat® He argues that the reliance by the British cologivernment

on customary governance systems was a strateggke op for its administrative incapacity,
which in his view was inherited by post-coloniavgonments? Regardless of the reason for
this state of affairs it is now recognised thatstheystems deeply rooted. While, customary
law is undoubtedly more prevalent in developingraadas, particularly in Africa, the role of
customary law in water resource governance in ofbesdictions including in some
developed countries is now recognised. A 2008 stfdthe water laws from Argentina,
Canada, Ecuador, Ghana, Guyana, Nigeria, Peru lifigdhes, concluded that customary

laws continue to exert a significant influence ba thanagement of water resources in these

185hah, Tushar, ‘Issues in Reforming Informal Wateort®mies of Low-Income Countries: Examples from
India and Elsewhere' in John Butterworth Mark G#omd Barbara Van Koppen (ed@}pmmunity-based Water
Law and Water Resource Management Reform in Deingl@ountries(CAB International, 2008).

YMumma, Albert, 'The Role of Local Communities invifonmental and Natural Resource Management: The
Case of Kenya' in LeRoy Paddock et al (e@)mpliance and Enforcement in Environmental Lawwdral
More Effective ImplementatiqiEdward Elgar, 2011).

8Chanock, Martin, '‘Customary Law, Sustainable Dgwelent and the Failing State' in Peter @rebech et al
(eds),The Role of Customary Law in Sustainable Developf@ambridge University Press, 2005) 338.

19 bid.
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countries?® Further, research in countries with minority ingigus populations such as
Canada, USA and Australia, confirms the existeno®rg the indigenous peoples of
particular beliefs and assumptions relating to aoorganisation, political authority and
property rights that influence resource use andagement The beliefs and normative and
institutional systems used for the governance sbueces by these indigenous peoples are
considered as indigenous or customary law. A rebean the Anmatyerr people in Central
Australia for example, confirms that for this pamler community the protocols and rules

governing the care for land and water are consitiasecustomary la.

The growing literature on governing of common pmypeystems has also confirmed the
continued relevance of customary law systems. Compnoperty regimes of governance are
usually local in origin, often inter-twined withdhcustom, social life and livelihoods of the
users and operate without the intervention of thées The common property regimes thus,
represent a parallel form of governance that isindis from the state mechanisthLegal

property scholars have also recognised the cordinelevance of limited commons managed
by customary practices and institutidisGiven the definition of customary law systems
adopted in this thesis, the normative and instingl frameworks established by these

common property systems constitute forms of custgraav.

While legal property scholars have contributedhe subject of common property systems
and the normative arrangements surrounding thesggniéficant part of the literature in this
area has come from political science and geograpfifis research confirms that in many

parts of the world, common property systems coetitm play a significant role in natural

2 gee Marco Ramazzotti, 'Customary Water Rights @adtemporary Water Legislation Mapping Out the
Interface' (2008) (76)FAO Legal Papers Onlinghttp://www.fao.org/Legal/prs-ol/lpo76.pdf> 1. Feummary
of the legal status of customary rights in différeountries and their interface with the respecstitautory legal
systems.

Zgye Jackson and Cathy Robinson, 'Indigenous CusydBmvernance' (CSIRO, 2009).

#Donna Craig et al, An Agreement Approach that Reises Customary Law in Water Management (Land &
Water Australia, 2009) 5, 6.

René Kuppe et al.aw & Anthropology: Natural resources, Environmeand Legal Pluralism(Martinus
Nijhoff, 1997).

24 Carol Rose, 'The Comedy of the Commons: CustormrBerce, and Inherently Public Property' (1986) 53(3
The University of Chicago Law Revié\/1.

gee, eg, Elinor OstromGoverning the Commons: The Evolution of Institwgidior Collective Action
(Cambridge University Press, 1990)Thomas DietzndEliOstrom and Paul C. Stern, 'The Struggle to Gove
the Commons' (2003) 302(5653iencel907; Robert V. Andelson (edfommons without Tragedy: The
Social Ecology of Land Tenure and Democrd8gntre for Incentive Taxation, 1991).
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resource managemetitThe research has also contributed to an undeistpiof the nature
of customary law systems for natural resource guwsge and their role in sustainable

development of water governance.

B Customary Law Systems and Sustainable Development

The burgeoning literature from political scienced aanthropology on common property
regimes has led to the identification of certaiatéees common to most customary law
systems. This literature has also demonstratedstmae of these features explain why certain
customary law systems of resource governance resyositive outcomes for sustainable
development. Examples of this research includeudysof the management of traditional
common lands in Japd&h;the common property management system of hill stsrén
Nepal®® the management of grazing land in Suéaand irrigation management systems in
Nepal®® among many other8The research acknowledges that not all customansjestems
contribute to sustainable development, as portrdygdhose with a nostalgic view of
customary law as the harmonious living of indigenqeoples with naturé. However,
certain features of customary law systems contiboitheir potential of fostering sustainable

development in natural resource governatice.

% Ciriacy-Wantrup, Siegfried V. and Richard C. BiphtCommon Property” as a Concept in Natural Resour
Policy' (1975) 15\atural Resources Journ&l3.

*"Margaret A. McKean, 'The Japanese Experience Sagcity: Management of Traditional Common Lands'
(1982) 6Environmental Review3.

283 E M Arnold and J Gabriel Campbell, 'Collective Magement of Hill Forests in Nepal: The Community
Forestry Development Project' (Paper presentedeaCommon Property Resource Management, Washington,
DC, 1986).

*Roy H Jr BehnkeQpen-range Management and Property Rights in Pabiéfrica: A Case of Spontaneous
Range Enclosure in South Darfur, Sud@verseas Development Institute, 1985).

S0P aul Benjamin et allnstitutions, Incentives, and Irrigation in NepaDecentralization: Finance &
Management Project Repgssociates in Rural Development, 1994).

31 See Elinor Ostrom and Charlotte Hess, 'Private @mhmon Property Rights' (20073SRN eLibrarfpr a
review of bibliography of case studies on commaopprty systems of natural resource governance.

¥2See Fred Bosselman, 'The Choice of Customary lrafeter @rebech et al (ed§he Role of Customary Law
in Sustainable Developmef@ambridge University Press, 2005) 434, 438 amgtlat such a view is inaccurate
and not sustainable in the context of modern telcyyoand progress.

3 see for example Elinor Ostrom, 'A Diagnostic Ammio for Going beyond Panaceas' (2007) 104(39)
Proceedings of the National Academy of SciencetheofUnited States of Americeb181; Amy R Poteete,
Marco A Janssen and Elinor OstroMjorking Together: Collective Action, the Commonsd aJultiple
Methods in PracticéPrinceton University Press, 2010).
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1 Chthonic Nature

One of the fundamental characteristics of customawy systems irrespective of their
particular circumstances is their ‘chthonic or hegnewn nature’. The term ‘chthonic laws’
is used to describe the characteristic of custortaarg being founded on an internal criteria
and process as opposed to being developed andeéafimsn without* In addition to being
user developed, these systems also rely on usemnartage, monitor compliance and enforce
the rules of the system. Consequently, they mayaaorprovisions requiring community
service for the maintenance of the water resountk ather institutional arrangements for

resource managemeﬁt.

Due to the nature of its genesis from the livingria of life, customary law systems have
been described as ‘a bottom-up uprising againstapedown tyranny of the judgement of

right and wrong’ claimed by statutory laCustomary law is, in this context, likened to the
Roman law ‘lex naturae’ that referred to the ratioration of factual observation which

when common to different people became ‘ius gerititiivhile customary law systems are
composed of customs and practices of the peopldsdameloped through a bottom-top
approach, the resulting normative system is noessarily simplistic as some have argtfed.

As a study of customary law for natural resourcenagement in the Northern Area of
Pakistan concludes, customary law is ‘a sophigtasystem with many of the same
mechanisms as statutory systems’ such as pernsiés, faes, administrative and criminal

penalties for unauthorised use, rangers, wardehuaiges3°

This chthonic feature of customary law systemsleen identified as one of the features of
these systems that is linked to positive outconfesustainable development. Research on

irrigation systems from various jurisdictions ardutme world, demonstrates that resource

%H.Patrick Glenn,Legal Traditions of the World: Sustainable Diveysin Law (Oxford University Press,
2007).

%Asad Bilal, Huma Haque and Patricia MooBjstomary Laws Governing Natural Resource Manageéinen
the Northern Area§lUCN, Environmental Law Programme, 2003) xiii.

*peter @rebech, 'Customary Law and Sustainable Denint' (Paper presented at the Workshop in Patlitic
Theory and Policy Analysis, Bloomington, Indiandylérch 2006) fig 1A.

7 Ibid, fig 1A.

% See, eg, Stephen Hodgson, and FMddern Water Rights: Theory and Practi@AO, 2006) 94 arguing
that customary law systems for water managemenesept traditional management practices which danno
work in the context of contemporary water managdnaharacterised by high demand and technological
capacity for efficient abstraction.

*Bilal, Haque and Moore, above n 35, v.
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users with relative autonomy in the design of tlles governing their resource system often
achieve greater success in terms of economic lieegtiity and sustainability than where the
rules are developed by expeftd/arious reasons have been put forward to expldin this

is the case.

Resource users or participants are the best ptacéelelop a working rule system to govern
their resource as they have a better understaratidgexperience on what rules work. A
study of irrigation systems in Nepal over a periofl twenty-five years for instance

demonstrates how difficult it is to develop a syst@ith the right combination of rules that
work in the particular setting and how this oftencars through a process involving
adjustments to ensure workability and success iplantation!' This process involves

communication among users and thus implies thatuttegs have sufficient interest in the

resource to motivate their participation in theermaking and implementation process.

A further explanation why self-developed water goamce systems are more effective
relates to implementation and enforcement. Oné@fchallenges faced by statutory systems
of natural resource governance has been impleniemfatCustomary governance systems
are often based on customs and practices devetomrdime by the community. As a result
they tend to be perceived by the people as their. @ue to this autochthonous nature they
elicit more cooperation from the people than waathtutory systems implemented through a
top-bottom approact? Further, it has been argued that user developedidgven governance
systems are less costly and thus more efficieterims of maintenance and implementafibn.
This argument is strengthened by evidence fromsthdy of social norms in general which

demonstrates that these norms can solve diffialiéctive action and coordination problems

0 See for example Arun Agrawal and Krishna Gupt@&céhtralization and Participation: The Governarfce o
Common Pool Resources in Nepal's Terai' (2005) )38(@rld Developmeni101; James M. Acheson and
University Press of New Englan@apturing the Commons: Devising Institutions to ldge the Maine Lobster
Industry(University Press of New England, 2004) .

“Arun Agrawal and Krishna Gupta, 'Decentralizationd &articipation: The Governance of Common Pool
Resources in Nepal's Terai' (2005) 33(f)rld Development101.

2 See Lee Paddock et al (ed€pmpliance and Enforcement in Environmental Lawwai More Effective
ImplementationThe IUCN Academy of Law series. (Edward Elgarl P0in general.

“3Elinor Ostrom, 'A General Framework for Analyzingisgainability of Social-Ecological Systems' (2009)
325(5939)Sciencet 19.

* See, eg, for argument that in rural Kenya, comigtipased normative systems for water governance are
more efficiently implemented than the norms of $kegutory legal system.
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cheaply through the application of informal and etdcalized mechanisms as opposed to

relying on formal law??

Notwithstanding the above, the home-grown natureustomary law could be regarded as a
disadvantage in the context of application of constry law to wider social groups. The fact
that the norms of customary law often emerge irctirgext of agreements amongst members
of a close-knit community means that the systesifisient for the community members but
not necessarily for the society at laf§dhis raises issues of justice and fairness corisigle
the inappropriateness of binding actors to customgractices to which they may not have
consented’ However, this is not a challenge restricted totamsry law systems. In the
realm of natural resources, statutory frameworks cofintries sharing transboundary
resources may come into conflict with the framewook other countries. Just as statutory
legal frameworks develop mechanisms of resolviaggboundary conflicts, customary law

systems may also devise mechanisms for dealingpmitintial conflict.

2 Sui Generis Conceptualisation
A further feature of customary law systems thatimggishes them from statutory law
systems relates to conceptual framing. Customawysigstems’ understanding of concepts
such as ownership and property rights is distineinf that of customary law systems. The
term sui generis is used to denote the originaliamigue character of the conceptualisation in

these systems.

In modern water law, water is understood as an @oangood capable of being traded in
market conditions. Customary law systems do nandekater in purely economic terms. In
customary law systems of the South African comnemifor example, water is regarded as a
God-given common pool resource which thus cannototeed individually*®* Among
Aboriginal Australian communities, water is consitk as a feature of the Indigenous

cultural landscape with an economic significancat it is also accorded a symbolic,

5 Robert C EllicksorQrder Without Law: How Neighbors Settle Dispufearvard University Press, 1991);
Mark West, 'Legal Rules and Social Norms in Jap&esret World of Sumo' (1997) 2®urnal of Legal
Studiesl65.

“6 Robert C EllicksonQrder Without Law: How Neighbors Settle Dispugelsrvard University Press, 1991),
167-183.

*’See Smith, Henry E, 'Community and Custom in PitypE009) 10(1)Community and Propert.

“8penny Bernard, 'Ecological Implications of WaterirBeliefs in Southern Africa: The Need to Prdtec
Knowledge, Nature and Resource Rights' ( 2003)8DA Forest Service Proc RM48.
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metaphorical and cultural significanteCertain Indigenous law systems also attribute to
water a religious meaning, recognising its impargaim ceremonial uses, as a symbol and in
some cases as an object of worsfifhe combined symbolic, cultural and economic value
of water makes it difficult for customary law sysie to conceive of water as a commaodity.

Water in these systems is regarded as a valueandst a thing with an economic value.

This difference in perception of water in custombw systems also results in a different
view on water rights. As noted in the precedingptbg the concept of property in modern
water law systems is perceived in the two dimeradioontext of state management or private
ownership with a growing emphasis on market medmasifor regulating the resource. In
contrast, customary law systems of water governasogill be demonstrated by the case of
Marakwet admit of common property ownership reginasswell as semi-commons and

though recognising an economic value of water reisagits multiple values.

A further distinction in the framing of water gomance in customary law systems relates to
the separation of land and water. Most customany dgstems are based on an integrated
perspective of natural resources. As a consequdined]istinction between land and water

resources made by statutory legal systems is alimesistent in customary law systeris.

3 Localism
Customary law systems tend to operate within aivelg small and well defined boundaty.
Due to their origin and evolution, the constitutiverms of a customary law system often
embody a wealth of experience and are particutarited to the local situation, livelihoods,

cultures and social mores of the pedfle.

The development of a normative and institutionategnance framework for the natural
resource is borne of an appreciation of the impagaof the shared resource for the
community. This phenomenon of localisation arguakdgntributes to sustainable

development of the resource as the effects of taisiable conduct have an immediate effect

“9Karen Hussey, Stephen Dovers and CSIRO (&dahaging Water for Australia: The Social and Instional
ChallengegCSIRO, 2007) 26.

*Rhett BLarson, 'Holy Water and Human Rights: Indiges Peoples' Religious-Rights Claims to Water
Resources' (2011) &rizona Journal of Environmental Law and Policy.

®1 Sue Jackson and Cathy Robinson, 'Indigenous CasgoBovernance' (CSIRO, 2009) 3.
*?Elinor Ostrom Crafting Institutions for Self-governing IrrigaticBystem¢ICS Press, 1992).

*3Jessica Vapnek et al, Law for Water Managem@ntuide to Concepts and Effective ApproacHesO
Legislative Study 101 (FAO, 2009) 59, 75.
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on the livelihoods of the community. This argumkas been used in support of a preference
of customary law systems for natural resource gwuesre over centralized statutory

governance systems.

Richardson makes the same case for customarynahvis proposal of the proximity principle
as a potential mode of overcoming the limits ofiemmmental law in fostering sustainable
development of natural resourc&sFounding his argument on evolution psychology, he
holds that human beings are not inherently sudténaut that the proximity of the negative
effects of their unsustainable conduct can elicithange in behaviodr. This argument
continues that of Ellickson, showing how individaidiving in close communities have a
capacity to resolve the problems of unsustainalsie of shared resources through self-
developed mechanisms of order without the needdomal legal rules® The success of
these communities is, in Richardson’s view, thaultesf the proximity of the community
with the environmental burden, which proximity hegjees triggers the needed ‘deep-seated
evolutionary, cognitive and emotional response thalks empathy and compassion for other

species and nature generafl{’.

The above notwithstanding, it has been contendadldlealisation results in benefits for the
immediate community whose interest are well represk but not for outsiders. As a
consequence, some hold that intra-community gowvesnasystems have a limited
effectiveness given their incapacity to governntlations between the community and other

water users outside the grodp.

4 Inherent Sustainability
It is argued that customary governance systemsttebd versatile and flexible reflecting the

prevalent social, economic, cultural, political azblogical circumstancé$.To this extent

**Benjamin J. Richardson, 'A Damp Squib: Environmieb#av from a Human Evolutionary Perspective' (2011)
SSRN eLibrary

*Ibid.

%% Robert C EllicksonQrder Without Law: How Neighbors Settle Dispugelsrvard University Press, 1991),
167-183.

SRichardson, above n 54.
*8Stephen Hodgson, and FABIpdern Water Rights: Theory and Practi@&O, 2006) 94, note 64.

%9 See for example Australian Law Reform Commissibhe Recognition of Aboriginal Customary Laws,
ALRC 31 (1986) for the Australian Aboriginal expemce and Rajendra Pradhan (ddjgal Pluralism and
Unofficial Law in Social, Economic and Political Belopment, Papers of the Xllith International Coegg, 7-
10 April, 2002(ICNEC Kathmandu, 2002) 409-446 for experiencenftadia.
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they contain an inherent adaptive mechanism th&keméem suitable for natural resource
management. This is because the social, econordie@slogical factors surrounding natural
resources are also in a state of constant fluxcandequently, an ideal system of managing

these resources must be capable of adaptingtitsttiese changing conditiofis.

While the popularisation of the concept of susthliealevelopment is recent, its underlying
idea of sustainability is not and is in fact as afdhumanity” For as long as human beings
have inhabited the earth they have learnt howitiseisthatural resources for their livelihood,
a skill necessary for the very survival of the commity. It is argued that human beings
recognise the probability and unpredictability offeonmental change and thus have learnt
to adopt a precautionary principle, sacrificing iedtate gratification to future uncertairffy.
Custom has played an important part in this proceflssustainable natural resource
governance. This is because communities develofmssand practices to govern natural
resource use based on an accumulated wealth ofl&dgey and experience of living in
harmony with the ecosysteth.Customary law systems thus constrain unsustainable
exploitation of common pool resources through tabmuperstition or other cultural and

social norm&?

However, some customary law governance systemeromon property systems have failed

to prevent unsustainable use of resources. Foariost Polynesian customary law systems

did not prevent the destruction of the Rapanui t@assland)®® Case studies of fishing

communities in Mexico have also shown how, despéeing the capacity and freedom to

®Ppeter @rebech, et al (edd)he Role of Customary Law in Sustainable Developrf@ambridge University
Press, 2005).

®lKlaus Bosselmann and David Grinlinton (edShvironmental Law for a Sustainable Socjetew Zealand
Centre for Environmental Law Monograph Series (NEaaland Centre For Environmental Law, 2002) 81.

?peter @rebech, et al (edd)he Role of Customary Law in Sustainable Developrf@ambridge University
Press, 2005) 21.

®Fisher, DouglasThe Law and Governance of Water Resources: Theldlual of SustainabilityNew
Horizons in Environmental Land Energy Law Seriedward Elgar 2009).

®peter @rebech, et al (edd)he Role of Customary Law in Sustainable Developrf@ambridge University
Press, 2005) 21.

®pole Atanraoi et alCustomary land tenure and sustainable developneemhplementarity or conflict@South
Pacific Commission Noumea and Institute of Pa@fiedies University of the South Pacific, 1995) 5.
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self-organise, some communities such as Kino Bakefis failed to develop governance

systems fostering sustainable developrient.

In light of the above, some authors have, througlitipie case study analysis, sought to
specify the conditions upon which groups of usdr& @ommon pool resource will self-
organise and sustainably govern their shared ressflAlthough, this research provides a
useful basis for comprehending common propertyesystand their potential for sustainable
resource governance, they are not contextualisddwn Most of the research is based in
political science, economics and geography and mecently in the specific discipline of
institutional analysis and desi§hAs a consequence, this work has tended to focuhen
institutional aspects of the common property goaaoe systems, with little emphasis on the
normative aspect or customary law used by theg#utisns. @rebech et al have in their
book on customary law and sustainable developnsenight to apply some of the insights
from this literature on common property to I&Building on this work and on the insights
from some of the common property literature, thissis proposes an analytical framework
for investigating the association between custonfemysystems of resource governance and

positive outcomes of sustainable development.

C An Analytical Framework for Investigating Customéagw Systems of Water
Governance that Foster Sustainable Development

Natural resource systems are complex systems asbeadeduced by the adoption of
sustainable development as the goal for such sgst€ansequently, the governance model
adopted for such systems must be capable of opegratiith the complexities and

uncertainties associated with the system. Researclgovernance models for complex
systems from different disciplines including managat, law, ecology and economics has

identified adaptability as an indispensable prileifor the development of a successful

®Xavier Basurto and Elinor Ostrom, '‘Beyond the Trhgef the Commons' (2009) 52(Exonomia delle fonti
di energia e dell ambientgs.

®’See, eg, Elinor Ostrom, 'A Diagnostic Approach @wming beyond Panaceas' (2007) 104@&)ceedings of
the National Academy of Sciences of the UniteceStat Americal5181; Elinor Ostrom, and Xavier Basurto,
"The Evolution of Institutions: Toward a New Metlobogy' (2009) SSRN eLibrary; Elinor Ostrom, Larry
Schroeder and Susan Wynne, 'Analyzing the Perfarenaf Alternative Institutional Arrangements for
Sustaining Rural Infrastructure in Developing Caied' (1993) 3(1) Journal of Public Administration
Research and Theory 11.

8 See Elinor Ostrom, 'Institutions and the Environthé2008) 28(3)Economic Affairfor the institutional
analysis design methodology.

®Peter @rebech, et al (edd)he Role of Customary Law in Sustainable Developrf@ambridge University
Press, 2005).
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governance model for complex systefhédaptability refers to the inherent capacity of a
system to deal with the present conditions, but &dscontinue being relevant in the future

which implies a capacity to adjust to changing ¢tols.

In light of the above, it is argued that, in order a legal framework for natural resource
governance to foster sustainable development,yters of law on which it is founded must
be ‘an open and flexible system in continual comizaipn with societal developmerit’.
This is because the factors involved in sustaindbleelopment of natural resources, such as
the precautionary principle; intergenerational ggueco-system health and climate change,

are unpredictable, complex and constantly changing.

As noted in section A of this chapter, customawmy &ystems of resource governance are a
popular normative pattern reflecting the commonarstinding of valid compulsory rights
and obligations relating to the resource. Customiawy systems for natural resource
governance thus evolve in response to the neednsform the ‘unlimited commons’ into a
‘limited commons’’? Consequently, most common property governancenesjiare based
on a customary law system. This connection betwmestomary law systems and common

property regimes is corroborated by other reseasche

As a result of their genesis and nature, custortaarysystems have the potential to develop
adaptable resource governance systems that cdetribusustainable development. Fred
Bosselman takes this argument a step further ankesna link between sustainable
customary law systems and positive outcomes ofamaile developmerif. He identifies

five main characteristics that demonstrate adalittalnf a customary law system and

"“See Fred Bosselman, 'Adaptive Resource Manageimentgh Customary Law' in Peter @rebech et al (eds),
The Role of Customary Law in Sustainable Developrf@mmbridge University Press, 2005) 246-252. For a
review of literature on resilience from the diffetalisciplines.

"peter @rebech, 'Sustainable development by meamsxddet distribution mechanism' (Paper presenteteat
Econometrics of Environment and Transdisciplinakyst International Conference, Lisbon, Portugabrih10-
12, 1996 1996), 906.

"?peter @rebech and Fred Bosselman, 'The LinkageeketBustainable Development and Customary Law' in P
@rebech et al (edsfhe Role of Customary Law in Sustainable Developn{@ambridge University Press,
2005) 12, 23.

3 See, eg, Eric Kwa et al, 'Indigenous Governandeatfiral Resources within Melanesia: A Project sv&lop
Legal Capacity-Building Strengthening Community-8ddnstitutions, Customary Laws and Environmental
Management Approaches' (Macquarie University, 2088ka J Techerd,aw, Custom and Conservation: The
Role of Customary Law in Community-based Marine &g@men{PhD Thesis, Macquarie University, 2009).

"Fred Bosselman, 'Adaptive Resource Managementdghr@ustomary Law' in Peter @rebech et al (eTlbj
Role of Customary Law in Sustainable Developri@atnbridge University Press, 2005).
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demonstrates how these features enable the custéemasystem to attain positive outcomes

with respect to sustainable developm@nt.

Building on the features developed by Bosselman dmagving on the insight gained from
Ostrom and Basurto’s proposed analytical tool fodging rules and norms of customary law
systems in a dynamic environméhtthis thesis proposes an analytical framework for
investigating customary law systems of natural wes® governance. The framework
identifies some of the features of customary nomeatystems that strengthen their
adaptability and thus improve their potential auking in positive outcomes for sustainable

development.

The framework identifies five main indicators ofcsassful systems all of which are
dependent on the users enjoying some level of aotgnto develop the system. These
indicators are discussed in greater detail in tilowing subsections. The diagram below

represents the main features of the frameworkralyais of customary law system.

Knowledge Management | < Stratification of
System 4 rules
Oral or wri@ten.record of wq(king of Rule system sufficiently
system in different conditions stratified to allow for partial
modification
Fee:ba.ck Inherent Balace of rights and
mechanism S modification responsibilities
Right information of current procedure
operation

Figure 4 Framework for Analysing Customary Law 8yt of Water Resource Governance

1 Knowledge Management System
Bosselman argues that one of the fundamental gmssto ask about any customary law
system for natural resource governance is whethés possible to review the system’s

experience in responding to environmental chdhgée rationale of framing this question

"“Fred Bosselman, 'Adaptive Resource Managementghr@ustomary Law' in Peter @rebech et al (eTlb}
Role of Customary Law in Sustainable Developrni@ambridge University Press, 2005) 245-281.

"®Elinor Ostrom and Xavier Basurto, 'The Evolutionlmtitutions: Toward a New Methodology' (2009SRN
eLibrary.

""Fred Bosselman, 'Adaptive Resource Managementdghr@ustomary Law' in Peter @rebech et al (eTlb}
Role of Customary Law in Sustainable Developri@atnbridge University Press, 2005) 253.
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would be that the presence of a record of pastrexpees implies a conscious effort of the
system to gather knowledge of the system. Thissgtegues that apart from a record of past
adaptations, a successful system ought to havenadba knowledge management system.
Such a system would ensure that information isegath on the factors affecting the social,
economic and environmental aspects of natural resoumanagement and that this

information is used to generate knowledge whigbtréserved within the system.

Ostrom and Basurto point out that a strong knowdeblgse is dependent on experience of
frequent biophysical changes providing the paréinig with the tested experience of dealing
with chang€e’® This thesis notes that the resilience of the systger several years is often
indicative of some form of knowledge system thatynexplain the continued survival
through biophysical changes which are often cyckghile an effective knowledge
management system facilitates sustainability, ity et provide a guarantee where
environmental changes in the future are novel acesbated by anthropogenic activities for
example the adverse effects of climate change. urteertainty of predicting the effects of
such activities and changes or the resulting umglected environmental changes makes
sustainability a challenge. In such circumstancésumcertainty including in scientific
knowledge, developing sustainable governance systeecomes a problem not just for

customary law systems but also for statutory lsgatems.

2 Feedback Mechanism

A second feature of potentially successful custgmaw systems is the presence of a
feedback mechanism in the systéhiThe proper working of the feedback mechanism is
dependent on the knowledge management system whmres that relevant information is
captured by the system and used to drive adaptati@mange. Bosselman focusing on the
adaptation to environmental changes explains thaticaessful system must have ways of
ensuring that accurate information is promptly fedck into the system so that the
information can be used in the decision making @sst® Apart from information on

environmental change, the feedback mechanism sheoklre that a wider base of

knowledge including economic and social conditiohshe society is generated and used to

Elinor Ostrom and Xavier Basurto, 'The Evolutionlmtitutions: Toward a New Methodology' (2009SRN
elLibraryl4, 4.

Fred Bosselman, 'Adaptive Resource Managementdghr@ustomary Law' in Peter @rebech et al (eTla}
Role of Customary Law in Sustainable Developr(@atnbridge University Press, 2005) 257.

8 |bid.
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drive decision making as well as rule modificati@strom and Basurto illustrate how such a
feedback mechanism can operate arguing that theessiof the system is dependent on a
social and economic environment that facilitatesrieng from successes and failures of

others®?

3 Inherent Rule Modification Procedure
Bosselman’s third feature is borrowed from Ostromtek on rules and game theory in the
context of institutional arrangements for natussaurce managemetitOstrom argues that
one of the features that can be used to diagnaae@essful institutional arrangement for
natural resource management is the presence afcagure for improving the rule system to
ensure its continued relevance in the context ahghng circumstancés.The maintenance
of an open-minded attitude to rule making by thioselved in designing and modifying the
rule system assures the continued congruence betiwee rule system and the local
conditions. In the context of modern legal systethis, would appear to be an inaccessible
feature for customary law systems, as custom argfomary are often associated with
inflexibility and antiquity® However, this misconception of traditional as niegrinflexible
adherence to the past has been clarified and thanag nature of customary law systems
recognised?® In fact customary law systems may be more adapialthis regard given their
tendency to provide most participants with a vdizeropose or decide rule chan§&#s
noted earlier, the risk of elite capture and cdicupexists in customary law systems but this

risk can be overcome through the inclusion of chexkd balances in the system and as shall

8Elinor Ostrom and Xavier Basurto, 'The Evolutionlmétitutions: Toward a New Methodology' (2009SRN
elLibraryl4.

82Elinor Ostrom, Roy Gardner and James Walkarles, Games, and Common-pool Resouftesversity of
Michigan Press, 1994).

8Elinor Ostrom and Xavier Basurto, 'The Evolutionlmétitutions: Toward a New Methodology' (2008SRN
eLibrary9-11.

8 See, eg,Melanie Durette, 'A Comparative Approachdigenous Legal Rights to Freshwater: Key Lesson
for Australia from the United States, Canada ana Mealand' (2010) 2Environmental and Planning Law
Journal 297. On requirement for unbroken connection with resesirin the recognition of Native Title in
Australia.

®Daryl Stump, "Ancient and Backward or Long-LiveddaSustainable?" The Role of the Past in Debates
Concerning Rural Livelihoods and Resource Consinvah Eastern Africa’ (2010) 38(%)orld Development
1251.

%peter @rebech, 'The Place of Customary Law in DeatiocSocieties' in P @rebech et al (ed®)e Role of
Customary Law in Sustainable Developm@ambridge University Press, 2005) ; Peter @reffgaktomary
Law and Sustainable Development' (Paper presenttt: aVorkshop in Political Theory and Policy Arsiky
Bloomington, Indiana, 6 March 2006).
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be seen later on through integration within theustaely legal system, which avails checks

and balances accountability and fairness.

4  Stratification of Norms

One of the conditions for ensuring that the fee#bmechanism effectively uses the rule
changing procedure is an internal requirementHerrtile system to be sufficiently stratified
which feature Bosselman refers to as ‘fine graisen® A rule system whose rules are
sufficiently stratified can be easily modified agtal changes can be made without having to
affect the entire system. This feature we argueaguaes the sustainability of the rule system
more than guaranteeing the sustainability of tiseuece system. Nevertheless, the success of
the legal system in achieving sustainable developne indisputably dependent on the
survival and resilience of the system in itself.spstem with a great potential to deliver
sustainable development outcomes would be usdldgsséare to fail in its actual operation as
a rule system. An example of such a failure woutdabsystem whose design requires an

entire overhaul each time a single rule is changed.

5 Balance of Rights and Duties
Bosselman identifies as a final feature the capadfitthe system to achieve consensus on
changes in rules which is dependent on the ruldseading and balancing a wide range of
rights and responsibilitie8§.This feature which is more specific to the propeights regime

than the entire rule system shall be discusseaeiméxt section.

Ostrom and Basurto have identified other featurats explicitly included in Bosselman’s

indicators for successful customary law systemgyTdrgue that rule systems are likely to be
successful: when most participants have a voigaraposing rule changes; when the payoff
for participants’ is high and directly proportioadb the transaction costs associated with rule
changing procedures for better outcomes; and wthereule system balances the autonomy
of those making rules with their accountabifityThese features together with the need for
negotiation and consensus identified by Bosselnmathé course of discussing his final

feature are all directed at ensuring that the myetem is imbued with principles of

8"Fred Bosselman, ‘Adaptive Resource ManagementghrQustomary Law' in Peter @rebech et al (eTlb}
Role of Customary Law in Sustainable Developri@atnbridge University Press, 2005) 259.

% |bid 262.
8Elinor Ostrom and Xavier Basurto, 'The Evolutionlmgtitutions: Toward a New Methodology' (20085RN
eLibraryl4.
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democracy. The present research thus argues tHattheer characteristic of successful

customary law systems is their operation on thésheslemocratic principles.

6 Autonomy

As Okoth-Ogendo rightly observed, the multiplica¥ factors that influence the outcome of
environmental governance systems make it diffitalidevelop effective legal systems of
governance and thus the only way to guaranteelegat rules and institutions will ensure
positive outcomes is to ensure they are integrat®edhe social, environmental, economic as
well as cultural psyche of those managing the emvirental resourcé®.This observation is
backed by empirical evidence from many jurisdicsi@round the world. Research on user
managed irrigation systems from different worldioeg has proved that resource users who
enjoy relative autonomy in designing the rule syst®r the governance of their shared
resource frequently achieve better economic andtadde outcomes than when the rule

system is designed externaily.

The fact that the outcomes are more positive whéasrare designed by the users does not
necessarily imply that users have all the knowledgeessary to deal with the complexities
associated with natural resource governance. Neleds, the participation of the users in
the development and operation of the normativeesygrants it legitimacy. Further, such an
approach to the development of law is in accorchwite discursive process proper to
practical reason which, as shall be argued in e@naphe of this thesis, is the essence of law
and legal science. This thesis thus argues thathtltony is the most essential principle for a
successful customary law system or any other leggiem. This primary importance is based
on the fact that all the other features of succgdalv systems, discussed above, depend on

this principle.

The above indicators provide indicators for invgsting the potential of customary law
systems of resource governance to achieve posititeomes in relation to sustainable

development. In the preceding chapter the issueaafgnition of customary legal systems for

% Okoth-Ogendo argues this in the context of envitental governance of the Kenyan agrarian secta. Se
HWO Okoth-Ogendo, 'Managing the Agrarian Sector Egwvironmental Sustainability' in Charles Okidi,
Patricia Kameri-Mbote and Migai-Akech (edd€xnvironmental Governance in Kenya: Implementing the
Framework Law(East African Educational Publishers Ltd, 20082.22

®IElinor Ostrom,Governing the Commons: The Evolution of Institugidor Collective Action(Cambridge
University Press, 1990); Arun Agrawal and Krishnap@, 'Decentralization and Patrticipation: The Goaace
of Common Pool Resources in Nepal's Terai' (20@Y)3World Developmenii101; Schlager, Edella and
Elinor Ostrom, '‘Common Property and Natural resesiré Conceptual Analysis' (1992) 68{(3nd Economics
249.
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water governance from the perspective of moderemlatvs was reviewed. In light of the
nature and features of customary law systems disduabove, the next section revisits the
issue of recognition of customary law systems irdera legal frameworks and critically

analyses the adequacy of the approaches anticipated

D Recognition of Customary Law

As noted in the previous chapter, modern waterdamsiders customary law systems only in
so far as the new statutory water system oughtapenalise, harm or deprive pre-existing
customary rights of water access as this would mmie its implementatioff The
possibilities for recognition of customary law irater resource governance depend on the

legal system’s framework for recognition of custoynlaw or customary rights in general.

1 General Provisions for Recognition of Customary liavétatute

In many settler colonies, the recognition of indiges rights to water resources is linked to
treaties and subsequent laws recognising indigerigbss over land. In Australia, Canada,
the United States and New Zealand for instanceigembus water rights accompanying
native title are limited to rights that are custoynia nature, the effect of which is to restrict
their content and scope to non-economic rightin the context of such frameworks
indigenous peoples seeking to use customary lahweirmanagement of their water resources
are often faced with the challenge of how to giveaning to their rights in a statutory legal
framework of a narrowly defined rights-based disset® This is because the broader
property rights framework, in which legal framewsiflor water governance operate, consider
indigenous rights and their right to use customawy systems of governance as ‘second
order rights to be assessed through broad poligctes after others have been guaranteed
or assigned their more concrete rigiifsSuch approaches do not provide the adequate space
necessary for customary arrangements to work eéfédgt and thus contribute to the

economic livelihoods of indigenous peoples anditiegration of natural resources required

9Jessica Vapnek et al, Law for Water Managemé@ntGuide to Concepts and Effective ApproacHesO
Legislative Study 101 (FAO, 2009) 59, 75.

%Melanie Durette, 'A Comparative Approach to Indiges Legal Rights to Freshwater: Key Lessons for
Australia from the United States, Canada and Newlatel' (2010) 27Environmental and Planning Law
Journal 297.

%“Donna Craig and Michael Jeffery, 'Recognition andfoEcement of Indigenous Customary Law in
Environmental Regimes and Natural Resource Managenre Lee Paddock et al (edsfompliance and
Enforcement in Environmental Laidward Elgar Cheltenham, 2011) 535.

®Donna Craig, and Elizabeth Gachenga, 'The Recogniti Indigenous Customary Law in Water Resource
Management' (2010) 2Water Law278, 280.
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to achieve sustainable developm&nThe fact that such approaches are incompatible wit
the fundamental feature of customary law systemglwis their autochthonous nature
renders them inappropriate channels for the omeraif customary law systems for water

governance in the wider statutory legal framework.

In Africa, where due to colonization, a dualityAfrican traditions and elements of western
modernity is evident, legal systems have adopte@dapproaches towards customary law.
Hinz summarises the approaches taken by differémtak countries into five models: strong
modern monism where customary law and institutiresabolished; unregulated dualism in
which the state explicitly or implicitly ignores stomary law and institutions but tolerates
their existence; regulated (weak or strong) dualigshere the state confirms to differing
degrees customary law as a separate semi-autonosystesm; weak modern monism in
which the state recognises customary law and unigtits but not as a semi-autonomous
system but rather as a possible candidate for pmcation; and finally strong traditional

monism in which customary law is the law of theesta

In the context of the above model, Kenya can berdesd as having adopted a regulated
weak dualism. Kenya’'s legal system recognises oty law as a source of law in the
country albeit as subordinate to all other writtaws and subject to the proviso that its
application ought not to be repugnant to justice amrality®® In the context of such a
framework, the state recognises some realms inhwdistomary law operates particularly in
matters of personal law such as marriage and ssiocedHowever, in other realms such as
commercial law, customary rights and systems okguance are not directly addressed. The
effect of this approach on Kenya's statutory lefyainework for water governance and its
interaction with customary governance systems dielhvestigated in greater detail in later

chapters.

Despite the limited scope for recognition of thghtito use customary law governance
systems in the general statutory legal framewofkaany jurisdictions, most frameworks for

water governance arguably provide options throudgiickv communities can exercise their

%Lisa Chartrand, ‘Accomodating Indigenous Legal Tk in Canada’ (2005)
<http://www.indigenousbar.ca/pdf/Indigenous%20L&g20 Traditions.pdf>.

®"Manfred O Hinz, 'Traditional Governance and AfricBnstomary Law: Comparative Observations from a
Namibian Perspective' in N Horn and A Bdsl (edé)man Rights and Rule of Law in Namil§iacmillan,
2008)

%Jjudicature Act 196{Kenya) s 3.
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rights. As discussed in the previous chapter, mastiern water laws include provisions
granting users the right to participate in the ng@maent of their natural resources. In the
following section, the effectiveness of this righd participate is analysed from the

perspective of the customary law systems.

2 Participation

Research in natural resource governance demorsstidte advantages of fostering
participation in natural resource governance fostainable developmefi. Participation
provides an important avenue for indigenous peotadake part in the governance of their
natural resource®’ As noted in the analysis of national legal framewofor water
governance, the provisions for stakeholder padiogm in the water laws are considered as
useful channels for the participation of indigenopsoples and institutions in the
management of their water resources. However, sigeafi participation mechanisms as an
avenue for recognition of customary rights anditagons raises issues from a customary

law perspective.

The powers assigned to customary institutions irdeno water laws are described as the
right ‘to participate in planning and implementiwgter development project® Given that
customary rights and governance systems precetigastalegal frameworks this elicits the
guestion, on what basis the statute grants thid. riurther, in light of the nature and features
of customary law systems discussed above, the tetdemhich the participation provisions
anticipated in statute can be considered a powsglr is questionable from the perspective
of customary law systems. While appreciating theedadegrees of participation anticipated
in different legal frameworks for natural resougevernance, participation provisions in
water law frameworks still falls short of the presting right of communities to develop and
implement their own customary law system for gowegntheir water resources. The
limitation of this statutory provision for parti@gion is further demonstrated by the proposed

use of statutorily created Water User Organisat{tidOs) to accommodate customary law

“Michael Jeffery and Donna Craig, ‘Non-Lawyers aredjal Regimes: Public Participation for Ecologically
Sustainable Development' in David Leary and Batdra Pisupati (eds),he Future of Environmental Law
(UNU Press, 2010) 103.

1%Rose Mwebazalhe Right to Public Participation in Environmen@écision-making: A Comparative Study
of the Legal Regimes for the Participation of Imdigus People in the Conservation and Management of
Protected Areas in Australia and UgandBoctor of Philosophy Thesis, Macquarie Universi907).

%essica Vapnek et al, Law for Water ManagemanGuide to Concepts and Effective ApproachesO
Legislative Study 101 (FAO, 2009) 59, 76.
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systems. Although described as water managemertitutitns, the experience in
jurisdictions where they have been enacted indscdlbat, WUOSs serve as institutional
mechanisms for combining resources of interestatiegabut they do not actually effect

water management?

The above observations do not imply that partieguatof indigenous peoples and their
customary norms and institutions in water resour@nagement should not be fostered.
Rather, it suggests that care should be taken termdaing how such participation can be
implemented to achieve better outcomes for custpmavernance systems. In modern water
law, notions such as participation and co-managémenoften watered down and used to
mask a compromise strategy to avoid the more comgim for political development of
indigenous self-determinatidf Consequently, these provisions for participationstmbe
critically analysed and not only from a statutogrgpective but also from the perspective of
indigenous peoples, their customary law and govemanstitutions and their expectations

with respect to integration with the statutory lefgameworks.

A common factor considered as central for custontemygovernance systems is the right to
self-determination. Experience from Australia iredes that from the point of view of
indigenous peoples’, living on their lands and makprimary responsibility constitutes a
necessary condition for them to observe their ensf8* This primary responsibility is not
incompatible with other non-indigenous uses, acaessven tenure but being primary it is
argued that it precedes any co-management and fimnsamework determining how such
management ought to proce]é?a.These or similar sentiments have been echoed by
indigenous peoples from other parts of the worlduding Canada as demonstrated in the
following statement:

We did and still insist that our people are invalveith management decisions based, on respect and

application of our traditional laws...to ensure resoes are being used sustainably and properly s part

of our right and responsibility for self-governmernd necessary for our survivaf®

1927 James, 'Institutional Challenges for Water ResesiManagement: India and South Africa’ (200@4ter,
Households and Rural Livelihoods (WHIRL) Projectriifty Paper &http://www.nri.org/whirl>.

%ponna Craig, '‘Best Practice Models and Approachesirfdigenous Engagement in the Murray Darling
Basin. Research Report Prepared for Murray Dafiagin Commission for the Development of the Ind@en
Action Plan' (Macquarie University Centre For Eovimental Law, 2004).

1%“sye Jackson and Cathy Robinson, ‘Indigenous Cusydavernance' (CSIRO, 2009) 3.
105 pid, 3.

196 statement by Neil Sterrit of the Gitksan TribaluBoil quoted in ibid, 4.
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In the course of the fieldwork conducted by theeagsher similar views were expressed by
the participants of the focus group discussion wi#m elders:

The government should consult with the people efcdmmunity before planning...the laws (statute) are

written by people who live far away and have ndween here in Marakwet and do not understand how

things work.... Our laws have sustained us thissfaif they want to change...they should consultfukey

do not consult then they should stay with theirdamd the community stays with theirs.... the lardiaur

security are from the government but consultationécessary as we are the custodians of the resdlrc
This thesis argues that the notion of law undegyimodern legal systems is culpable for the
shortcomings of existing modes of formal recogmitaf customary law systems discussed
above. In the context of modern law’s conceptudl threoretical framework, formalization of
custom inevitably results in the ‘stripping outitsf dependence on community context as it
becomes general laWf® This is because the legal systems consider stasuitthe only
legitimate source of rules and state governmenthaprimary source of authority. This is
demonstrated by the experience of India where tiranton law’s perspective of Indian
customary law perceived of custom in the contextlenfality as opposed to authority.
Consequently, though recognised as a source oftkastom had to be sanctified by statute or
declared by the state and then assessed by theiajydfor legality and justic’® This
approach which underlies most common law framewarkdermines their capacity to

effectively recognise customary water governancgesys.

In order for customary law systems to be recognisethese formal systems, they must lose
a feature identified as most fundamental to th&istence and sustainability that is, their
chthonic nature. As noted by the analysis of thdicetors of successful customary law
systems, this feature is fundamental for the affeness of the systems in contributing to
sustainable development. The importance of safé@uaitrue nature and effectiveness of
customary law systems of natural resource govemaas led to the search for alternative

paradigms for indigenous governance and naturalres management.

’Focus Group Discussion with Clan Elders and Reptasiges of Furrows Council (Marakwet District-
Kenya, February 10 2010).

%5 mith, Henry E, 'Community and Custom in Propg@909) 10(1)Community and Propert, 7.
109\ S vani, '‘Customary Law and Modern Governance afukal Resources in India- Conflicts, Prospects for

Accord and Strategies' (Paper presented at thel IRdgealism and Unofficial Law in Social, Economand
Political Development International Congress, Chisfai, Thailand, 7 to 10 April 2002), 14.
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E Conclusion

This chapter set out to develop a framework fopoesling to the research questions to be

investigated by the case study in the next two tdrap

Firstly, the chapter analysed the existing literatan customary law systems, to determine
the nature and features of these systems. Thigsasi@rovides a basis for responding to the
question does customary law continue to exist éndbntext of water resource management
and more specifically in the context of the Marakvigustomary law, defined in the sense of
a living reality that emerges and evolves from alpractices of a community and which the
community eventually accepts as obligatory, commuo exist in many jurisdictions.
Although these customary law systems are localiaed thus reflective of particular
circumstances, literature on the subject identifiedain common features of these systems.
The features discussed in this chapter will be usedanalyse the Marakwet's water
governance system to determine the extent to whiatustomary law system of water

governance continues to exist in their case.

Based on existing literature on common propertyesys and customary law systems, and
their potential to result in positive outcomes faustainable development, this chapter
developed an analytical framework for investigatihg potential of customary law systems
to contribute to sustainable development. This &éark provides a tool for responding to
the questions how effective are customary law systen water resource governance and
what principles do these systems demonstrate tiaitate potential positive outcomes for

sustainable development.

Finally, this chapter examined some of the mainra@ghes taken to recognition of
customary law systems in some common law jurisohisti This section concludes that the
approaches to recognition of customary law do novige a suitable framework for the
integration of customary and statutory law systeifisis is because, the provisions for
recognition of customary law are limited by thedepositivist notions of law and customary
law which, as argued in preceding chapters, sefprameters within which modern law

operates.
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VI CHAPTER6 MARAKWET'S WATER RESOURCESGOVERNANCESYSTEM
Using the theoretical and analytical framework dostomary law systems discussed in the
previous chapter, the present chapter analyses kMlata customary water resource
governance system. The objective of this chaptér @etermine if a customary law system
for water resource governance continues to exitercase of the Marakwet community and
if so to what extent it is effective in the conteamgry management of water resources. The
case study also provides the opportunity for alljcanalysing the potential of Marakwet’s

customary water governance systems to contribuseittainable development.
A Nature of Marakwet's Customary Water Governanceehys

Customary law, as was defined in the previous @raptlates to norms and institutions that
claim their authority from contemporary to traditéd culture, customs or religious beliefs,
ideas and practices rather than from the politcahority of the state. To this extent, societal
life in Kaben location in Marakwet District can described as being governed primarily by
customary law. Most of the participants interviewkding the field work, frequently spoke
of ‘the law of our forefathers’ referring to thewagoverning their water resources and
community life in generdl.An interview with the area Chief who is an admiirsisive officer
appointed by the government also confirmed tHie explained that most aspects of life in
the community, including the use of land and wasources, are governed by customary
law. Due to its location and size, Kaben has feateshdministrative offices and no law court.
As a result, most of affairs of the community aoeyned by their customary normative and

institutional structures.

There is no written record of the customary lavthef Marakwet and since its inception it has
been passed on orally from one generation to tke Béscussion with the representatives of
the elders who are the custodian of customary laaffrmed that all land and water
resources in the district are subject to custortesy They explained that though they do not
have a written record of this law, its existencena$ disputable. According to tradition, the
origin of the customary law dates back to the tiofigheir forefathers. In describing the

genesis of the customary law for water governatiee elders pointed out that this law was

1 In discussions with various members of the comityureference was often made to ‘sheria ya malvadsiu’
which is Swabhili for the law of our forefathers.

2Interview with Joseph Yego Lokanda, Chief of Kaleotation (Marakwet District-Kenya, 22 November
2010).
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developed following the construction of irrigatidarrows to provide water to alleviate
scarcity caused by drought. They explained thatdtewas the result of negotiation among
clan elders who had been involved in the furrowstarction and who represented the entire

community.

The customary law of water governance is compodedules on allocation of water,
management of the furrows and preservation of wgiantity and quality. Examples of rules
on allocation include the application of differentes for water for irrigation and water for
domestic use. While there are no restrictions oaretand how much water can be collected
for domestic use, there are strict restrictionsuea of furrows for irrigation based on clan
lines. Some rules relating to quantity of watereexk to the use of land and other resources.
For example one of the rules included in the whkter, is the prohibition of felling of trees
near the Embobut River, the source of the irrigafiorrows. This prohibition which dates
back to the origin of the system extends to fellifigrees or cutting of vegetation even for
use in the construction of furrows which as expdimy the elders interviewed often means

that the material for furrow construction has tasbarced from elsewhere.

The customary law system also includes rules oflityua the water. An example of a rule
relating to water quality is the general prohibitiagainst bathing or washing in the furrow.
Apart from the rules, there also many taboos aasedtiwith the furrows, all of which the
clan elders interviewed indicated demonstrate thportance of water and the need to

preserve it by respecting the customary water law.

The community members’ description of their lawggasts that it is closely linked with
traditional customs. Many of these traditional ous$ and practices are still in force today,
which seems to confirm the argument that custorfesyconsists primarily of antique rules
of immemorial usage. However as shall be demormsirkter, an investigation of the rules
and structure of the institutions for governancendestrated that changes have been made
and are being made to the system to adapt it tteeoguorary circumstances. Further, due to
the fact that the rules are not written and thmiplementation is subject to consultation and
discussion among community members, customary ipegcthough retaining some essence

of the past, are reflective of changing circumségna community.

1 Features
According to the literature on customary law systafiscussed in the chapter five, one of the

primary characteristics of a customary governanates is its chthonic or home-grown
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nature® During the field work, the researcher sought tdedmine the extent to which

Marakwet's customary law system for water goverearwuld be considered chthonic.

As noted above, the community members interviewleddicated that their customary water
law was originally developed by their ancestors.tlie course of the discussion with
representatives of the clan elders, they explaihatithe rules relating to allocation of water
rights to clans have been changing. The changileg are determined through a consultative
process in which clan elders and male members efctmmunity discuss and agree on
proposed allocation rules. Each clan in the comiguras about ten elders who represent the
clan in the customary governance institution. Thiers are responsible for the preservation
of customary law including the law on water reseumanagement. The consultative
meetings in which allocation rules are determinedc@ammonly held after maintenance work
on furrows. Apart from these meetings after furnmaintenance, the community members
explained that most community affairs are deterohithgough a consultative process. While
the Chief is often invited to customary law conatite meetings, he is not considered an

elder and his role is deemed advisory.

The demographic distribution of respondents wasr®d so as to ensure the representation
of views from a cross section of age brackets andlmost equal percentage of male and
female respondentsAll the respondents of the water user questioenadncurred that water
resource governance in the community is governethbiy customary law.The fact that
women are not represented in the council of cldersland that they do not participate in the
determination of customary rules did not seem tpaat on their views regarding the

autochthonous nature of the community’s customeany |

A further feature of customary law systems is thase tend to be user developed but also
user maintained and enforced. The respondentsrowedithat under Marakwet's customary
law, water resource management is the respongibilithe clan elders or council members
charged with furrow issues. The clan elders allaaater to the various users and ensure
compliance with the rules on allocation. They ds® aesponsible for imposing sanctions for

non-compliance. Sanctions imposed range from saaiattions such as peer remonstration

3patrick H GlennLegal Traditions of the World: Sustainable Diveysit Law(Oxford University Press, 2007)
ch 3.

* 49 per cent of the respondents of the water usestipnnaire were female.

® In their responses most users spoke of ‘sherimajil (Swahili for water law) to refer to the rulg®verning
the use of water from the furrows.
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to monetary fines, curses and in severe casesudtsir of the offender’s property and that

of other clan membefs.

Some of the sanctions imposed for failure to aligiecustomary water governance rules
relate to the sanctions for failure to contribute furrow maintenance. Male members
interviewed explained that according to customawy,lall male adult male members are
required to contribute to furrow maintenance wdkkmale adult who fails to do so for no
good reasons would often be ‘disciplined’ by hignge Traditionally, the discipline involved
a physical beating in public. Presently, this foah punishment is often replaced with
‘compensation’ which may involve the offender tiegthis peers to a meal and drinks at his
cost. For violation of other rules, monetary fires imposed which are paid to council elders
in the form of cash or more often in kind for exdenfhrough the forfeiture of farm animals
often goats. Certain rules relating to water qualie considered so central to the community,
that non-compliance even if unobserved is belideesult in a curse on the offender. Some
of those interviewed narrated to the researchecduial evidence proving thiswhile the
responsibility of the administration of furrow ma@eament issues is delegated to the clan
elders, all community members have a responsittititgonserve the furrows and to report

furrow overflows or blockages to the elders.

Water is considered a sacred resource by the Mataldecording to the community, water
resources are not owned by anyone in so far asrvi@ta naturally occurring resource
provided by God. However, they believe that evegmber of the community has a right to

use the waters of the Embobut River given the pndyiof the resource to their land.

As is the case with other customary law systenmes,Miarakwet customary law system for
water governance does not consider water resountEpendently of land in terms of
governance. As a result, furrow or water laws idelunorms governing land access and use.
The community members interviewed and clan eldatkated that land in the area is subject
to customary tenure which recognises community land also individually owned land.
They explained that despite the absence of beamofences demarcating boundaries, each

clan is aware of the land belonging to clan memizard this is respected by the entire

® One of the water users interviewed, explained ithahe past, incorrigible offenders would be pteis by a
form of ‘death penalty’ and it was the responsibilof the offender’s relatives particularly his les to
implement the punishment. He clarified that thisrf@f punishment is no longer used.

" One of the examples given, was of a man who hédred multiple family misfortunes due to a viotatiof a
customary rule related to the furrows.

149



community. While such customary tenure may be &ffeavithin the community, it does not
provide secure tenure for purposes of acquirindusiey legal rights associated with
ownership of land. As shall be discussed in a syesat chapter, this raises a potential
problem in relation to the community members’ catyato acquire a permit for the

abstraction of water. Under the new water regimi€génya permits run with the larid.

According to the Chief, under the prevailing statytland framework most of the land in the
area is Trust LandThe origin of Trust Lands in Kenya goes back ®¢blonial native lands
which were excised from the crown land and vested Native Land Trust Board that had
been established by the Native Lands Trust Ordimaricl938. Native Lands became trust
lands at independence and were vested in countycdsuo hold them in trust for the benefit
of the person residing therebhThe Chief explained that despite this being thsitjum
under statute, many of the community members aanagthe classification of their land as

trust land as this in their view does not accorthwheir customary tenure systém.

The recently promulgated Constitution includes [miowms recognising community land.
Such land is deemed to be land lawfully held astttand by the county governments and
which it provides shall vest in and be held by dmenmunities identified on the basis of
ethnicity, culture or similar community of interéétAt the time when the field work was
conducted it was not clear whether land in Marakiistrict would be defined as community
land as provided by the 2010 Constitution. Neiikdt clear at this stage, if Embobut River
will fall within the definition of community landansidering that public land under the new

Constitution is defined to include water bodies.

®,Mumma, Albert, 'Kenya's New Water Law: An Analysi$ the Implications for the Rural Poor' in Mark
Giordano, Barbara Van Koppen and John Butterwats), (CABI, 2008).

® The national land framework in Kenya is undergoimgorm following the promulgation of the 2010
Constitution.

10 see Migai-Akech, 'Land, the Environment and thei®oin Kenya. Background Paper for the Environment
and Land Law Reports. A DFID/KLR Partnership' (20@or a detailed discussion of trust lands andbleros
associated with this regime of land ownership imy&e

' See Constitution of Kenya Review Commission, "#rh Report of Constituency Public Hearings,
Marakwet East Constituency. Held at Tot Centre sinJuly 2002. ' (CKRC, 11 July 2012 2002) corrokiota
this lack of popularity of trust lands.

ZConstitution 201@Kenya) arts 63(1) and (2)(d)(iii).
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2 Relevance
All the respondents of the water user questionr@irdirmed that their main source of water
for both agriculture and domestic use is the furreystem, which is governed by the
community’s customary law. The Chief indicated thaist of the farming occurring in the
location is subsistence farming with the exceptafna growing trend in which some
community members are commercially farming mangdé® researcher’'s stay in Kaben
confirmed this, as daily trucks came through theeowise deserted all-weather road to
collect the sheaves of mangoes for transportatioarthan trading centres. Mango farming
does not require large supplies of water and thost of those engaged in the trade indicated

that this business had not resulted in an incrisademand for furrow water.

(d) Water Quantity

While almost 99 per cent of those interviewed iathd satisfaction with the customary
governance of the water resources, 81per centeofedpondents indicated that they at times
experience shortages in relation to supply of waéeaticularly for irrigation. This is despite
the fact that most of the farming in the area isamnmercial but subsistence farmifigihe
reasons identified for the shortages included dmgudeforestation and poor infrastructure.
Clan elders and community members interviewed mefeto the problem of deforestation
occurring in catchment areas that are outside tteiad and thus beyond the scope of the
customary law norms. During the focus group disamssthe elders pointed out that they
have noted a marked decrease of rainfall sincel®®0s which they attributed to the
deforestation occurring in the catchment areasidmitthe community. They also have
indicated that pollution of water resources fronctésies upstream has undermined the
quality of water. A recent study using satellitdadaonfirms these concerns demonstrating
that over the last 23years, a 14 per cent deci&falsest cover has occurred in the district

representing the clearing of 4,419 hectares okfdfe

Despite the appreciation by the traditional leaddrthe need to stop the deforestation, they
acknowledged their customary law system'’s limitagacity to govern the conduct of upper
riparian users of the River Embobut, some of whatotg to other communities and thus

not bound by the community’s law. Clan elders witawed expressed their frustration in this

13 This was confirmed by the Chief and also by méshe respondents.

“Naemi Gunlycke and Anja Tuomaala, 'Detecting Fof@segradation in Marakwet District, Kenya Using
Remote Sensing and GIS' (2011) http://www.natgese/ex-jobb/exj_200.pdf.
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regard and recognised the importance of governmésrvention to help preserve catchment
areas. Some of the users also expressed theirroooeer deforestation and were of the view

that government support is essential if the trertd be stopped.

As discussed in chapter five, it has been arguat ahprimary challenge facing customary
law systems for natural resource governance is iheapacity to cope with novelties such as
increased population, ecological changes causetirbgte change and other socio-economic
changes such as urbanisation and the erosiondifiorzal authority systems. Marakwet is

no exception in this regard, with population of gt@mmunity rising, more young people
obtaining formal education and thus seeking emptaytnm urban and peri-urban centres and
increased risk of drought with changing rainfalttpens. The researcher also observed that
some community members were engaging in commefaniading. The clan elders indicated
that at present there is no prohibition of use wfdw water for commercial farming and
neither is there an extra charge or requirementnfore labour. However, it is not clear

whether this would be sustainable in the evenafdr scale commercial farming.

The possibility of more people being drawn into coeencial farming exists as was confirmed
in an interview with an official of the Kerio VajleDevelopment Authority (KVDA)®
KVDA is a parastatal company whose corporate missi to realise sustainable and
equitable socio-economic development in the regilmn.the interview, the respondent
explained that KVDA has been running projects injaoction with community members in
the region. The objective of the projects is to iaye productivity of irrigated farming.
KVDA helps community members achieve this by prowdseeds and fertilizers to the
farmers which can help increase productivity andvithich they can pay with produce or
gains made from the produce. He also explainedki&A has contributed to the repair and
construction of furrows by donating materials aedhnical support. KVDA has for the
purposes of demonstrating good farming practicesnlgranted a tract of land and access to
water from the furrow system. The respondent erpldithat for purposes of the project,
KVDA had increased the primary water in-take frdm source to the furrow so as to ensure
that there was no reduction in the amount of furveater available for other users. There are
many non-governmental organisations running diffengrojects in the area, and one of

KVDA's roles is to coordinate regional developmbgtworking with these groups.

15 See, eg, Stephen Hodgson, and FM@dern Water Rights: Theory and Practid&O, 2006).

¥Interview with Joseph Rono (Kerio Valley Developrehuthority, Tot Office- Marakwet District, 12
February 2011).
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While customary law systems may have limited acdesthe information generated by
scientific research, these systems as noted earelin many cases founded on a strong
traditional knowledge. In the case of the Marakwtte elders explained that the
representatives of the clans chosen as eldersketexd on the basis of their knowledge and
understanding of furrow issues. Such knowledgeaget on experience as opposed to formal
training. They explained that the norms and rulesosinding land and water use are based
on a system of traditional knowledge of rainfallttpens. Traditional knowledge is well
guarded and is not disseminated to all. Duringdlces group discussion reference was made
to elders, who well versed in traditional knowledgeuld predict rainfall patterns and thus
propose norms governing land cultivation in a gattir season. In times of expected drought
the elders allow community members to cultivatesefoto the furrows. However the areas
cultivated are smaller than in times of good rdinfehen cultivation is restricted to areas

further from the furrows but covers larger tradtsaod.

One of the community members interviewed currewnttyks in the Nairobi, Kenya’'s capital
city, though still spends some time in his homeridis He argued that while their customary
law has norms fostering sustainability for exampihe taboos prohibiting farming in
catchment areas or on non-arable land, customamg lan sustainability tend to be
reactionary as opposed to preventive. He arguedthigar customary law does not have
norms anticipating the implications on land andewaésources of the growing population of

the community.

As indicated, most water users interviewed noted ffrastructural problems contribute to
the water shortages experienced. This was alsarowd by the clan elders participating in
the focus group discussion. An informal discusswith a researcher in hydro-geology
working in the area during the period of the fieldrk confirmed the sanie.She explained
that the current furrow system is inefficient frantechnical perspective. The system used for
tapping water and transmitting it result in highsdes through evaporation. This is a
recognised disadvantage of flood irrigation systerhih are estimated as losing 45 per cent

of the water applied to deep soil drainage andaserfunoff:® However, research has also

YInformal discussion with researcher working withdry-geologists Without Borders (Nairobi Universig4
January 2011).

BMohammed Karrou et al, 'Yield and Water Produgyivif Maize and Wheat under Deficit and Raised Bed
Irrigation Practices in Egypt' (2012) 7(1Akrican Journal of Agricultural Researcti’55, 1755.
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shown that depending on the nature of grain supddsy the irrigation system, alternative

irrigation methods that are more water efficienildchave an adverse effect on yi&id.

Further challenges that may affect the continudevasmce of the customary systems for
water governance relate to the finances needeellse the tapping drainage potential. It is
estimated that Kenya has a drainage potential @fita60,000 ha but that only 3 per cent of
this drainage potential has been develdfi€@ne of the reasons for the under-development is
financial constraints. The cost of irrigation deamhent materials and construction varies
depending on terrain, water source, conveyancesysind distance. This notwithstanding
the cost is high estimated to range from US$5003861500 for gravity-fed surface irrigation
with operation and maintenance costs estimated.&tp&r cent of the project cdst.
Approximately 70 per cent of the water user quest@ire respondents indicated that their
income range fell in the lowest bracket of betwdd®$ 55 and US$ 220 per month.
Consequently, financial constraint is a major hamae of the community’s capacity to
develop the irrigation system to its full potentidbwever, as noted in an earlier chapter, the

government also faces problems of financial comgsa

(e) Water Quality and Sanitation

A recent report on the status of the Millennium Blepment Goals relating to water indicate
that about 900 million people still do not havees=scto improved drinking water sources and
another 2.5 billion are yet to have access to imguicsanitatior?> Most of those affected fall

in the category of the rural poor. As a consequetlae research sought to determine the
Marakwet's customary law system for water resogoeernance’s capacity to address this

challenge of water quality and sanitation

Most of the respondents of the water user questioarwere of the view that the quality of

the water used for domestic supply from the furrisvsot satisfactory. There is no separate

19 See ibid. This is demonstrated using a comparativey of the use of flood irrigation against ditfizigation
and raised bed irrigation. The study confirms thiaile deficit irrigation and raised bed irrigatioeduce water
application and improve water productivity, the huets adversely affect the yield of water strespiike
maize.

20 FAO, 'Country Fact Sheet Kenya' (2012)
Aquastahttp://www.fao.org/nr/water/aquastat/data/factsbleepuastat_fact_sheet_ken_en.pdf.

 |bid.

*2The World Bank, 'Sustaining Water for All in a Clgamg Climate. World Bank Group Implementation
Progress Report of the Water Resources Sectoe§yrg2010).
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canal system for water for domestic use. As thenavels along the open furrows from the
river, the risk of contamination and pollution iglnand despite rules formulated to maintain
the hygiene and water quality. Several respondadisated that incidence of water borne

diseases is very high in the area, a further mstaifon of compromised water quality.

The community elders interviewed indicated thatytlee aware of the problem of water
quality. This, they explained, was the rationale $ome of the rules against bathing or
washing in the furrows that have been passed denae of the water law. However, the
rules are not sufficient for ensuring maintenantevater quality. The problem is further
exacerbated by the fact that there is no propeitateom system in the area. One of the
respondents explained that despite a recent gowsrnisponsored program encouraging
people to construct earth toilets or pit latrinemny households had not done or so did not
maintain those constructed. In response to the lgmolof water quality, several non-
governmental agencies have set up projects to aeeepiped water supply to trading centres
or schools. There is an ongoing government prdj@grovide water for domestic supply.
During the field work, the researcher was shown gihgng system which runs from the
Embobut River. The idea is to provide the commumitgmbers with treated water for
domestic purposes. There are a few sources ofettemfater provided freely by the

government in the trading centres.

Apart from these government efforts, other non-gorental organisations running projects
in the area have sought to improve water supply sardtation by tapping ground water.
Several boreholes have been drilled particularlganools, health centres and churches. One
of the organisations is seeking funding for a mbje drill boreholes as well as tap stream
water through a piping system and install centealizanks to provide potable wafér.
Although some of the clan indicated they were avedrine existence of these projects, there
was no evidence of rules or norms in the custonfany system related to ground water

sources. This may raise challenges in future asrvgatrcity increases.

While indicating an awareness of the availabilitytreated water for domestic use, of those
interviewed 40 per cent said they hardly sourceemftom these sources. The reason for the
continued use of furrow water despite the risk @fitamination was convenience. A good

number of the female respondents explained thapifed water tanks are few and located

BInformal discussion with researcher working withdrg-geologists Without Borders (Nairobi Universig4
January 2011).
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only in certain areas and thus the water is natyeascessible. Many of them thus prefer to
rely on furrow water for some domestic chores andame cases for cooking and drinking.
Some of the respondents indicated that before dsimgw water for cooking and drinking
they would treat it using locally purchasable prduor would boil it, but a significant
proportion indicated they do not as the purificatprocess costs in terms of money, energy
and time. A few of the older respondents were @& #ew that the furrow system of
supplying water had been the source of domestiemfat their forefathers and thus there
could be no problem with the quality of the watdowever, this view was not shared by the

majority who recognised that the incidences ofysmh are much higher today.

() Gender and Marakwet’s Customary Law System

One of the strongest criticisms directed at custgnieav systems is their support of status
quo in the case of existence of rules, norms amstioows that discriminate against women.
Some of the customary practices that apparentgngimwer women include: the patrilineal
succession excluding female children; the notioat throperty ultimately belongs to the
husband; the perception of daughters as trangpassérs-by’ and wives as ‘comers in’ to the
family with no durable interest in the family resoes; and the notion that the labour of
wives or female children is owned by their husbandathers respectiveﬁ?. Marakwet is a
patriarchal society and as a consequence maneafltbervations made above seem to apply

with women having little or no say in social segsn

An apparent manifestation of this was experienaedhe process of recruiting female
participants for the focus group discussion. Iswi#ficult to find a group of older women

willing to meet and discuss furrow issues as thely this was not an issue concerning
women. Eventually, seven women aged approximatelyvéen 60 and 80 years of age
agreed to participate, albeit reluctantly. At tleginning of this focus group discussion, one
of the clan elders, seemed reluctant to allow audision of furrow issues with women only
but eventually he conceded and though not attenttiegdiscussion observed it from a
distance. The reluctance to participate was algeemenced in trying to recruit female

respondents for the questionnaire to water usaigally, the researcher sought to recruit
users randomly at the Sambalat trading centre. @thod worked for male community

members but most women stopped were not willingadicipate. Eventually, this problem

#Celestine Nyamu-Musembior or Against Gender Equality? Evaluating the R6sidWar “Rule of Law”
Reforms in Sub-Saharan Afric@ccasional Paper- UNRISD (United Nations Reseanhitite for Social
Development 2005).
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was overcome by visiting women at their homestedtsre most were willing to participate

in the questionnaires.

This reluctance to participate either as focus graliscussants or as respondents to
guestionnaires on water use is due to the cultialados and sanctions associated with
women’s exclusion from furrow management issuess Eeems to confirm the view that
customary laws discriminate against women. Howevéigs been argued that the problem of
gender inequality is not entirely the fault of ammary law?”® The complex interaction
between competing interests including various alditons of custom, aspects of formal law
that do not foster gender equity and socio-econarhanges that increase the pressure on
resources have resulted in new forms of exclusiand disentitlement that are referred to as
‘custom’ in a bid to justify them® There was evidence of this in the course of telel fivork.
One of the questions in the questionnaire requigsdondents to give examples of customary
law rules relating to water use and many of themegas an example the prohibition of
women from bathing in the furrows. When asked whias the rationale of the rule many
associated it with taboos regarding the associatiamomen with furrow issues. However, in
the course of the focus group discussion with aéders, it was clarified that the rule
prohibits all, men and women from bathing in therdws. It seems that the limitation of the

rule to women only is the result of the manipulatily some of a customary rule.

Further, the experience with the two focus groupcassions with women indicated a
changing trend in perceived roles even among woMérereas the participants of the senior
women'’s focus group were quick to clarify that thvegre born after the construction of the
furrows and so knew little about the furrow systéne, younger women offered an account of
its origin similar to that proffered by the councdpresentatives. Both groups of women
confirmed that they have no say at all with respeatecision making on furrow issues as it
is the responsibility of the male members of themecwnity and more specifically

representatives of clans. Nevertheless, the youngaren upon learning of the possibility of
registration of water user associations under thtutory water law indicated an interest in
participating in such organisations as these i thew would not be directly furrow law and

so would not fall within the taboos associated wittmen and furrow management.

®Celestine Nyamu, 'How Should Human Rights and Dmpreknt Respond to Cultural Legitimization of
Gender Hierarchy in Developing Countries?' (20Q0R3Harvard International Law Journa881.

% Celestine Nyamu-MusembFor or Against Gender Equality? Evaluating the RP@stid War “Rule of Law”
Reforms in Sub-Saharan Afric@ccasional Paper- UNRISD (United Nations Reseanitite for Social
Development 2005), 18.
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As is common in many other traditional societidgeré is a strong gendered division of
labour among the Marakwet. However, this divisidnlabbour does not, according to the
participants of the questionnaire and focus groigcussion, preclude the cooperation
between men and women. Women are not allowed tcipate in the construction or repair
of furrows. When asked if they are satisfied witistdivision of responsibility on gender
basis, the female participants indicated that thveye and expressed their view that the
system ought to remain as it has always been. Gemsg that the primary right to water
allocation is connected to contribution of laboar furrow management, the customary law
system appears on the face of it to be discrimmasgainst womeR’ However, in the
course of discussion with the women, it was obskthat many have no problem accessing
water, even those with no male family members &s l@ibour contribution due can be
substituted with a cash payment. As more women nave an alternative source of income
from commercial farming of mangoes they have ndlem paying for access to water if
necessary. The role of women in the community snging as many more acquire income
from commercial farming of mangoes and other sreadile businesses. Education has also
brought an increased independence among womerharybtith as evidenced by the fact that

the current Member of Parliament of the area isaadiwet woman.

The discussion above indicates that customary lamtirues to govern the management of
water resources in Marakwet District. It also conB that, as is the case with many rural
communities in Kenya, life in the district is chamg due to socio-economic and political

changes occurring in the district as well as thesgures on the water caused by the growing
population and the reduced rainfall due to defatest. As discussed in the previous chapter,
the continued relevance of the customary law sysiEmater governance of the Marakwet

and its potential to contribute to sustainable tgwaent is dependent on its capacity to adapt

to the changes.

B Marakwet's Customary Law and Sustainable Developmen

In this section the analytical framework developethe previous chapter is used to critically
analyse the capacity of the customary law of thedidaet to adapt and thus contribute to the

sustainable development of the community’s watseoueces.

27 See Watson, Elizabeth E, William M Adams and Sdnudiutiso, 'Indigenous Irrigation, Agriculture and
Development, Marakwet, Kenya' (1998) 164{he Geographical Journab0, 720-723.
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1 Knowledge Management System
One of the features identified as indicative ofuzcessful customary law system is the

system’s possession of a form of knowledge managesystem.

There is documented research on the physical emtistn of the furrow systems of the
Marakwet escarpmef.The data collected from the focus group discussamd interviews
with community members confirmed the informationsérg on the technical aspects of the
irrigation system. The community leaders explaitieat the origin of the system dates back
to more than two centuries ago. According to amh losdorical account, the first four furrows
of their community belonging to the Lakeno, KapgteBhaban and Kabishoi clans were
constructed in 1882. The construction of the fusomas motivated by a drought in the
region which led some community leaders to suryey Embobut River which lies on the
Kerio Escarpment and propose the use of furrowsréeide water to community members

living in the floor of the valley.

The clan elders explained that it was no easytasking water out of the Embobut River to
the valley floor which lies more than 1000m beloke tescarpment. The furrows were
constructed by the community members using locallgilable materials such as wooden
trunks, mortar, and sticks. This was confirmedhm®y tesearcher in the course of a hike whose
itinerary followed one of the furrow lines from tkalley floor to the source of the Embobut
River. The researcher confirmed the descriptionVadgren, that water is led through dams
into the furrows along the escarpment face, usiigpWw tree trunks supported by wooden
scaffolding along in some cases almost verticfiisciind how the canals are constructed and

bounded with rocks, boulders, logs and brushwoeeidfarced by soil and grass.

It was observed though that currently many of t#eats and works have been fortified using
concrete and plastic to improve efficiency. Thenaddders explained that the techniques used
to construct the furrows represent local knowleggssed on through generations. They also
explained that after the initial construction oé thirst set of furrows, the elders determined a
set of norms which were used to govern allocatimh management of the furrows. This law

has been handed down to the community throughettiars.

ZRobert C Soper, 'A Survey of the Irrigation Systerfithe Marakwet' in Benjamin E Kipkorir, RobertSoper
and Joseph W Ssennyonga (ed&rio Valley: Past Present and Futu(@niversity of Nairobi, Institute of
African Studies, 1983).

*Mats Widgren et allslands of Intensive Agriculture in Eastern Afriddast & Presen{British Institute in
Eastern Africa, 2004) 19.
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Fred Bosselman argues that one of the featureshvdeitermines the potential of a customary
law system to contribute to sustainable developnierithe system’s record of how it has
responded to environmental change in the coursestdry>’ In the case of the Marakwet,
the oral account given by the elders and corrokdrah the other two focus group
discussions with the women indicates the awarenésthe circumstances including the
environmental conditions surrounding initial constion of the furrows. Further, there was
among the community members and particularly antbegclan elders an awareness of the
need to alter the norms governing cultivation oflan response to rainfall patterns. As noted
earlier, the clan elders are presently concernedtahe decreased flow of water due to the
deforestation occurring along the escarpment amatichment areas. While they as yet seem
to have no clear solution to the problem, the ganawareness of the problem and a
consensus of the need to seek government helpveiaieng and enforcing norms to prevent

deforestation, indicate a record of possible respda environmental change.

As there are no written records, the clan eldelgs e transmission of knowledge through

oral accounts and apprenticeship. This system séemave served the community well as
the researcher observed that furrow councils ireducian elders as well as younger men who
would work closely with elders with expertise orchiaical and normative aspects of the
irrigation system. Further, most respondents deinatesl an appreciation of the need to
conserve the irrigation furrows and thus to compith the norms governing its use, as they

recognise that the irrigation system constitute# tlife line.

However, the sustainability of this mode of transsion of knowledge is not assured. As
observed and confirmed by some of the responderise youth are leaving the district for
formal education and in some cases for employmexkimg it harder to involve them in the
furrow management and to transmit knowledge ondbesystem. The absence of these
community members for prolonged periods of time ateeans that they cannot be actively
involved in cultivation or management of the furowhe lack of a working knowledge may

thus in future undermine the existing traditionabwledge management system.

%Fred Bosselman, 'Adaptive Resource ManagementdghrQustomary Law' in Peter @rebech et al (eTlb}
Role of Customary Law in Sustainable Developr(@atnbridge University Press, 2005) 253.
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2 Effective Feedback Mechanism
A successful customary law system for resource g@aree has a feedback mechanism that
allows for relevant information to be put back ke systeni® This is deduced from the
observation that effective systems of natural resmgovernance are those in which accurate
feedback of information relating to environmenthénges is obtained and used to guide the
decision-making proceds.Such a feedback mechanism enables consequencesr|ies
decisions to influence the next set of decisionkintpadaptation possibf&.In order to
obtain all the relevant information, an effectivatural resource governance system ought to
view the resource governance system from a larg@poral spatial scale and allow for
extensive community involvemefit.It has been argued that most customary law systems
tend to approach natural resource governance sty adopting the perspective described

above akin to eco-system managenient.

Feedback on ecological conditions plays an importafe in the many customary law
systems though the connections are not always ®vitte some cases, the related rules and
norms may be encoded within a sacred religiousesy3t Examples of this include taboos
and prohibitions which foster ecological consematiA study of the traditional knowledge
system of the Marakwet demonstrates the presencensirvation strategies, an example of
which is the custom of planting of indigenous treehich are regarded as sacred, around
rivers and streams, the underlying objective béingeduce the direct interference of human
beings and livestock with water souréé# further example of an effective feedback system

observed in New Guinea, where local farmers wodjgteament with new crops to test their

%IFred Bosselman, 'Adaptive Resource Managementdghr@ustomary Law' in Peter @rebech et al (eTla}
Role of Customary Law in Sustainable Developni@ambridge University Press, 2005), 257.

¥Norman L Christensen, 'The Report of the Ecolog®atiety of America Committee on the Scientific Bas
for Ecosystem Management' (1996) 6Egplogical Application$65, 670.

*Fred Bosselman, 'Adaptive Resource Managementghr@ustomary Law' in Peter @rebech et al (eTlb}
Role of Customary Law in Sustainable Developr(@atnbridge University Press, 2005) 257.

34 |bid.

*Fikret Berkes, Johan Colding and Carl Folke, 'Remlisry of Traditional Ecological Knowledge as Adagt
Management' (2000) 10(Ecological Applicationd251, 1251, 1253-1256.

%) Stephen Lansingerfect Order: Recognizing Complexity in BéRrinceton University Press, 2006).
¥Grace Cheserek, 'Indigenous Knowledge in Water \Afadershed Management: 'Marakwet' Conservation

Strategies and Techniques' (2003j\8U, Topics of Integrated Watershed Managementoeé&dings
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tolerance and requirements as opposed to simplgwiplg customary practices by rote.
This flexibility related to ecological conditionsa® also observed among the Marakwet in the
course of field work. While commercial mango fargnimas not customary, many women in
the community are currently involved in the bussadich is proving successful given the
higher tolerance of mangoes to drier climates.Haurtsome of the respondents indicated that

they are testing the feasibility of commercial farghof green grams.

Informal social learning is recognised as an effecfeedback mechanism. Ostrom and
Basurto have argued that where participants aenienvironment in which they can share
experiences of failures and successes for exampiegular meeting places where problems
can discuss problems being faced with the managjeirse system, then the system is likely
to produce better outcomes and be sustairfdbkn observation of community habits

demonstrated that trading centres, particularly [&dat trading centre provides a hub where
community members consult and share experiencelsiding matters affecting their

irrigation system. Many of the respondents alsdiomed that often the implementation and

enforcement of customary norms is a consultatioegss.

The project officer from KVDA indicated that sevec@mmunity members had participated
in projects run in conjunction with Moi University]ICA, Kenya Seed Company, the
Ministry of Agriculture and the Ministry of Watemd Irrigation to try new seeds, better
farming techniques or fertilizers to increase paidiity. In the interviews and focus group
discussions, community members indicated their ingliess to work with these
organisations, though in the focus group discussiith the younger women, concern was
raised regarding accountability and transparencyhe collaboration between community
members and external organisations. An interviewh vei local church leader, provided
insight into the nature of the problems alludedt¢de explained that the community
members had rejected one of the projects of KVDArugiscovering that it included the
building of a dam which was to be used to supplyew# Eldoret, an urban city in the

region. He also explained that some of the extgrfahded projects though well intentioned

#Chris Healey and Eugene Hunn, 'The Current Stdtli&K: Papua New Guinea and North America’ in Nancy
M. Williams and Graham Baines (ed}cologies for the 21st Century: Traditional Ecolcgi Knowledge,
Wisdom for Sustainable DevelopmeReport of the Traditional Ecological Knowledge ik&hop, Centre for
Resources & Environmental Studies (Australian NetldJniversity, 1993) 43, 27, 28.

%Elinor Ostrom and Xavier Basurto, 'The Evolutionlmgtitutions: Toward a New Methodology' (20085RN
eLibraryl4.

“OInterview with Parish Priest of Tot (Endo, Markvizistrict 21 November, 2010).
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had proved unsustainable as community members datke financial resources and
technical capacity required. He further indicatedttdue to previous negative experiences,
such as corruption among officers running exteyndlinded projects, the community
members had become mistrustful of external assistahhe community’s customary law
system is thus constantly changing to reflect my the changing ecological conditions but

also changes in the socio-political and economicdmns.

3 Inherent Modification Procedure
One of the conclusions drawn from research on sstgkecommon property governance
systems was that in order for a management systebe tresilient it had to have good
procedural rules for changing the substantive ffiékhe procedural rules ensure that the
system can develop new rules to match new circumoe& including the diverse
environmental and strategic threats common in dynaystems such as natural resource

systemg?

Effective procedural rules include an attitude peor-mindedness of rule-makers to adopt
alternative ways of thinking that may result intbetoutcomes or that may be necessary
given the change in social, economic or ecologicaditions*® This attitude was observed to
some extent among the clan elders of Marakwet. As wdicated earlier, the custodian of
the customary law system was traditionally a grofiglan elders selected on the basis of
their knowledge and experience of the furrow syst&éhe clan elders were responsible for
governance issues in the community including theegmance of the irrigation system.
However, presently the community recognising thkieaof formal education received by
younger community members has begun to incorpamatge clan council younger members
of the community who though lacking in experience @esourceful particularly in relations
with external organisations and with new technaegiThe researcher observed that among
the participants of the focus group discussion wildn council representatives there was a
mix of elders and relatively younger men who haeerbco-opted into the council on the
basis of their knowledge of the furrows systems ahdther opportunities available to the

community.

“IElinor Ostrom, Governing the Commons: The Evolutifninstitutions for Collective Action (Cambridge
University Press, 1990) 193-202.

“’Elinor OstromCrafting Institutions for Self-governing IrrigatioBystem¢ICS Press, 1992).
“3Fred Bosselman, 'Adaptive Resource ManagementdhrQustomary Law' in Peter @rebech et al (eTlb}
Role of Customary Law in Sustainable Developr(@atnbridge University Press, 2005) 255.
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While the use of taboos, curses and other religearsctions may be effective ways of
ensuring compliance with rules fostering conseorgtithis could also be a hindrance to
adaptability** Experience has shown how for instance a permabanton a particular
species intended to preserve the species resultadcdh a high pressure on other species
leading to an over-turning of an ecological proc¢8sghe risk of this occurring has often led
to the disregard of taboos and religious sanctlmngormal systems. However, a study of
taboos indicates that in many cases these are eftéedded in a wider social context which
justifies their existence and which in some cagesiges for their eventual phasing 46it.
Community participation in the rule-making procedso facilitates the revision of these

taboos and religious sanctions where the contiexetence ceases to be justified.

The Marakwet customary law system for water resag@vernance contains certain taboos.
For example there is a taboo associated with warnawing water from furrows for three to
five months after child birth. During this periotthey must rely on their spouses or other
relatives to bring them water and failure to obtiis norm is associated with breaks in the
flow of water for their furrow. In the course ofetiocus group discussion, the clan elders
explained that the rationale for this norm wasequire the husband and male relatives of
new mothers to assist with what would ordinarily #evoman’s chore. One participant
explained that the reason behind the taboo assdciith women participating in the
construction of furrows. The work of construction physically challenging and thus to
require women to do this apart from their otherdehold tasks was traditionally regarded as
being oppressive to women and likely to displedme ‘gods’. Nevertheless, women were
required to contribute to the task by providingddo the men involved in the construction or

repair of furrows.

However, there was no clear rationale offered fitiep taboos such as the prevention of a
man whose wife has delivered twins or a child ia #mniotic sac, from participating in
furrow repair before undergoing a cleansing ritwalthe taboo of proceeding with a trip to
repair a furrow after sighting of a hawk which mneidered a bad omen. However, the clan

elders interviewed indicated that the participantdicated that some of these taboos and

44 |bid, 256.

“>Kenneth Ruddle, 'Local Knowledge in the Folk Maraget of Fisheries and Coastal Marine Environments'
in Christopher L. Dyer and James R. McGoodwin (geislk Management in the World's Fisheries: Lessons f
Modern Fisheries Managemeftdniversity Press of Colorado, 1994) 161, 181-192.

“6Johan Colding and Carl Folke, 'Social Taboos: ‘dible" Systems of Local Resource Management and
Biological Conservation' (2001) 11(Erological Applications584, 586-591 and 594.
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norms are intended to instil in the community meratzerespect for the water resources and
the appreciation of the fact that water is cruaiadl thus the need to respect the laws related

to water resource governance.

4  Stratification of Rules
One of the features of an effective customary Igstesn is that the rule system must be
sufficiently stratified to allow for partial moddation. Fred Bossleman refers to this quality
as the system’s possession of fine-grained rulgsirag that a rule is fine grained if it is
capable of being modified in small incremett# successful customary law system is thus
one that defines rules and individual entitteméntsuch a way that these can be adjusted

without having to overhaul the entire rule syst&m.

While most of the rules of Marakwet's water res@um@overnance system sampled are
broadly defined, the implementation process bemmsaltative makes these rules subject to
negotiation and modification with relative easer ifgtance, the elders confirmed that one of
the important rules with respect to water alloaati® that households whose male members
did not contribute to furrow maintenance and repaér not entitled to water. However, they
pointed out that before this rule is implementeftero there will be a process in which the
‘offender’ is given an opportunity to make his caBepending on the reason, other sanctions
can be applied to avoid inconveniencing the enticeisehold. The younger members
explained the offender sometimes receives a pergoumashment either in the form of a
physical beating from his peers or a fine. Furthkis requirement to provide labour for
maintenance of the furrows at present can be sutestifor money. This modification of the
rule is based on the appreciation of the changimgimstances. Young clan members may at
times be unavailable for furrow work due to theitemading school or work outside the
community. In such cases, the system recognisegsifeliness of the alternative occupation

and substitutes the contribution of physical lab®guired with monetary compensation.

A further example of a stratified modification af aspect of the customary law system was
observed in the enforcement systems currently én Akhough the primary responsibility of

meting out sanctions for non-compliance and enfgrcihese lies with the customary

*’Fred Bosselman, 'Adaptive Resource ManagementghrQustomary Law' in Peter @rebech et al (eTlb}
Role of Customary Law in Sustainable Developrni@ambridge University Press, 2005).

“8Carol M Rose, 'Common Property, Regulatory Propedmd Environmental Protection: Comparing
Community-based Management to Tradable Environmeéiitewances' in Elinor Ostrom, National Research
Council (U.S.) and Committee on the Human DimersiohGlobal Change (edshhe Drama of the Commons
(National Academy Press, 2002) .
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institution, the clan elders indicated that theyéhaometimes sought the help of the Chief

and used state mechanisms to punish defaulters.

5 Balance of Rights and Responsibilities
The success of the customary law rule system dependthe extent to which the rules
address a wide range of rights and responsibiliédating to all aspects of the ecological
system?’ as well as the wider social and economic envirartnihe payoffs must be large
and the stakes high enough to motivate the resawsees to invest in the transaction costs
associated with the search, debate and learningt diiter options involved in the rule
making and modification proce35.This requires the establishment of the right bzgan
between rights and responsibilities by the rulesasdo ensure that no resource users are

granted rights without responsibilities or vicesaeby the rule system.

Research on various self-organised natural resogmeernance systems has demonstrated
that the balance of rights and responsibilitieaghieved through complex interactions of
property rights. For instance some rule systemsnp@roprietors to develop clear boundary
rules to exclude non-contributors; establish authaules to allocate withdrawal rights;
device methods for monitoring conformance; and gemduated sanctions against non-
complying users? In some farmer-managed irrigation systems in Nepailippines and
Spain the rule system has established transferstidees to the systems, with access,
withdrawal, voting and maintenance responsibilisélscated on the basis of the amount of
shared owned® The sustainability of these systems thus dependbe capacity to create a

balance of rights and responsibilities thoroughube of different mixes of property rights.

The Marakwet customary law system for water resmgavernance demonstrates a complex

mix of property rights. As noted earlier, the lanthnagement system of the Marakwet

“*Fred Bosselman, 'Adaptive Resource ManagementghrQustomary Law' in Peter @rebech et al (eTlb}
Role of Customary Law in Sustainable Developr(@atnbridge University Press, 2005) 262.

*°Elinor Ostrom and Xavier Basurto, 'The Evolutionlmtitutions: Toward a New Methodology' (2009SRN
eLibraryl4.

*!Fred Bosselman, 'Adaptive Resource Managementdghr@ustomary Law' in Peter @rebech et al (eTlb}
Role of Customary Law in Sustainable Developni@ambridge University Press, 2005) 262.

52 Charlotte Hess, and Elinor Ostrom, 'ldeas, Artfaand Facilities: Information as a Common Podidrece’
(2003) 66Law and Contemporary Problenig 1.

S3Arthur Maass and Raymond L. Anderson,. and the Desert Shall Rejoice: Conflict, Gtiomand Justice in
Arid EnvironmentgMIT Press, 1986); Edward G MartiResource Mobilization, Water Allocation, and Farmer
Organization in Hill Irrigation Systems in Nep@h.D Thesis, Cornell University, 1986); RobertXy, Jr. ,
Community Resource Management: Lessons from theraguniversity of the Philippines Press, 1982).
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includes a combination of private and communal ergp rights. Land is held both
communally and privately. Communally held land asirid lower in the valley floor and is
cultivated communally for subsistence crops. Howetiee classification of the land as
communal land does not preclude individual owngrsind despite the lack of individual
formal title, the customary system has a clearesysbf demarcating boundaries and
community members respect these boundaries. Aparh fthe communal land, each
household privately owns the land in which theimestead is located. The participants
reported that most of the owners do not hold &8ehey have not undertaken the process of
having the land surveyed and titles issued. Howehes for the community does not present
problems for the community, they explained, asdhsrconsensus on ownership. Under the
formal water legal regime, permits for abstractadrwater ran with the land and thus land

tenure systems affect water rights.

With respect to the irrigation system, as noted shstem has clear ways of withholding
access of furrow water to those who do not conteiio furrow management. The furrow
system is designed in such a way that the managerstart or stop the flow of water, thus
controlling access. However, the clan elders erplaithat no restriction is placed on water
for domestic use. As indicated earlier, the managemesponsibilities which constitute the
right to share in the use of the furrow water foigation can be transferred in exchange for
monetary compensation. Clan elders also explainatthe rights of access to furrow water
among clan members are often transferable througdl hrrangements in response to higher
demand or on social equity considerations. Theya@x@d that the rules of allocation may in
some cases be altered to give certain users waterooe days where the state of their crops
requires it. The balance of rights and responsimsliis achieved through a consultative

process.

6 Autonomy
As was discussed in chapter five, evidence froraaesh on irrigation systems from different
countries around the world has demonstrated thanamy of resource users in the design,
operation and modification of rules governing theater resource, ensured better and more

equitable outcomes.

The customary law system of the Marakwet is basedayms developed by the community.
The operation and implementation of the rules istha hands of the community. The
autonomy in design of the rules is considered satrct as was evidenced in the focus group

discussion with the clan elders. One of the paudicts in the discussion referring to the
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unacceptability of the imposition of externally ééped rules stated: ‘There is no law that
will come to tell us who will or how we will use éhwater. The water is for us and for our

children from our elders. No one will tell us hosvise it>*

C Conclusion

From the above discussion it may be concluded Mekwet's customary law system of
water governance demonstrates some of the ind&cat@uccessful user managed systems of
water governance. However, as demonstrated thersyistalso facing challenges particularly
with respect to domestic water supply and saniatas well as infrastructure to improve

efficiency of the furrow system and thus agricldiysroductivity.

As the clan elders and community members particigah this research indicated, some of
these challenges could be resolved through coapenaith state systems and resources. The
clan elders interviewed indicated that they dowietw the customary and formal system as
being mutually exclusive in the water resource goaece, but rather as ideally operating as
a unit to ensure sustainability of water resourtreshe next chapter, this thesis explores the
provisions of the legal statutory water framewask iKenya to determine the extent to which
such mutual cooperation with Marakwet's customaayv |system for water resource

governance can be achieved.

**Focus Group Discussion with Clan Elders and Reptasges of Furrows Council (Marakwet District-
Kenya, February 10 2010).
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VIl CHAPTER7 KENYA’'S STATUTORY FRAMEWORKAND CUSTOMARY LAW
SYSTEMSOFWATER GOVERNANCE

The preceding chapter demonstrated that customany dystems for water resource
governance continue to exist in the context ofIrdenya as demonstrated by the case study
on water governance in Marakwet District. This dbagxplores the possibilities provided in
Kenya’'s statutory framework for the recognition ofistomary law systems of water
governance and the extent to which the statutoaynéwork effectively accommodates
customary law systems for water resource governtratehave a potential to contribute to
sustainable development. The analysis helps demad@sthe extent to which it can be
affirmed that there is a disconnect in the stayutegal framework for water resource

governance between statutory and customary law.

A Place of Customary Law in Kenya'’s Legal System
The accommodation of customary law systems for mgéeernance in Kenya’s statutory
framework for water resources is dependent on tkteneé to which customary law is
recognised in the general legal framework. In g@stion a brief overview of the place of
customary law in Kenya sets the context within whaustomary law systems for water

governance may fit into the statutory legal frameso

During colonialism, Kenya adopted the English comntaw system, which marked the
beginning of the relegated role of customary lave. Woted earlier, the underlying legal
theory of the common law imported to the colonieswa legal positivism in which custom
and customary law was distinguished from reasonthad from law. Under the new legal
regime, customary law did not automatically quabify law. While customary law was to
some extent recognised by the colonial legal sysitsmapplication was limited to native
courts and to a limited population, thus represgnén exception as opposed to recognition
of a parallel legal systeflr\Further, in order to be recognised by statutead to demonstrate
criteria required by statute for its validity inding immemorial usage, antiquity, uniformity,

invariability, continued usage, certainty, reasdeadss, notoriety as well as not being

! See A N Allott, 'What is to be done with Africaru€omary Law?' (1984) 28(1-dpurnal of African Laws6
for a discussion on the role of customary law aaive courts in British colonies in Africa.
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contrary to justice or morality. The impositiontbese criteria for validity of customary law

was common across English colonfes.

As the political wind of independence began to blitsvgale towards East Africa in the
1950s, the question of what was to become of Afrmastomary law in the independent legal
regimes, arose. The 1959 ‘Conference on the Fuifiteaw in Africa’ brought together a
group of legal scholars, practitioners, judges anthropologists to discuss the problem of
duality faced by many African states at the brihkndependence given the parallel existence
of the common law system and customary law sysfefii® consensus of the participants
may be surmised in the words of Lord Denning: ‘amiiity of law would undoubtedly make
a valuable contribution to the administration of land is therefore desirable in principfe’.
The rationale for this position was that the essaiohent of the rule of law required unity of
not only the different communities’ customary lalug also the unification of the common

law and the local customary law.

This preference for a unified national legal systems influential in the development of
Kenya’'s post-independence legal and institutiomameworks. This may explain the
relegation of customary law which was regarded petantial divisive factory in an already
precarious unity of ethnic communities seeking tcdme a nation. In this context,
customary law was recognised as a source of ld¢eirya by the Judicature Act, but ranking
below the Constitution, statutes and any othertenitaw, common law and principles of
equity®The Independence Constitution, the supreme lawhefland, also confirmed this
relegated place of customary law, making few refees to African customary lalvThe net
effect of this was the establishment of a legatesysin Kenya in which customary law is
recognised as a source of law but its applicasdmiited to civil cases where one or more of
the parties is subject to or affected by it andvjgled it is not repugnant to justice and

morality or inconsistent with any other law.

’Kane P.V., 'Hindu Customs and Modern Law. Sir Lafiai A. Shah Lectures (1944)' in (University of
Bombay, 1950 ) 44-86.

®Editor, 'Customary Law: Its Place and Meaning im@mporary African Legal Systems' (1965) 9g@yrnal
of African Law82.

“John A. Harrington and Ambreena Maniji, "Mind witind and Spirit with Spirit: Lord Denning and Afan
Legal Education' (2003) 30(3purnal of Law and Socie76.

°Allott, A N, 'What is to be done with African Cusbary Law?' (1984) 28(1-2)ournal of African Laws6.
®Judicature Act 196TKenya) s 3.

"The Constitution (Repealed) Act 196&nya).
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It has been argued that plurality of laws would detrimental to national unity was a
misconception arising from the confusion of poétiznity with ‘uniformity’.2 Whereas the
need for political unity was essential for the cgiba of the different ethnic communities to
form a Kenyan nation, the existence of diverseietbnstomary laws was not detrimental to
this objective. The development of legal systenas Would embrace plurality and still foster
political unity would have been possible with timeut instead haphazard and hasty
developments of ‘uniform’ legal systems characeztimmany post independent African states,

including Kenya

The above circumstances may explain the limitedit@nce accorded to customary law by
the Independence Constitution. Further, the Indépece Constitution was drafted with
limited participation of Kenya’s public which mayxmain its failure to recognise the
importance of customary law and customary goveraaystems in the various aspects of
societal life. This Independence Constitution hasently been repealed and a new
Constitution promulgated in its plat®The process of drafting the new Constitution has
taken the country close to ten years with greatresfitaken to make the process consultative.
The drafts of the Constitution were disseminatedubhout the country and civic education
imparted so as to create awareness and colledidekan the provisions of the law. Further,
the document was subjected to a national refererduce. Given this process, the resulting
Constitution is undeniably a more ‘home grown’ addliberated document than the

Independence Constitution was.

In spite of the promulgation of a more ‘home-grov@onstitution, as with its predecessor,
the new law makes limited reference to customamath the few references made relating
primarily to the limits of customary law. The abserof references to customary law in the
Constitution are not due to a lack of interestustomary law or its having become obsolete,
rather this reflects the sensitivity and complexatysing from the association of customary
law in Kenya with a history of politicised ethnigitPolitical parties in Kenya have taken the
approach of associating the government with thesigeecy and with the narrow ethnic

interests of the ethnic communities whose membs¥sca-opted in the cabinet or in key

8yash Ghai, 'Review of The Place of Customary Lawhia National Legal Systems of East Africa by VAifi
Twining ' (1964) 2(4)rhe Journal of Modern African Studié$3.

*Ibid.

YConstitution 201¢Kenya).
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government positions. As a result references to customary law ofterergssions among
different ethnic communities each seeking to resinpsrceived exclusion from political
power. This was evident in the Constitution makprgcess, where efforts to address the
issue of customary law were abandoned when conBpvarose over the listing of the
various ethnic communities existent in Ker¢alhe inclusion of customary law in the
Constitutional drafts was also opposed by some woatkvocacy groups on the basis that
customary law fosters a gender-biased normativersiifutional system® This explains the
inclusion of provisions such as Article 2(4) whigmovides that: ‘Any law, including
customary law that is inconsistent with this Cansion is void to the extent of the

inconsistency, and any act or omission in contragarof this Constitution is invalid-*

In some aspects, the new constitution seems totadess accommodating approach to
customary law than its predecessor. For exampéeinitependence constitution provided for
the possibility of county councils holding land ttie benefit of persons resident on the land.
In such a case, the county council was allowedite gffects to rights, interests and other
benefits vested under the African customary 1awvhile recognizing the existence of
community land, the new Constitution lays greaterpbasis on legislation enacted by
Parliament as opposed to customary law in detengitiie use to which community land is
to be pull.6 Further, one of the tasks of the National Land @ussion, which is charged with
the management of land issues in the country, snttburage the application of traditional

dispute resolution mechanisms in land confltétddowever, the Constitution includes

1 See Migai-Akech, Institutional Reform in the New Constitution of Kan(International Centre for
Transitional Justice, 2010) for a discussion omieity and politics in the Kenya’s constitutionaigime.

2Interview with Yash Pal Ghai Chairman of the Camsibn of Kenya Review Commission (Nairobi 24
November 2010).

13 See Federation of Women Lawyers - Kenya (FIDA-K&and Georgetown University Law Center
International Women’s Human Rights Clinic, 'Kenyaaws and Harmful Customs Curtail Women'’s Equal
Enjoyment of ICESCR Rights' (2008 Supplementary Submission to the Kenyan Govertsriaitial Report

under the ICESCR, scheduled for review by the Cttesdn Economic, Social, and Cultural Rights dgrits
41st session (Nov. 3-21, 2088jtp://www2.ohchr.org/english/bodies/cescr/dodsfingos/FIDAKenya41.pdf>.

“Constitution 201Kenya)art 2(4).
*The Constitution (Repealed) Act 19@&nya) art 115.
®Constitution 201Kenya) art 63.

Yibid art 67(2)().
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provisions to ensure that customary laws that oiigsnate against women or that are

inconsistent with human rights are rendered ¥did.

Consequently, although implying the existence otistomary law governing land, the focus
of the provisions in the Constitution seems to bgative in so far as the emphasis is on
limitation of such law in cases where it may resualtnequities. The approach taken in the
Constitution is intended to rectify previous flawsthe law resulting in the protection of
customary laws that were discriminative of womerm &m some cases constituted abuses
against human rights in genetdiSome examples of these instances where stataory |
permit discrimination or abuse of human rights bigtomary law include matrimonial laws
permitting the marriage by custom of girls of 13asge old and other discriminatory

customary laws relating to adoption, marriage, digpburial and succession.

Kenya's legal framework in relation to customarwlean be described as a weak regulated
dualism given the limited recognition provided émstomary law’° The effect of this general

legal framework is that it provides a limited ba$® supporting customary normative

systems and institutions of governance. For ingakenya’s Constitution has no provisions
for recognition of customary or traditional instibns of governance comparable to those
provided for in the South African ConstitutiGhNeither are there are explicit references in
the law on recognition of customary rights to natuesources or rights of governance of
these resources. Despite the absence of explmiigions recognising customary law, there
are opportunities created by statute for the imtign of communities and thus the

integration of their customary institutions. Thetsan below investigates the opportunities
available for integration of customary normativesteyns and institutions in the statutory

framework for water governance.

B Kenya's Statutory Water Framework and Customary Syatems

As noted in the chapter on national frameworks vi@ter governance, water laws are

developed to meet identified policy objectives. Kenya, the policy goals for water

B1bid art 60(1)(f) and art 2(4).

9 yash Pal Ghai, 'Proposed Constitution of Kenya-Akalysis' (2010)
<http://www.mediafire.com/view/?8m9wloowjdcoite>.

205ee Hinz, Manfred O, 'Traditional Governance andcah Customary Law: Comparative Observations from
a Namibian Perspective' in N Horn and A Bosl (ets)nan Rights and Rule of Law in NamiljMacmillan,
2008).

ZConstitution of the Republic of South Africa A896 (South Africa) ss 211-212.
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governance have evolved, reflecting the wider $oplitical and economic circumstances

of the country.

1 Policy Goals and Community Participation

In the pre-colonial period, the traditions and erds of communities were replete with rules
relating to use of water and ecological stewardgtignded to preserve water for domestic
use, agriculture and pastorali$friThe colonization of Kenya resulted in the adoptifrihe
common law system and in a reorganisation of sakide. This had an impact on the
societal goals with respect to natural resourcesindportant goal during this period was the
expansion of imperialism through the use of natueaburce$® In the process of achieving
this goal, many indigenous Kenyans were disposdesistheir land and water resources by
the colonial government and the resources reaidctd entrepreneurial settlers or to the

crown.

According to a former Permanent Secretary in thaidtiy of Water, post-colonial water
policy in the country reflected the above describelbnial government attitudé.There was
an assumption among the populace that just asotbaial government had acquired land and
water resources for the settlers, so too would itttependent government avail these
resources freely to the Kenyan peofflds a consequence, one of the first policy document
on ‘African Socialism and its Applicability to Plamg’ in Kenya, underlined the
government’s primary role in redistribution of naturesources including water, so as to
eliminate illiteracy, disease and poveftyThe 1974 National Water Master Plan Initiative
which bore the slogan: ‘Water for all by the ye@0@' also reflected this view. Under the
plan, the government ambitiously undertook to emsawvailability of potable water at a
reasonable distance to all households by the y8@0% This target was to be achieved

through the development of water supply systemsthadprovision of water to consumers

#Benson Owuor Ochieng', 'Institutional Arrangemefuts Environmental Management in Kenya' in Migai
Akech, Patricia Kameri-Mbote and Charles O. Okatig),Environmental Governance in Kenya: Implementing
the Framework LaviEast African Education Publishers, 2008) 183,.195

Zbid, 186.

%sysanne Wymann von Dach, Interview with Engineehidaib Maalim, Permanent Secretary of the Kenyan
Ministry of Water and Irrigation, (InfoResourcesrBe, Autumn 2007).

Zlbid.
%Government of Kenya, Sessional Paper No. 10 of 1965

Z'Ministry of Water and Irrigation Keny&Jational Water Master Pla¢980) .
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with the government assuming responsibility for tm@anagement and financing of the

projects.

As confirmed by the above, the focus of water poiicthe period between independence and
the 1990s was thus the provision of water which weognised as a key factor for the

development of all sectors of the econdthylthough there was reference to conservation
and proper use of water resources and the neezhfohment management, the policy focus

was primarily demand-drivet.

By the late 1990s, it was evident that the govemtnveas far from meeting the target of
provision of water services. The government's ifigbio meet its expectation of providing
water to its population can be attributed to vagidactors including budgetary constraints
inefficient management and corruption. By 1999,résponse to a dissatisfaction among
water users and encouraged by the developmenegyraghift adopted by international
financial institutions, the government adopted & mp®licy with respect to water resource
management. This policy document served as the blue printrigfiorms to the country’s

legal system for water resource governance.

The main policy objectives outlined in the SessioRaper No. 1 of 1999 included the

preservation, conservation and protection of aléelawater resources; the sustainable,
rational and economic allocation and apportionmehtwater resources; the supply of
adequate amounts of quality water to meet accep&ibhdards; establishment of an efficient
and effective institutional policy and legal frammWw to achieve sustainable development
and management; to ensure safe wastewater dispmsanvironmental protection and

safeguard ecological processes and to develop redsand sustainable financial system for
effective water resource management, water suppty \mater borne sewage collection,
treatment and dispos#iSustainable development was thus adopted as pdtiey objective

in the new policy and legal framework for watera@se governance. The National Water

Z\igai-Akech, 'Governing Water and Sanitation in Kahin Charles O Okidi, Patricia Kameri-Mbote and
Migai-Akech (eds),Environmental Governance in Kenya. Implementing Enemework Law(East African
Educational Publishers, 2008) 305, 315.

29 See World Water Assessment ProgramWafer a Shared Responsibilijne United Nations World Water
Development Report 2 (UNESCO, 2006) citing the foon water demand in the Water Master Plan of 1992.

®Government of KenyaThe National Water Policy on Water Resource Managenmand Development
Sessional Paper No 1 of 1999.

Hnstitute of Economic AffairsA Rapid Assessment of Kenya's Water SanitationSevderage Framework
(IEA, 2007), Annex 2.
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Services Strategy for 2007 to 2015 reaffirms timdjcating that the overall objective of the
Ministry of Water and Irrigation is to improve watsupply and sanitation services as the

basis for sustainable development in the coufatry.

An important preliminary process regarded as keyh® success of legislative reform of
water sectors, is the consultation and educatiostakeholderd® Different jurisdictions
implementing water sector reform through legiskatand institutional changes adopt various
approaches to stakeholder consultation. In comnaown jurisdictions, this process often
involves circulation across other ministries, stagencies and civil society, of a ‘green
paper’ setting out the proposed changes and substywf a ‘white paper’ where further

consultation is needed before proposal of a newtdethe legislaturé?

The new water policy and law formulation processKienya was headed by technical
employees in consultation with other relevant ntires. According to the Ministry of Water
and Irrigation, stakeholder consultation worksheyese held at the provinces and district
level with existing water user associations betw2@®0 and 2002 The dates suggest that
the policy document driving the reforms precedesl ¢bnsultative process but that it may
have influenced the drafting of the Water Act whiedis enacted in 2002.

In the course of the field work, the researcheehined that though the new Water Act has
already been in force for about eight years, thearoanity members interviewed had no
knowledge of its existence. In the focus group usstn with clan elders, they indicated that
they had not taken part in any consultative mestinigh respect to the Water Act. The clan
elders indicated that they have been involved meotaw reform processes such as the
consultative meetings on the draft Constitution thatt they were certain that no meetings
had been held to discuss the new water law. Thag wWeis unaware of the policy goals

contained in the national water policies developgthe Ministry of Water and Irrigation.

In order to achieve the policy goals set out, tB891policy advocated for the review of the
existing legislation on water, the Water Act Cha8&2 of the Laws of Kenya. The main

objective of this review would be to effect the mative and institutional changes identified

#Ministry of Water and Irrigation (Kenya), ‘The Narial Water Services Strategy (NWSS) 2007-2015'{200
#stephen Hodgson, and FABIpdern Water Rights: Theory and Practi@A\O, 2006) 31.

* Ibid, 31.

%susanne Wymann von Dach, Interview with Engineehibéaib Maalim, Permanent Secretary of the Kenyan

Ministry of Water and Irrigation, (InfoResourcesrBe, Autumn 2007).
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by the policy as crucial to the improvement of tbeuntry’s legal system for water
governance. One of the fundamental changes profdmsélde policy was the separation of
the functions of management and regulation fromriserprovision. The government’s role
was to be mainly regulatory while service provisiwas to be assigned to local authorities,

private entities or local communities in the cakeucal water supply.

The establishment of the legal framework for tlaasition took several years due to the lack
of consensus on the actual process and implicatibhanding ovet® The process eventually
culminated in the repeal of the Water Act Chapté2 and enactment of a new Water Act
which came into effect in 200°3.The implications of the new water law on pre-erpt
customary law systems of water governance suchea®f the Marakwet are discussed in the

section below.

2 Kenya's Water Law and Marakwet’s Customary Law &yst
One of the main recommendations of the 1999 Watkcywas that the existing Water Act
be reviewed in accord with policy recommendationd i particular the re-definition of the
role of the government as regulator as opposedridce deliveref® Consequently, Kenya’s
Water Act Number 8 of 2002 was enacted to repeabtth Water Act.

The 2002 Water Act is intended to be the primargtuse regulating water resource
governance in the country. The objective of théustsas indicated in its title is to:
provide for the management, conservation, use amdral of water resources and for the acquisitiamda
regulation of rights to use water; to provide fdret regulation and management of water supply and
sewerage services; to repeal the Water Act (Cap) and certain provisions of the Local Governmect; A
and for related purpose¥.
However, apart from the statute there are others lawrently in force in Kenya which
contain provisions relating to freshwater resougmernance and whose provisions in
relation to water resource governance need to bedrased with the provisions of the Water
Act. These include: the Environmental Managemerd &@oordination Act (EMCA), the
Irrigation Act, the Registered Land Act, the Forést, the Local Government Act and the

¥Mumma, Albert, 'Kenya’s New Water Law: An Analysi$ the Implications for the Rural Poor' in Mark
Giordano, Barbara Van Koppen and John Butterwatis), (CABI, 2008).

#"Water Act 2003Kenya).

#Government of KenyaThe National Water Policy on Water Resource Managenmand Development
Sessional Paper No 1 of 1999, 19.

*Water Act 2003Kenya), long title.
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Agriculture Act® During the drafting process, the Water Act washarmonised with these
other statutes with a mandate over water resoacdsas a consequence, there are conflicts
in the institutional mandates as well as in reguiatrequirements across these stattites.
Further, the enactment of the Water Act was to dlowwed by the articulation of a
comprehensive irrigation policy and the review loé texisting Irrigation Act. The present
Irrigation Act is dated with its scope limited ttate-owned irrigation schemes, many of

which are no longer functional.

Apart from these conflicts with other statutes, Water Act contains provisions which may
be a source of potential conflict with some prawisi on water resources included in the
Constitution of 201d% The failure of the water statute to address thesdlicts has been

described as a fundamental flaw that is likely mol@rmine its capacity to achieve its policy

objective of integrated water resource managefifent.

From the perspective of customary law governancgesys, the multiple mandates and
conflicting regulatory requirements make integnatimto the statutory system a more
onerous task. The duplication of certain water ues® management functions to various
state agencies in the existing statutory legal &aork makes the task of seeking a
coordination of state institutional frameworks withditional institutions difficult. Some of

the state agencies with a mandate over manageniewater resources under Kenya's
statutory framework include the Water Resource Man@ent Authority (WRMA), the

National Environment Management Authority (NEMA)etMinistry of Agriculture, and the

various county authorities. Further, the delayssuance of an updated irrigation policy and
reform of the Irrigation Act to reflect the changeswater policy creates uncertainty for

customary irrigation systems seeking recognitiotiivithe statutory legal framework.

Apart from the challenges identified above, theustay legal framework established under

the Water Act is, as shall be demonstrated beloemfsed on certain principles which are

““Environmental Management and Coordination A899 (Kenya);Forest Act2007(Kenya); Irrigation Act
1966 (Kenya); Local Government Act 196Kenya); Registered Land AdRepealed by Act 3 of 20120963
(Kenya) andAgriculture Act1963Kenya).

1 Migai-Akech, 'Governing Water and Sanitation inriga' in Charles O Okidi, Patricia Kameri-Mbote and
Migai-Akech (eds),Environmental Governance in Kenya. Implementing Enemework Law(East African
Educational Publishers, 2008) 305,322.

“’Constitution 201GKenya).

“Migai-Akech, 'Governing Water and Sanitation in ahin Charles O Okidi, Patricia Kameri-Mbote and
Migai-Akech (eds),Environmental Governance in Kenya. Implementing Fhemework Law(East African
Educational Publishers, 2008) 305, 323.
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fundamentally distinct from the principles undenmlyi customary law systems of water
governance. The effect of this incongruence isréate a disconnect between statutory and
legal systems for water governance which if notqadéely addressed adversely affects the

capacity to achieve sustainable development.

(a) Ownership of Water Resources

One of the primary goals of a legal system for wegsource governance is the determination
of ownership of the water resources. The issue wvafieoship of water resources under

Kenya's statutory legal framework is not entirelgar.

Under the recently promulgated Constitution of Kangll rivers, lakes, and other water
bodies are defined as being part of public [#nd@he inclusion of rivers, lakes and other
water bodies in the definition of public land ingdithat the ownership of freshwater natural
resources is subject to the provisions in the Gumoitistn on ownership of public land. The
Constitution provides that all land in Kenya belsrig the people of Kenya collectively as a
nation, as communities and as individuaIRivers, lakes and water bodies which as noted
form part of public land, are thus according to t@Genstitution, held by the national
government in trust for the people of Kenya andtaree administered on their behalf by the
National Land Commissioff. The Constitution further safeguards public landpbgviding
that it shall not be disposed of or otherwise usecept in terms of an Act of Parliament

specifying the nature and terms of that disposaisef’

The position of the Water Act on ownership of watgsources is not the same as that of the
Constitution. The Water Act vests the State with dlwvnership of all water resources subject

to any rights of user granted under the Act or uray other written lawW? This provision of

the Water Act suggests absolute ownership of watarurces by the state with no mention of

the doctrine of trust. The Constitution on the oti@nd asserts the ownership of all resources

by the Kenyan people with the National governmedling the resources in trust. Unlike the

*4Constitution 201GKenya) art 63.
“lbid art 62 .

“‘1bid art 63(3).

“Ibid art 62(4).

“Bwater Act 2003Kenya) s 3.
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case with the Constitution, the Water Act makesrelation between water resource and
public land.

There has been no judicial determination addresgiagpossible conflict between the two
laws. Given the provisions confirming the suprematthe Constitution, it is likely that the
Water Act provision would be interpreted in a manteeavoid conflict between the Water
Act and the Constitutiof. Further, this apparent conflict and the other beisfdiscussed in
earlier section are likely to prompt the reformtioé water statute to harmonise it with the

Constitution and with other laws.

As was discussed in the preceding chapter, Marakwetistomary law system of
management of water resources considers wateGaslaiven resource and thus not subject
to ownership in the strict sense. As a result, guestion included in the water user
questionnaires and focus group discussions relatingho owns the water resources elicited
various responses including: God, everybody, nokamuy the community. Only one of the
respondents attributed ownership to the governméwtother respondent attributed
ownership to clan elders but in the course of arpig such ownership clarified that the
elders hold the water resources in custodianshiphi® community. The participants of the
focus group discussion with clan elders indicateat they were unaware of the provision of
the Water Act vesting the State with the ownersglfigll water resources.

According to the Hobbesian notion of law and sttte,ownership of water resources by the
State is justifiable on the basis of the socialt@mt between the people and the state.
Further, on the basis of the tragedy of the commthresvesting of all water resources in the
State would be the way to stop the unbridled exgtion of these resources. The customary
law perspective of resources is distinct as dematest by the case of the Marakwet. The
community members found it hard to understand hbe $tate could claim absolute

ownership of water resources, given that the ressurare God-given. Some of those
interviewed could relate with the notion of cust@hip by the State but maintained that the
control of the source of the irrigation water oughtremain with the community. From the

perspective of the community therefore, the Comstibal notion of trust seems closer to

their notion of ownership of water resources.

“‘Constitution 201GKenya), art 2(1) and (4).
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(b) Water Rights

Under the Water Act, the primary right of use iarged to the Minister except where such
right is alienated by the Act or by any other lavdat could be argued that the expression ‘or
any other law’ includes the alienation by the psowis of the Constitution providing
otherwise’® The law explicitly states that water rights carydme acquired in accordance
with the provisions of the AGt. Under the Act, the right of control over all watesources

including user rights is thus granted to the Migrist

The effect of the above provisions is to extinguisty pre-existing rights including pre-
existing customary rights to water. The Act corgaprovisions dealing with pre-existing
rights. Section 5 of the Act refers to the protctof rights granted under ‘any other written
law’ and other transitional provisions under thistAThe transitional provisions include the
guaranteeing of pre-existing rights to water grdniender previous statutes, by the
government or ‘by agreement or otherwidSection 114 also recognises the rights of ‘water
undertakers’ under the Local Government Act who thglats before the coming into force of
the Act.

Potentially, these provisions provide a basis figr protection by customary law systems of
their pre-existing rights to water. However, on rexaation of the provisions, none seem to
apply to customary rights. This is because the ipraws protect rights under written law,

while the rights of ownership and management cldirng customary law systems are de-
facto rights. Discussion with clan elders intervdglmwevealed that they had not sought to
protect their customary rights to water resouraesghey were unaware of the existence of the

Water Act and of the effect of its provisions onmasship of water resources.

Under the Water Act, rights to abstract or use wate granted through permits obtained
from the Water Resource Management Authority (WRMW)th respect to abstraction and
use of water from surface or groundwater sourdes,Act provides that a permit shall be
required for any use of a water resource unlessiseefalls within the exceptions provided

under section 26. These exceptions include infar #ie abstraction of water from a water

*\Water Act 2003Kenya) s 3.
*!bid s 6.
*)bid ss 4-6.

Sbid s 112.
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source for domestic purposes without the use ofkeld* The diversion of water for the
furrows from the River Embobut does not fall wittime exception provided and thus, the
clan elders would require a permit to continue ceding the water to their irrigation
furrows. Participants of the focus group discussiaere unaware of this requirement and
thus had not made any application for a permit datioue withdrawing water for their

irrigation furrows.

Under the Act, permits are to be issued at a chaajeulated to compensate the cost of
processing the application and to include a premmmwater use representing its economic
value. This means that communities abstractingallodating water covered by section 25
would not only have to apply for a permit but wohlalve to pay a fee to continue abstracting.
As indicated earlier, the customary law system doasanticipate the charging of tariffs
though community members contribute to the mainteaaof the furrows. In the course of
the discussions and interviews with community memsibmany showed reluctance towards
an abstraction fee. In their view the water reseutges not belong to the government and the
community have always had a right of use at no. @&mtne did indicate that they would have

no objection to paying a reasonable cost for tipplsuof treated water to their households.

The Water Act explicitly states that a licence untihee Act does not constitute a property
right and consequently, a licence cannot be selikdd, mortgaged, transferred, attached or
otherwise assigned, demised or encumbgtethwever, in the wider context of property law,
licences constitute a contractual right in so fatley grant the licensee the right to provide
water services under the conditions of the licefite water statute provides that application
for licences can only be made by a Water Serviaesd®(WSB) and the application is made
to the Water Services Regulatory Board (WASREBJhe effect of these provisions is that
licences for the supply of water, under Kenya’'sexddw, can only be held by Water Service
Boards. This means that under this regime, Maradkwaistomary law system for water
governance which, as noted supplies the communitih water for domestic use and

irrigation cannot hold a licence.

While the Act states that water services authorised licence shall be provided by an agent

of the Board, it nevertheless holds that WSBs @spansible for the efficient and economical

Ibid s 26.
*Ibid s 58(2).

*Ylbid s 57 (1).
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provision of water services authorised by the laeet An agent of the WSB for this purpose
is referred to as a Water Service Providers (W&Fhe powers exercised by the WSPs are
under the Act deemed to be powers exercised uheéeauthority of the licence despite the
fact that the WSP does not, as observed, hold itemnde>® This implies that though
Marakwet customary law system may not be eligibtetlie application of a licence under the
Act, they may be in a position to act as agent &@P¥and obtain rights of provision of water

services.

The Act further prohibits any person, within thailis of supply of a licensee, from providing
water to more than twenty households; or supplyirage than twenty-five thousand litres of
water a day for domestic purposes; or more thanhumelred thousand litres a day for any
purpose except under the authority of a liceldénder Marakwet's customary law, the clan
elders have a right to divert the water and algotg to allocate the water to the community
members. The researcher observed that the infcasteu system developed by the
community does not measure the rate of abstracfifinile it could not be determined if the
water quantity supplied, which as noted is alsaluise domestic purposes, was more than
the limit of twenty thousand litres a day, it wamfirmed that the furrows supply water to
more than twenty households. This would mean thaeuthe Act the community leaders
would need to act under a licence to continue supglwater. The institutional implications

of the above provisions shall be discussed in tibsequent section.

The water rights model underlying Marakwet’s cusaoyriaw system differs from the model
anticipated in Kenya's statutory legal frameworkarskwet's system is founded on a
structure common in most customary water law syster\frica, which is a pattern of stable
core entitlements rigidly protected from outsidempetition but circumscribed by rules
enforcing a regime of sharif§.The fact that the Marakwet community developed the
infrastructure for their canal irrigation systemagts them, under customary law, core

entitlement rights over the resource, a right whigtprotected from outsiders. During the

¥Ibid s 53.
®lbid s 2.
*Ibid s 55(6).

®Ibid s 56. However, this provision is subject tansoexceptions such as provision of water services t
hospitals, factories schools or other institutions.

®'Francois du Bois, 'Water Rights and the Limits aiviEonmental Law' (1994) 6ournal of Environmental
Law 73, 78.
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focus group discussion, the researcher asked ttieipants if there have been conflicts with
other communities over water resources, or if asmed the conflict with the neighbouring
Pokot community was a conflict over water resourddge participants indicated that they
have had no inter-community conflicts over watesorgces and that neither were the

conflicts with the neighbouring Pokot community sogears ago over water resources.

Studies on African water laws of different commigsf demonstrate that despite the core
entitlements, there often exist customs providixgeptions to the exclusive entitlements. For
instance in the case of the Tswana people of Southigica, communities that dug wells or
constructed dams were granted private rights, thaugsiders passing through the area were
by custom allowed to water their cattle from thesarces provided they did not remain on
the land® Individuals too could not be denied water for pead need§® Similarly, the clan
elders participating in the focus group discussexplained that the entitlement rules
constitute rights akin to private rights and thare sanctions applicable for non-compliance,
for example by using irrigation water from a furrdelonging to another clan. However,
these rules do not extend to water for personaluseh can be sourced from any stream or

furrow.

It has been argued that for many African commusiiteeistomary rights are distinct from the
statutory notion of property rights, the former stituting a ‘functional disaggregation of the

bundle of rights usually taken to constitute prop&¥* However, neither does the concept of
modern water rights fit into the classical notidrpmoperty as a bundle of rights. Despite this,
modern water rights are recognised by the statdegsl framework as property rights or at
least as rights akin to property rights. This desti@ies the capacity of statute to
accommodate distinctive or sui generis forms ofewaghts where this is appropriate for the
sustainable development of water resources, showilry statutory systems could

accommodate customary rights over water.

In the case of customary water rights, a mix ofgie, individual and collective rights is
balanced so as to ensure that the core entitleim@notected from claims similar to those of

the original right holder but without excluding imlual and collective rights that do not

®%saac Schaper& Handbook of Tswana Law and Custrfil Verlag Miinster, 1938).
Ibid.

®Francois du Bois, 'Water Rights and the Limits aiviEonmental Law' (1994) 6ournal of Environmental
Law 73, 79.
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undermine the core entitlement. The rationaleHa fiexibility is the recognition of the fluid
nature of water resources, its multiple uses argbrtance for human and eco-system health.
Although providing a rigid system of entitlemenghts, Kenya’'s Water Act contains
provisions allowing for mitigation against the effe of the permitting systems. Permits are
not required for certain water uses such as thdraah®n or use of water without
employment of works for domestic use, the develapnoé ground water where none of the
works are situated within one hundred meters of sumfjace water body and storage or
abstraction of water from a dam not constitutingagercourse for the purposes of the Xct.
The provision though protects the capacity of thet fo derogate from these exceptions

through the enactment of rules preventing or régipermits for any of the excepted u8es.

The flexibility of the provisions in relation to pritting under the Act provide some form of
‘wiggle room’ similar to that provided by Marakwsttustomary law with respect to personal
water use. In the case of Marakwet’s customarydgstem, clan elders interviewed indicated
that despite the strict application of the entigmrules, the elders retain the discretion to
make exceptions to the rules, for example by reatlng water entitlements to help farmers
whose crops are at greater risk. Kenya’'s statuemgsl framework to some extent establishes
a water rights framework similar in some ways te tramework of Marakwet’s customary
law system. The exceptions under section 26 andligezetion allowed to exclude certain
uses from permit requirements arguably demonsstatetory flexibility in maintaining some
level of public rights to water resources. Howewvbe customary law institutions have an
advantage in the exercise of this discretion, gitleat they are socially embedded in the

community which allows for a greater appreciatibthe issues affecting the community.

As has been evidenced, in other jurisdictions,itieduction by statute of new water law
models has in many cases led to the demise of rmasyowater rights as these systems tend
to set up a hierarchy that does not recognize wufacustomary rights’ Kenya's Water
Act as noted from the above discussions acts itm#das manner. The legal framework
provided makes no explicit reference to customdghts. The transitional provisions

included in the Act for the protection of pre-ekgtrights do not extend to customary rights.

®Water Act 2003Kenya) s 26.
Ibid s 26(4).

®"Francois du Bois, 'Water Rights and the Limits aiviEonmental Law' (1994) 6ournal of Environmental
Law 73, 80.
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The result of this is that customary law systemgehao direct basis for asserting their pre-

existing rights to water resource governance utigekVater Act.

The next section investigates the possibilitiesilalbe for the recognition of Marakwet’s

customary institutions in the legal institutionedrhework established by the Act.

3 Institutional Framework under Kenya'’s Water Act
The success of modern water rights frameworks dkpenthe effectiveness of monitoring
and enforcement of these water rights by the irtitits set up for this purpoS8&Further, the
effective working of these rights requires not oabnstant measurement and monitoring but
also coordination of all institutions engaged irnt@vaesource management down to the local
levels. A primary objective of the water law ref@mndertaken in Kenya was to improve

coordination of institutional agencies in the wagtector.

Prior to the establishment of the Act, several @attministries, including the Ministry of
Water, Ministry of Agriculture, Ministry of Livestk and the Ministry of Local Government,
all had mandates extending to water resource pdbesnulation, regulation and service
provision. The involvement of these multiple agescin water resource management was
characterised by institutional weaknesses, pooarorgtional structure, institutional gaps,
conflicting or overlapping functions and responigiles, excessive bureaucracy, inadequate

funds, lack of skilled personnel and a shortagessential infrastructur®.

The water law reforms thus sought to remedy thiouph the establishment of a
comprehensive institutional framework comparabléhtoframeworks adopted in many other
jurisdictions adopting the Integrated Water Resewanagement (IWRM) approach. These
institutional frameworks are based on a drainagsinbapproach to water resource
management which is considered as the suitableaadétom a hydrological perspective. The
institutional frameworks seek to develop state aggnfor water resource management at the
national, regional and local level. The finances;hnical capacity and human resources
required to effectively achieve this, make it ahhigost venture. Given the financial

challenges faced by the governments of developinumtries such as Kenya's, the suitability

®Stephen Hodgson, and FABIpdern Water Rights: Theory and Practi@A\O, 2006) 44.

®Ministry of Water and Irrigation (Kenya), 'The Natial Water Resources Management Strategy (NWRMS)'
(2006) 12.
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and effectiveness of replicating this institutiomalodel in their frameworks for water

governance has been questiofid.

As noted, one of the challenges facing the instihal agencies under the old water law
regime was the shortage of qualified staff. Upogaton of the new state agencies, 7,200
employees of the Ministry of Water and Irrigationdaanother 1,300 employees of the
National Water Conservation and Pipeline Corpora{ldWCPC) were deployed to the new
institutions to meet the staffing ne€dsThe effectiveness of the new agencies is dependent
on the implementation of the plan for capacity tum¢) of the staff. In the absence of

gualified staff, the new agencies created undeAttiiaisk being ineffective.

The diagram below provides a schematic outlinehef institutional framework established
under the Water Act.
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Figure 5 Institutional Framework Established undé€enya’s Water Act. Source: Ministry of Water and
Irrigation Kenya, National Water Services Strat@@p7-2015

OAditi Mukherji and Tushaar Shah, 'Groundwater Goasice in South Asia: Governing a Colossal Anarchy’
(2002) Water Policy Research Highlight No. 13, IWMITAT&l&bh Vidyanagar

nstitute of Economic Affairs, A Rapid Assessmefhtkenya's Water Sanitation and Sewerage Framework
(IEA, 2007).
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One of the most radical changes introduced by thatew/ Act was the institutional
restructuring of water management agencies adrdliesl in the diagram. As noted earlier,
the Water Act vests the ownership of all water veses in the State and grants the Ministry
of Water and Irrigation, rights over all water resmes’2 The Ministry is also vested with the
overall responsibility for the development of ldgi®on, policy formulation, sector

coordination and guidance, and monitoring and etaln in the water sectdt.

The institutional framework under the Act is degidnto ensure the separation of the
functions of regulation and management from thections of service provision. The Water
Act thus establishes the Water Resource Managefghbrity (WRMA)’* and the Water
Services Regulatory Board (WASREB)as autonomous entities responsible for water
resource management and water and sanitation eguvivision respectively. The rationale
for the separation of functions is to increaseabeountability of institutions. In the previous
water law regime, the power to regulate was vestdtle same body that was charged with

service provision resulting in a conflict of intstén the discharge of the two roles.

(a) Management Function

WRMA'’s functions under the Act include: planning, amagement, protection and
conservation of water resources; allocation apponient, assessment and monitoring of
water resources; issuance of water permits, managieai water rights and enforcement of
permit conditions; regulation of conservation abdteaction structures; catchment and water
guality management; regulation and control of wataste; and coordination of the IWRM
plan’® In accordance with the National Water Resource ddament Authority, WRMA is
also charged with the designation of certain afe@®s which rainwater flows into a water
course as catchment areas. The Authority is urdeAtt required to formulate a catchment
management strategy for the management, use, geveid, conservation, protection and

control of water resources within the aféa.

"Water Act 2003Kenya) s 3.

"Ministry of Water and Irrigation (Kenya), ‘The Narial Water Services Strategy (NWSS) 2007-2015'{200
"Water Act 2003Kenya) s 7.

"lbid s 46.

"*Ministry of Water and Irrigation (Kenya), ‘The Narial Water Services Strategy (NWSS) 2007-2015'{200

Water Act 2003Kenya) s 15.
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The Act establishes Catchment Area Advisory Conaa#it(CAACS) to assist WRMA with
management functions at the catchment or regianadl 2 Membership of the CAACs is
drawn from a wide variety of stakeholders includinegresentatives of ministries, regional
development authorities, local authorities, farmansl pastoralists in the catchment area,
business communities operating in the area, NG@s#rer competent persofisArguably,
CAACs provide an opportunity for the Marakwet commty members to participate in the
water resource management functions in the stgtitamework. However, none of the clan
elders interviewed were members of the relevant CAr were they aware of the existence

of such an opportunity.

The catchment management strategy for each areddsho accord with the national water
resources strategy, take into account the classvaiér resources and resource quality
objectives of water in the area, prescribe prirespbbjectives and institutional arrangements
of the Authority for management of the area, canteater allocation plans and principles for
such allocation and very importantly provide medsiaus and facilities for enabling the
public and communities to participate in managimgwater resources within each catchment
area®® The Act further specifies that one of the modeadifieving participation of the public
and communities in management of water resourcésntthe catchment areas is through the
establishment and operation of WRUBsThe provision clearly indicates that it is not
intended to undermine the generality of subseciemplying that WRUAs are not the sole

vehicles for involving the public or communities.

Although the Act does not define the term, it candeduced from the context in which they
are established that WRUASs are envisaged as gafupsers or community groups who form
a legally recognised association for purposes opetative management of water resources
and conflict resolutiofi’ The Water Management Rules enacted after the Awe Hurther

developed the concept and working of WRUAZhe rules define a WRUA as:

"Bbid s 16.

Ibid s 16(3).

®lbid s 15(3).

8lbid s 15(5).

#bid s 15(5).

#\ater Resource Management Authorityater Resource Management Rulesgal Notice No. 171 (28th

September 2007).
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an association of water users, riparian land ownensother stakeholders who have formally
and voluntarily associated for the purposes of @wapvely sharing, managing and

conserving a common water resoufée.

The Rules further provide that WRUAs must be lggadigistered entities in order to be
considered for registration by WRMR. The effect of this is to require pre-existing
community based or customary institutions for wa&source governance seeking to use

WRUASs as vehicles for recognition under the statuftamework to obtain registration.

Neither the Act nor the rules provide the spedifian of registration for WRUAs. The rules
define a legally registered entity as ‘an orgamsatcorporate body or person that has legal
status.®® WRUAs can therefore be registered as companiesetsss, trusts or NGOs. The
rationale for this registration is to bring themthim the formal framework which provides
benefits to WRUAs. Registration of WRUAS, for exdeymllows the association to access
the funding opportunities provided by the Waten&es Trust Fund (WSTF). The WSTF is
a pro-poor basket fund established by the Act fmmppses of financing water services in

underserved parts of the country such as rurak&fea

(b) Service Function

WASREB, as noted, is the agency responsible foemand sanitation service provision in
the institutional framework developed under the.A&s indicated earlier, the Act provides
that the right to provide water and sanitation & can only be obtained through the grant
of a licence by WASREB to a WSB.Further, under the Act, only WSBs are mandated to
provide water and sanitation services through W8RsWSP is defined as a company, non-
governmental organization or other person or bbdy provides water services in accordance

with a licence agreemetft.The relation between WSBs and WSPs is regulatesligh a

#bid, rule 2.

#Water Resource Management Rules 20Gshga) rule 10.
®lbid, rule 2.

8\Water Act 2003Kenya) s 83.

Bbid s 57 (1).

®Ibid s 53(2).

“bid s 2.
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Service Provision Agreement (SPA). Four categoaesSPAs are anticipated under the
framework:

a. Category | for medium to large WSPs applies toisergroviders incorporated as
limited liability companies or trusts. Where regigtd as companies, they tend to be
owned by one or more local authority. WSPs undisrdategory provide both water
and sewerage services;

b. Category Il relates to community water supplies agga by WSPs which are often
registered as WUASs by the Registrar of Societies;

c. Category lll covers community projects operatedtisd parties, These are private
WSPs which include NGOs or private organizatioms} a

d. Category IV applies to bulk water supgly.

Since the enactment of the Act several WSBs haem Iset up. The Lake Victoria North
Water Service Board (LVNWSB) is the relevant WSB Kéarakwet District. As an official
from the Board explained, WSBs are set up in acadtiol catchment ared8.Regional WSBs
cover large geographical areas, with the LVNWSBIistance, covering a geographical area
of approximately 14,000 square kilometres whichludes 12 districts. Although several
WSPs have been approved by the LVNWSB, few of thesdocated in the area under study.
As noted from the results of the interviews andutogroup discussion, water for irrigation

and domestic use for the community under studgusced mainly from the furrow system.

The largest WSP of the LVNWSB is the Eldoret Waserd Sanitation Company. A
discussion with an employee from ELDOWAS highlightame of the challenges associated
with registration and operation of WSPs in the oedf He explained that ELDOWAS has
about 39,000 connections mostly around the urbath peri-urban areas of Eldoret,
generating revenue of approximately AUD$ 350,000 p®nth. Given the size of the
company and the operation costs, this revenue tiglyosufficient. The low return on
investment in water service provision, he explajrieas led smaller WSPs operating in some
peri-urban parts of Eldoret to shut down. ELDOWAferage does not extend to Marakwet

district.

“I'\Water Sector Reforms: Five Years On' (200B)sima. A Forum for Analysis and Debate on Wated an
Sanitation Issues in Keny&.

“Interview with Mr.Munene Muigai (Lake Victoria NdrtWater Services Board Regional Office Eldoret, 6th
February 2011).

%Interview with Jacob Turot (ELDOWAS Company Limite#ldoret, 12 February 2011).
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In recognition of the lack of water supply servitegural areas, the LVNWSB has set up a
Community Development Section whose core funct®toisupport communities to develop
water and sanitation servic€sThe section gives support to communities in thenfaf
preparation of proposals for funding from the WSORe of its long-term goals is to develop
an investment fund to consolidate the WSTF effGrBresently, the WSTF has a program
referred to as the Community Project Cycle (CP@ugh which communities can present
rural water supply services proposals for finananigvater and sanitation facilities by the
WSTF One of the objectives of the CPC is to help comitytbased organisations (CBOS)
in rural areas wishing to obtain financing for waend sanitation service provision to
develop WUAs which are legally recognized organiret that can enter into SPAs with the
relevant WSB. The CPC’s objective is to eventudllyld the capacity of WUAs for the

provision of sustainable water services in rurabar

(c) Opportunities for Marakwet's Customary Law Instibuns

The institutional restructuring process describeova, did not explicitly address the issue of
customary institutions involved in water governaatehe local level. As noted earlier, the
community members participating in the focus graligpcussions and interviews had no
knowledge of the transition in institutional set ofpthe water framework and indicated that

they did not participate in the policy and law fadation process.

In the absence of explicit provisions recognisimgtomary rights or institutions in the Act,
the institutions established for water resource agament at the local level, constitute the
only opportunity for integration of customary instions of governance seeking to exercise
their right to water governance. Consequently andaied earlier, in other jurisdictions such
as Tanzania and South Africa, the statutorily @@al/UOs have been explored as possible
vehicles for recognition of pre-existing traditibnar customary institutions of water

governancé’ In the following section, the opportunities crehiey WRUAs, WSPs and

%Lake Victoria North Water Service Board (LVNWSB)Xommunity Development Sectiof2012)
<http://www.lvnwsb.go.ke/documents/CommunityDevehgmtSection. pdf>.

Slbid.

“Ministry of Water and Irrigation (Kenyaf\n Overview of the Community Project Cycle (CRKg)nistry of
Water and Irrigation, Kenya, 2007).

’Abraham Mehari, et al, 'Integrating Formal and Tradal Water Management in the Mkoji Sub-catchment
Tanzania: Is it Working?'  http://www.bscw.ihepub/bscw.cgi/d2607619/Mehari.pdfarai Kapfudzaruwa,
and Merle Sowman, 'ls There a Role for Traditioavernance Systems in South Africa's New Water
Management Regime?' (2009) 35{Bater SAG83.
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WUASs for recognition of customary institutions agplored in the context of Marakwet'’s

customary law system.

The statutory support for WRUAs is premised on ribeognition of the fact that WRUAs
could facilitate the conservation of water catchteeas information on the status of water
resources is shared and users are exhorted to mahagresources properly. From the
foregoing, it would appear that customary instdnd of water governance would benefit
from registering WRUAs under the Water Act. Theeggsher thus sought to determine if the
Marakwet community members had considered the optioseeking registration of their

customary institution as a WRUA.

Less than 10 per cent of the water users were avofaifee existence of WRUAs and even
among these it was evident that there was confubeEtween WRUAs and other water
groups. This confusion between WRUAs and other $oofrwater user organisations such as
WUAs is not limited to Marakwet community membeiSue to the separation of
management and service functions under the Act, YWd&éare not service organizations and
are empowered rather through the participationhefrtmembers in management functions
which distinguishes them from other WUAs that may éngaged in service provisioh.
Despite this clear difference, there was a laclclafity in terminologies used during the
reform proces®’ The confusion was exacerbated by the use in diftepolicy documents of
similar terms as for instance the National WatesdRece Management Strategy’s references
to the need for WRMA to encourage the formatioririoer water users associatiort§® In

the interview with the LVNWSB official, a clarifiten was sought on WRUAs, WUAs,
WSPs and water supply schemes. According to theiaff WRUAs are charged with
monitoring and management issues and WSPs withicsepvovision. WUAs are provided
under WASREB but are distinct from water schemegwhe described as similar to water

providers'®* This implies that, as noted earlier, despite inglarity of the terms, WRUAs

%Wwater Services Trust Fund (WSTFJhe Water Resources Users Association Developmgeie QWDC)
(2012) <http://Iwww.wstfkenya.org/index.php?optiocom_content&task=view&id=55&Itemid=66>

% See KenyaParliamentary DebatesHouse of Representatives, 18 July 2002, 1762 fdoru). A question
on the distinction of WRUAs from the already exigticoncept of WUAs was raised during debate orBilie
but no clarification seems to have been made.

1%\inistry of Water and Irrigation (Kenya), 'The Narial Water Resources Management Strategy (NWRMS)'
(2006) , 75.

Ynterview with Mr.Munene Muigai (Lake Victoria Ndriwater Services Board Regional Office Eldoret, 6th
February 2011).

193



are distinct from WUAs and that the WUAs fallingden WASREB are distinct from the
general notion of water user associations whiclelalong history in Kenya.

Apart from this confusion of WRUAs with WUAS, thepresentatives of the clan elders also
indicated that they had not sought to registereeitWUAs or WRUAs. The participants of
the focus group discussion with younger women empththat though they have informal
women groups they had not heard of the possillityegistration of water user associations
provided under the Water Act. When the possibiityregistration of such associations and
their role in the management of water resourcesar#gipated in the Water Act was
explained to them, the women showed interest amficated that they would like to
participate in such fora. In the course of the fogtoup discussion, some explained that they
were aware that there was a need to take stepaitorgcognition of their customary law
system within the statutory framework, but they everot certain about the form and
implications of the registration. One of the pap#mnts of the focus group discussion with
clan elders indicated that he was aware of a magjgh requirement relating to social
services. Another participant thought that they resgistered their customary system but was

not certain in what capacity.

The lack of registration of a WRUA by the communityembers participating in this field
work seems to confirm the arguments made by Mumha the complexity of the
registration process makes it inaccessible to comityinstitutions operating in poor rural
areas®? He argues that the registration process contwishsthe simpler and inexpensive
system existing previously in which there was nqumement for formal registration of

customary institutions and these were simply reiseghas CBOs without legal statds.

Apart from the complexity of the registration presgethe statutorily created WRUASs contain
features that render them inadequate as poterdlathes for the recognition of customary
law systems of water governance such as that dfitirakwet. Membership to the WRUA is
voluntary whereas, in the case of the customary dgstems, the fact of belonging to a
community necessarily brings one within the realirthe customary law system and thus

within the mandate of the customary institutions gufvernance. While members of a

192\lumma, Albert, 'The Role of Local Communities inionmental and Natural Resource Management: The
Case of Kenya' in LeRoy Paddock et al (e@)mpliance and Enforcement in Environmental Lawwdrol
More Effective ImplementatiqiEdward Elgar, 2011).

193Albert Mumma, 'Kenya’'s New Water Law: An Analysi$ the Implications for the Rural Poor' (Paper
presented at the International workshop on Afridéater Laws: Plural Legislative Frameworks for Runéhter
Management in Africa, Johannesburg, South Afrié&282 January 2005, 2005).
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proposed WRUA are, under the Act, left free to datee the constitution and functions of
their WRUA, the statutory framework for WRUAs recor@nds the inclusion of riparian
members, abstractor members, non-consumptive menaisewell as observer membé&ts.
This composition differs fundamentally from the quosition of customary law systems of
water governance, where members are often all énsigvith an interest in the common
resource. Given the difference in nature and coitipnsof the statutory creations and
customary law systems of water governance, theerlagrovide a limited tool for
accommodation of customary law systems into statiftameworks.

Further in accordance with this separation of fiomst, WRUAS are anticipated in the context
of water resource management and so come under WRMAsequently, WRUAs cannot
engage in provision of water services, whereasomety law systems of water governance,
like the Marakwet's, engage in both managementsardice provision. This distinction in
functions, necessitating the separation of WRUA® AfS5Ps makes it difficult to use these
statutorily created institutions as vehicles focagnition of customary law systems of
governance. To fit into the statutory legal ingigoal framework, while maintaining its
management and service provision functions, Marékveeistomary law system would have
to consider registration of both a WRUA and WSP.

The inappropriateness of the use of WRUAs to accodate Marakwet's customary law
system was also expressed by the ELDOWAS officidrviewed in the course of the field
work.1%® He was of the view that in the case of the Marakite community would benefit
from the registration of a rural water supply sckewhich, in his view, is distinct from a
WRUA or WUA. He observed that in the long run, thRrakwet could benefit from
registering a WSP as this would allow them to ceardee and improve their services as well

foster sustainability.

The Water Act does not include references to wetbemes, a terminology which existed in
the regime of the previous Act. However, the Watetrincludes provisions for state schemes
and community projecl@.6 Marakwet's irrigation system has not been clasgdifas a state

scheme and thus the state scheme provisions wailden applicable. The Act defines a

community project as a project approved by WRMA apdrating under a permit for the use

194 This is the recommended composition for WRUAs Begto access funding from the WSTF.
1%9nterview with Jacob Turot (ELDOWAS Company Limitegldoret, 12 February 2011).

1%8wvater Act 2003Kenya) s 19.
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of water or drainage of land within a defined afeacommunity purposes and which has
been declared, by notice published in the Gazettee a community project for the purposes
of the Act!®” The provisions for community projects thus provafe option in which the
Marakwet customary law system can seek recogniiimater the Act. However, this would
still imply the application for a permit and thepapval of the Minister for Water and

Irrigation subject to the conditions set out unither Act'%®

As noted under the CPC programme, the communitydcapply to the LVNWSB for
approval to operate as a WSP. Given the natureeofustomary law system used for service
provision, the community’s application would likefigll into Category Il or 11l which relate
to community water supplies managed by WSPs regidtas WUAs or as private

organizations.

Apart from the provisions on management of watesoueces in the Water Act, the
Constitution too contains provisions on water reseunanagement. As was noted earlier in
this chapter, water resources are classified alcplaimd under the Constitution and to that
extent fall within the mandate of the National Labdmmission. The Constitution provides
that the general management of surface and growtdrvis in the hands of the National
Government while the management of water and tamitaervices is the mandate of county
governments?® The implementation of Constitutional provisionsyét to be completed and
thus it is not clear how these provisions will berrhonised with those of the Water Act.
However, county governments are likely under thensfitution to acquire mandate of
management of water resources at community leneteasing the number of state agencies
involved in the management of water resources. bdipg on the mode of devolution
adopted by the government, the county level officesy provide an opportunity for
Marakwet community members to participate in gogeage in general and thus implement

their water governance system.

It may be concluded from the above that the Watetr gxovides channels through which
customary institutions may participate as staketrsldn WRUAs; may undertake water
service provision as WSPs; or may seek approvathfercontinued running of their water

system as a community project. While these promsiarguably provide space for the

%pid s 109.
1%8hid ss 23 and 24.

1%9Constitution 201@Kenya) Fourth Schedule.
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interface of customary and statutory laws and tunstins in water governance frameworks,

the adequacy of the space provided is questionable.

C Integration of Customary Law Systems in Water Guaece Frameworks

The importance of customary law systems for watreghance lies in their potential to
contribute to sustainable development. As demotestria chapter five, not all customary law
systems contribute to sustainable development. Basethe analytical framework used in
this thesis, several features inherent in someomesty law systems have been identified as
essential to the potential of these systems toriboié to sustainable development of natural
resource governance. Consequently, this thesiearthat the adequacy of the legal space
provided for customary law systems of water goveceain a statutory water framework is
determined by the extent to which these featuresusfainability are not compromised or
undermined. The adequacy of the space providedeny&s Water Act for Marakwet's
customary law system is thus analysed in the coreéxhe extent to which the space

provided allows the system to maintain its featufesustainability.

One of the fundamental features for a customary $ystem to demonstrate positive
outcomes in sustainable development of resourcetheiscapacity of members to self-
organise. The right to organise the normative sysiad institutional structures as discussed
in the previous chapter, enables the resource usedevelop a resilient and adaptable

governance system.

As noted above, the policy and law formulation gsxleading to the Water Act and the
institutional reform established by the Act was d@olarge extent a top-down exercise.
Marakwet community members participating in thise&ch indicated that they were not
involved in the process. There was little evideat@appreciation among resource users and
managers of the statutory systems for water resogavernance. Most of the users
interviewed had neither heard of the Water Act wbrits provisions. In relation to

Constitutional provisions relating to water res@s;,cmany indicated that they were aware of
the promulgation of the Constitution and had beewolved in the civic education

programmes before its promulgation. Nevertheldsssd sessions did not in their opinion

deal with issues of water resource management. Sdrttee participants explained that the
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civic education on the Constitution had unfortuhyaénded up becoming politicised by some
local leaders who saw in it an opportunity to gadgtitical mileage*

The custodians of the customary law system inter@éethus indicated that there was a lack
of adequate consultation in the water law reforotpss. In the absence of such consultation,
they believed it unlikely that the laws developedwd cater for their interests. One of the
discussants expressed his frustration with suelwaab follows:

...the laws are written by people who live far awaygl dave never been here in Marakwet and so do not

understand how things work.
Arguably, the provisions in the Water Act allowirfigr stakeholder participation and
particularly for community participation at the &clevel provides opportunity for the
Marakwet to get involved in the development of suttn management and allocation. As
noted through membership in CAACs, the clan leadeutd be involved in the development
of the catchment strategy for their area. In reathe location of the regional office and the
mode of operation of participation of stakeholdems CAACs do not facilitate the
participation of clan elders. Most of the clan e&diterviewed indicated that they had
received no formal education but had rather gaiifedskills through apprenticeships. As
noted their knowledge of the furrows and ecosystenbased on transmitted traditional
knowledge. As discussed above, the registrationooimunity members as a WRUA also

presents challenges.

The option of application for approval as a comrhuor rural water supply scheme seems
the most feasible option under the Water Act far tommunity to protect their right to
continue providing water services to their users.néted such approval would be regulated
by a SPA between the community and the LVNWSB andla/bring the community within
the mandate of WASREB. The extent to which comnyuniembers could maintain their
right to develop the normative and institutionakteyns governing their water resources
would be limited though this risk could be mitigatthrough their negotiating SPAs that
protect this right. As indicated, community membeénterviewed were yet to engage
LVNWSB in seeking such an approval. The accessgibdf funding from the WSTF and

110 The process of developing a new Constitution édbuntry was politically charged. The initial etfowere
frustrated and ended up resulting in a rift thdinge the political alliances for the 2007 parliartagy elections.
With the coalition government the process was aetetl but again resulted in a rift between the itoal
government and opposition leaders. A national exfdum eventually led to the adoption of the new
Constitution.
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other sources may help the community acquire bairggipower and so preserve their
autonomy. However, the effectiveness of this apgroa yet to be tested by the community.

The presence of a knowledge management systentustamary law system has also been
identified as an important indicator of a customkw system’s capacity to contribute to
sustainable development. As noted in the previtapter there is evidence that Marakwet’s
customary law system is based on traditional kndgéeof the area’s ecosystem and an
appreciation of the social, cultural and econonifcuenstances of the community. This is
further corroborated by the ELDOWAS official inte@wed who observed that:
The management system in Marakwet is based owradritiinking over time. Although based on simple
infrastructure, the system is self-conserving aglenced by rules protecting surrounding forests and
reducing conflicts. This system has ensured acotsgater for domestic use and irrigation. The fuwro
system is very entrenched and therefore the newe(wiaws will find it difficult to interfere withthe
system!*
While appreciating that the Water Act provides apyaties for integration of some aspects
of Marakwet’'s customary law system of water goveoe the official notes that the
customary law system is more entrenched. The acaolation provided by statute thus
ought not only to appreciate the embedded knowlddge of the system but also build on
this where possible. Experience from the East peince of South Africa indicates that
traditional leaders play an important role in thgplementation of catchment strategies and
thus a failure to involve them from the beginnirgsults in contradictions between the

structure and values of the statutory frameworktheccustomary governance systeém.

The above supports the inclusion of customarytunstns in earlier planning stages rather
than solely at the implementation stage at thel les@| as appears to be the approach taken

by the institutional framework under Kenya’s Act.

As discussed earlier, successful customary sysiao@wporate mechanisms for ensuring
accurate information on the environment changestlam@&conomic and social conditions are
fed back into the system to facilitate the decigizaking proces$:* A further characteristic

of successful systems, related to above featurtheispresence of an effective procedural

Ynterview with Jacob Turot (ELDOWAS Company LimiteEldoret, 12 February 2011).

Yrarai Kapfudzaruwa, and Merle Sowman, 'ls Thereote Ror Traditional Governance Systems in South
Africa’'s New Water Management Regime?' (2009) 38(&)er SA683, 687.

“3rred Bosselman, 'Adaptive Resource Managementghr@ustomary Law' in Peter @rebech et al (etlsg
Role of Customary Law in Sustainable Developri@atnbridge University Press, 2005) 257.
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mechanism for changing rules and developing newsotee match the changes in
circumstance$** The connections of the way in which rules areciéfe by these ecological,
economic and social conditions is not always eviden as is the case with the Marakwet,
the norms may be encoded within a sacred-religimustext. The adoption of statutory
institutional forms often implies a reduced relianon these types of mechanisms. In the
absence of replacement of these feedback mechabigitie statutory governance systems,

this feature which contributes to sustainable dgwalent may be undermined.

A successful customary law system, as noted eadkfines rules and individual entitlements
in such a way that these can be adjusted withotihgdo overhaul the entire rule systé.
Marakwet's customary law despite comprising of bitgadefined rules on water allocation
also includes other ad hoc rules relating to atiooaschedules, maintenance work plans and
guality control which are re-defined frequently aard subject to consultation. Statute and the
subsidiary legislation developed by such statutermt as easily modifiable as the informal
rules governing Marakwet’s customary law systenme Twonstitutions of WRUAs or WUAs
or potential SPAs with LVNWSB that the Marakwet webuse would imply the loss to some
extent of the flexibility accorded to the systenthwiespect to developing and using stratified

or fine grained rules.

Customary law systems that incorporate rules argath wide range of rights and
responsibilities related to the economic, socia aoological aspects of the use of a resource
are more likely to foster sustainable developmi&hmMarakwet's customary law system, as
noted, extends to all aspect of societal life wHatilitates the creation of this wide scope of
rights and responsibilities. Further, the fact tegt sanctions applicable for non-compliance
with water rules have far reaching social implica makes the payoffs large and the stakes

high enough to motivate resource users in the camitgnto participate in the development

MElinor Ostrom, Governing the Commons: The Evolutifninstitutions for Collective Action (Cambridge
University Press, 1990) 193-202.

15Carol M Rose, 'Common Property, Regulatory Propeegd Environmental Protection: Comparing
Community-based Management to Tradable Environrhétewances' in Elinor Ostrom, National Research
Council (U.S.) and Committee on the Human DimersiohGlobal Change (edshhe Drama of the Commons
(National Academy Press, 200.

1% red Bosselman, 'Adaptive Resource Managementghr@ustomary Law' in Peter @rebech et al (etlsg
Role of Customary Law in Sustainable Developr(@atnbridge University Press, 2005) 262.

200



and implementation of the systém.Due to the nature of statutory legal frameworks t
rules and laws created by the system are not witextl with other social economic and
cultural aspects of the community. As a result, changes that Marakwet’s customary law
system may have to make to fit into the institugiloiorms of WRUAs, WSPs or Community

WSS may result in the loss of this characteristierdrenchment.

The above discussion confirms that, though theutstat framework for water governance
provides some legal space for Marakwet's custonteamy system of water governance, the
space provided would require a restructuring ofdhstomary system. The restructuring or
adaptation required may, in some cases identitde, result in the compromise of some of

the features of sustainability inherent in Marakgvetistomary law system.

In the course of the field work, the researchergbbwo obtain the views of the community
members’ on the interface that should exist betvtberstatutory water framework and their
customary law system. The clan elders indicatetttttugh they were unaware of the import
of the Water Act, they would be interested in ustierding the provisions and the relation of
these with their water resources. They proposedgihgernment consult the community prior
to the development of rules affecting their watesaurces. Such consultation would enable
them to develop an effective cooperation and, @rthiew, if no consultation is made then
the customary law system would operate indepengenitithe provisions of statute. The
reason for the reluctance to embrace statutoryigioms at the expense of their customary

law is that the latter has sustained the commdaitynany years.

From the discussion on the perceived ideal interfabe researcher gathered that the
community members are not opposed to the integradiothe customary system in the
statutory framework and in fact are aware of beasdfiat could arise from such integration.
For instance, one of the clan elders was of thes tleat mutual cooperation of customary
institutions and state agencies in enforcing rokesvater use and quality would contribute to
sustainable development. Further, as noted eattiercommunity appreciates the role of the
government in helping them access funding and teahnapacity to improve the domestic

water supply and sanitation services.

117 As was noted this is one of the features demaesttiay successful user managed irrigation schentgmor
Ostrom and Xavier Basurto, 'The Evolution of Ingiitns: Toward a New Methodology' (20095SRN
eLibraryl4.
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D Conclusion

The above analysis of Kenya’s statutory legal framd for water governance confirms that,
Kenya’'s water law is modelled on the premises ofleno water law. Consequently, the law
demonstrates many of the features described inteh&pur as common to national legal
frameworks of water governance in many jurisdicsiomhe conception of the terms law,
customary law and property.in the statutory framwior water governance is similar to that
described in chapters three and four. Water latius regarded in the context of statute with
little recognition accorded to customary law on evafThe state plays the primary role in
development and implementation of water governdraseeworks. The water rights system

anticipated by Kenya’'s water law does not accomr@dammon property rights.

Although the institutional framework establishedlanthe Act contains provisions allowing
for the participation of community members in wategnagement, the framework does not
adequately accommodate customary law systems @rwgawernance. This is because, the
statutorily created institutions through which coomity members can participate in water
management, are essentially distinct in nature aadhposition from customary law
normative systems and institutions. Consequentlystammary law institutions seeking
recognition through registration under these ingtihal frameworks, risk losing their nature
and inherent features which would not be ideahasd features are what enable the systems

to contribute to sustainable development.

In light of the above, it can be concluded that eradwater law, as illustrated also by
Kenya's Water Act, is influenced by legal positmisand thus by this theory’s conceptions of
law, customary law and property, as well as its@gtion of the role of the state in law. The
legal theories and concepts underlying modern lasult in the development of legal
frameworks for water governance that do not adedyiaaccommodate or integrate
customary law systems. This proves the hypothagisgoward by this thesis that there is a
disconnect between customary and statutory lavmendevelopment of legal frameworks of
water governance. As customary law systems of wgterernance can contribute to
sustainable development, their accommodation atejiation with statutory law systems
would result in the development of water governafreeneworks that foster sustainable

development.

The next chapter explores the use of the humarsriggised approach as a legal strategy for
improving integration of customary law and statytiaw in water governance for sustainable

development.
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VIl CHAPTER8 HUMAN RIGHTS-BASEDAPPROACH(HRBA): STRATEGYFOR
INTEGRATIONOFCUSTOMARY AND STATUTORYLAW IN WATER
GOVERNANCEFORSUSTAINABLE DEVELOPMENT

The preceding chapters demonstrate the disconedetbn statutory and customary law in
modern legal frameworks for water governance. ficai analysis of customary law systems
in general and Marakwet's customary law system amtigular, shows evidence of the

potential of customary law to contribute to susthie development in water governance.
Consequently, the effective integration of customemd statutory law in water governance
systems would improve the capacity of these systenmechieve sustainable development.
The examination of the main features of modern maig, and more specifically of Kenya’'s

water law, reveals that although modern water lamtains provisions for the recognition of
customary law or the accommodation of customary ilastitutions, these provisions are

inadequate.

The present chapter thus seeks to explore the fisheohuman rights-based approach
(HRBA) as a legal strategy to redress the probléthe lack of integration of statutory and
customary law systems of water governance in theeldpment of water governance
frameworks for sustainable development. A briefadtiction of the notion of the HRBA
helps in identifying its significance and the pdaiainvalue of using the approach. Section B
analyses the human right to water and the proposed of the HRBA in water governance
for sustainable development. This analysis dematestithe extent to which the HRBA could
be used by communities to protect their freedonuge customary law systems of water
governance to realise their human right to watectiSn C discusses the potential of using
the right of indigenous peoples to self-governaea legal basis for protecting their right to
use customary law systems for water governance.pbtential problem of conflict of laws
arising from the integration of statutory and cosaoy law systems is discussed in Section D.
Finally, this chapter addresses some of the thieatethallenges that threaten the
effectiveness of the HRBA.

A The Human Rights-based Approach
The HRBA has been described as ‘a conceptual framevior the process of human

development that is normatively based on intermafiohuman rights standards and
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operationally directed to promoting and protectingnan rights® The HRBA emerged as an
alternative approach to development. In practive HRBA represents the attempt to address
development problems by analysing and redressimg itlequalities and discriminatory
practices that are at the root of these problerhs. dbjective of the framework is to bring
human rights to the core of development so as sarenthe primacy of human well-being in

the determination of development goals.

Proponents of this approach argue that the HRBRegmlly and morally, the right approach,
given that development problems are in essencelgsnsbof human rightd.Further, the

HRBA has been advocated as an effective methodafihrieving sustainable human
development outcomes on various grounds. Firstigtextualising development issues in an
environment of rights helps to highlight the effeétdevelopment problems on individuals
who have the right to have the problems redresSecondly, the focus on individual’s rights
also emphasises the need for their participatidmaing solutions and facilitates monitoring
of development efforts. Thirdly, the HRBA allowsr fthe adoption of a holistic view as
human rights cut across the various aspects oflo@vent. Finally, the introduction of

development issues into the realm of internatiarad national human rights law enables
users of the HRBA to take advantage of establishathan rights legal instruments,

institutions and mechanisms to pursue and implemevtlopment goafs.

This shift in the approach to development has bamplied to water governance. In the
context of water resource governance, the HRBAeiscdbed as a paradigm that seeks to
direct all water management systems towards a gtesaf the basic human need for water
and that provides the individual water user witk thstruments to enforce this need for
water? It is argued that such an approach is more effectt resolving the prevailing global

problems of water and sanitation. Due to its foousthe human right to water and the

obligations of states to ensure the realisatiotinigfright, the HRBA provides an opportunity

Office of the United Nations High Commissioner iuman Rights, 'Frequently Asked Questions on a Huma
Rights-Based Approach to Development CooperatRB0§)
<http://www.ohchr.org/Documents/Publications/FAQeti>, 15.

Celestine Nyamu-Musembi and Andrea Cornwal, 'Whatthe “Rights-Based Approach” All About?
Perspectives from International Development Agencig2004)IDS Working Paper 234

®0ffice of the United Nations High Commissioner Human Right, above n 116.
* See ibid for detailed discussion of these poteh#aefits of the HRBA.
*Knut Bourquain, Freshwater Access from a Human Rigterspective: A Challenge to International Wated

Human Rights Law, International Studies in Humagh® (Martinus Nijhoff, 2008)12.
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for individuals and communities such as the Marakiseuse the human right to water to

enforce state obligations towards them arising ftois right.

Apart from water governance, this thesis recognedarther potential application of the
HRBA in the context of indigenous peoples’ use ofstomary law systems for self-
governance. The 2007 Declaration on the Rightsidigenous Peoples affirms the right of
indigenous peoples to self-governance through e af their customary law systefhs.
Arguably, this right coupled with the human rigbtwater, can be used by communities, such
as the Marakwet, that rely on a customary law systior water governance to enforce their
right to govern their water resources using a cuaty law system that contributes to

sustainable development.

In the following sections, a critical analysis isdertaken of the human right to water, the
right of indigenous peoples to self-governancetamdeffectiveness of applying the HRBA in
these two contexts. The analysis serves as the fiasdetermining the extent to which the
HRBA provides an effective legal strategy for res$iag the disconnect between customary
and statutory law in the development of water goamece systems for sustainable

development.

B The HRBA in Water Governance for Sustainable Dgveaémt

A fundamental requirement for the use of the HRBAadegal strategy is the existence of a
human right to water in international and natiofeal. The following section traces the
development of the recognition of the human righivater in the context of international

human rights law and more specifically, in Kenyaw.|

1 Recognition of the Human Right to Water
The formal recognition of the human right to waaeid sanitation was made by the United
Nations General Assembly in July 2010, through adReion of the General Assemblythe
Resolution recognises the right to water and stmitaas essential to the realisation of all

human right$. Consequently, it calls upon states and the intemal community to provide

®United Nations Declaration on the Rights of Indiges PeoplesGA Res 61/295, UN GAOR, 8lsess, 107
plen mtg, Supp No 49, UN Doc A/RES/61/295 (13 Sextter 2007).

The Human Right to Water and Sanitafi@A Res 64/292, UN GAOR, 64th sess, 108th mtg,néigdtem 48,
Supp No 49, UN Doc A/64/L.63/Rev.1 (26 July 2010).

®Ibid [1].
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the financial resources necessary to help devedopinintries, in the provision of safe, clean

and accessible and affordable drinking water anitation to all®

The United Nations Human Rights Council, in Septem®010, affirmed that the human
right to safe drinking water and sanitation is dedi from the right to an adequate standard of
living and that it is inextricably linked to thegtit to the highest attainable standard of
physical and mental health as well as the rigfifécand human dignity® This Resolution by
the Human Rights Council also reaffirms that thenpry responsibility for the realisation of
all human rights, including the right to water agahitation, lies with the state and therefore
delegation to third parties does not exempt théest@m its human rights obligations.
States are thus encouraged to put in place the anerhs necessary for the progressive
achievement of the human rights obligations relatethis right with an emphasis on the

unserved or underserved aréas.

Although the formal declaration of the right to wa&nd its explicit link to international
human rights law was made in 2010, its foundatiod acknowledgement as a derivative
right goes further back in time. The primary foutiola for this right, as the case with all
international human rights, lies in the Universaclaration of Human Rights (UDHRJ.
Article 22 of the UDHR laid the foundation for teeonomic, social and cultural rights which
forms the basis for the right to water and oth&teel rights'* Further, the UDHR recognised
the right to a standard of living adequate forhbalth and wellbeing of the individual and of
his family’® which right, as noted above, is inextricable frahe right to water and
sanitation. The human right to water and sanmaisothus now formally recognised at the
international level. The right is also widely reagd in the national legal frameworks of

water governance of most countries. In some juighs, the right to water is included in

°Ibid [2].

®Human Rights and Access to Safe Drinking Water Sawitation Human Rights Council Res 64/292, UN
GAOR 15th sess, 108th plen mtg, Agenda Item 3, Wd B/HRC/15/L.14 (30 September 2010) [3].

Ybid [6].
2bid [8].

¥Universal Declaration of Human Right§A Res 217A (lll) UN GAOR, % sess, 188 plen mtg, UN Doc
A/810 (10 December 1948).

See ibid, art. 22which provides for the right ofegw person ‘to realization, through national effard
international co-operation and in accordance withdrganization and resources of each State, afdbeomic,
social and cultural rights indispensable for hignity and the free development of his personality’.

Yibid, art 25(1).
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the Constitution, as is the case in Congo, Ethidpeaiador, and South Afri¢a.In others, the
right is recognised in the water statute.

The Constitution of Kenya includes among the ecdnaand social rights, the right of all
Kenyans to clean and safe water in adequate giesifitThe Constitution further requires
the government to take affirmative action to engheg minorities and marginalized groups
have reasonable access to walekpart from these explicit provisions relating ketright to
water, other Constitutional provisions relatedhe environment and natural resources may
have implications on the right to water. The Cdositn also grants all Kenyans a right to a
clean and healthy environment which includes tiatrito have the environment protected
for the benefit of present and future generatidmeugh legislative and other measures
particularly those contemplated in article 89Article 69, sets out the obligations of the
State with respect to the environment and inclutiesduty of all to cooperate with State
organs in protecting and conserving the environnagrt ensuring ecologically sustainable

development and use of natural resources.

The Constitution includes some progressive prousiwith respect to the enforcement of
these environmental rights. Article 70 providest thhere a person’s right to a clean and
healthy environment under Article 42 ‘has beerhag or is likely to be, denied, violated,
infringed or threatened, the person may apply tortctor redress in addition to any other
legal remedies that are available in respect tosdrmae matter.” The provision includes an
anticipated guard against the problem of legalditay) by providing that ‘for the purpose of
this Article, an applicant does not have to demanstthat any person has incurred loss or
120

suffered injury’s" Water resources are part of the environment ansl tthese provisions can

be invoked to protect the right water resources.

A further provision on natural resources requitesratification by Parliament of the grant of
a right or concession including by the nationaleyowment for the exploitation of any natural

resource in Kenya, where the agreement is entetedon or after the effective date and

“International Development Law Organization, 'Thegale Framework of Water Resource Management.
Lessons learned from the IDLO Seminar on Legal leraork of Water Resource Management Conducted on
September 11-22, 2006 in Rome' (2006)6yelopment Law Upda2e

YConstitution 201@Kenya) art 43(1)(d).
B1bid art 56(e).
Ibid, art 42 (a).

2bid, art 70 (3).
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relates to a class of transaction subject to catifbn®* The Article provides that Parliament
shall enact legislation providing the classes afisactions subject to ratificatiéhThe term

natural resource is defined to include surfacegandndwatef?

In light of the foregoing, it can be concluded tlmatuman right to water exists both in
international law and in the context of Kenya's laWarakwet community members thus
have a human right to water that is recognisednbgrmational law and also by the Kenyan
Constitution. Although, the existence of the hunraght to water is not disputable, its

questions have been raised regarding its normetimeent and justiciability.

2 Normative Content and Justiciability
While not contending that the right to water anditsdion is a basic human right, the
meaningful implementation of the right is dependent its having a clear normative
content® The normative content makes the right justiciatiat is, subject to the possibility
of adjudication by a third party with remedies #afalie for non-compliance with the rigf.
This view is consistent with a strict legal posgtwerspective which considers some form of
justiciability, an indispensable quality of a rigfitAccording to this view, the inclusion in
national legal frameworks for water governanceheftiuman right to water does not of itself
make the right justiciable. Its justiciability isependent on the existence of standards
specifying issues such as how much water, at whi ¥ per person, or per area, the

accessibility required, the quality of the watdc, e

According to this strict legal positivist view, thiact that the human right to water is
recognised in the Kenyan Constitution does nottedli make this right enforceable by
individuals or communities. The justiciability ohd right would be dependent on the

definition within Kenya’'s legal framework of a noative content of the right specifying

Hbid, art 71(1).
2bid, art 71(2).
BIbid, art 260.

*Note, “What Price for the Priceless? Implementthg Justiciability of the Right to Water" (2007pa
Harvard Law Revievt067, 1067.

Michael Dennis and David P. Stewart, ‘Justiciapiit Economic Social and Cultural Rights: ShouldfithBe
an International Complaints Mechanism to Adjudiddie Rights to Food, Water, Housing and HealthG042
98 American Journal of International La#62, 494.

Zphjlip Alston, 'Making Space for New Human Righfthe Case of the Right to Development' (1998) 1
Harvard Human Rights Year Bo8k 33. Citing Bentham and Kelsen.
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issues such as: what constitutes clean and saé;watether this right is determined on the
basis of health assessments only or an economitbeasfit analysis; what exactly

constitutes an adequate quantity and how this idbdodetermined; whether there is a
requirement for the right-holder to share the egpemrelated to making the water accessible,
etc. In the case of the proposed use of the rightukal communities such as the Marakwet,
the normative content of the right raises more tjoies. In the absence of an urban water
supply scheme, what would be an adequate quanfitywaier and how would it be

guaranteed? Further, how would conflicting claimstween different users and uses

including domestic, agricultural and industrialresolved?

The issues on the normative content of the hungd to water raised above bring to the fore
some of the challenges facing the economic, soaial cultural rights in general.
International human rights law has traditionallgtoiguished economic, social and cultural
rights from civil and political rights. While civibnd political rights were traditionally
understood as establishing duties for the statéeparsocio-economic and cultural rights
were considered as not establishing duties buera#guiring positive action from the stafe.
As a result of this distinction, there has beererdéncy to regard economic, social and
cultural rights as ‘second class’ rights that aoe josticiable’® Some of the arguments put
forward in support of the classification of thesghts as non-justiciable include: that the
rights are too vagu®:that courts lack the democratic legitimacy andacity to intervene in
issues relating to social policy which are oftermptex>® and that the rights are too

amorphous and impractical to impleméht.

However, in recent times, this traditional distinot has been challenged by scholars,

international human right bodies and even cotirts. reality, economic, social and cultural

#’Antonio Cassesé¢juman Rights in a Changing Wor{@iemple University Press, 1990), 59-63.

ZNote, “What Price for the Priceless? Implementthg Justiciability of the Right to Water" (2007pa
Harvard Law Revievt067,1075.

2Steve Charnovitz, ‘The Globalization of Economicntéun Rights' (1999) 2Brook Journal of International
Law 113, 122.

%Jr. Ronald J. Krotoszynski, "I'd Like to Teach théorld to Sing (In Perfect Har- mony)": Internatin
Judicial Dialogue and the Muses - Reflections anRlerils and the Promise of International Judibialogue'
(2006) 104Michigan State Law Revie®821, 1322-23.

3L This view is also expressed in United Nations Beoic and Social Council, Commission on Human Rights
Report by the Special Rapporteur on the Right tod-t).N. Doc. E/CN.4/2002/58 (Jan. 10, 2002).

%2 See, eg, United Nations Commission on Human RigRéport on the Workshop on the Justiciability of
Economic, Social and Cultural Right§7th sess, Agenda 10, E/CN.4/2001/Add.2 (22 March 2Q0=hilip
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rights are closely intertwined with civil and patal rights, as evidenced by the association of
economic and social disparities with a lack of ficdl and civil freedoms. As a consequence
the fulfilment of economic, social cultural rightsa condition for the full realization of other
rights including the civil and political rights. €hUnited Nations confirms this in the
Declaration on the Right to Development in whichsitstated that ‘all human rights and
fundamental freedoms are indivisible and interdepeti equal attention and urgent
consideration should be given to the implementatjpomotion and protection of civil,
political, economic, social and cultural rightd Despite the clarification of the indivisibility
of the rights, the question of what constitutes ¢batent of the economic, social, cultural

rights still prevails.

The concept of minimum core has been used to ésttahlminimum legal content for the
economic, social and cultural rights. The Unitedidias Committee on Economic and Social
Rights, which has extensively articulated the cphceefines the minimum core as the
minimum essential levels of each of the socio-eaunorights, whose satisfaction is
incumbent upon every state patfyOnce established for each right, the minimum core

represents a presumptive legal entittement or resnghble legal obligatiofr.

The issue of the minimum core of the human righv&ber has been addressed by the United
Nations Committee on Economic and Social Righte (@ommittee) in their General
Comment 15 on the Right to WaféThe Committee provides that the minimum core eefer
to the minimum obligations in relation to the rightwater which states are required to meet

and which therefore if not met could result in adjudication by a party against the

Alston and Gerard Quinn, 'The Nature and ScopdaieS Parties' Obligations under the Internati@wlenant
on Economic, Social and Cultural Rights' (1987)) #{2man Rights Quarterl§56; Government of the Republic
of South Africa v Grootboof2001] 1 SA 46 (Constitutional Court).

*Declaration on the Right to DevelopmediN GAOR, 97 Meeting, Un Doc A/Res/41/128 (4 December
1986) annex art 2.

%Committee on Economic, Social and Cultural Rigi@gneral Comment 3: The Nature of State Parties'
Obligations 5th sess, UN Doc E/1991/23 (14 December 1990) 10.

%Catherine G Young, 'The Minimum Core of Economid &ocial Rights: A Concept in Search of Content'
(2008) 33The Yale Journal of International La¥d3, 113.

38Committee on Economic, Social and Cultural Riglsneral Comment 15: The Right to Wat29th sess,
Agenda Item 3, UN Doc E/C.12/2002/11 (29 Novem!8852).
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state>’The core content of the right to water is definedttee access to adequate water for

basic need®

The Committee refers to existing international cams on freshwater resources and on
human rights as the legal basis for the rights@igjations arising from the human right to
water®® The Committee points out that:
The right to water contains both freedoms and kemtients. The freedoms include the right to maintain
access to existing water supplies necessary forigfie to water, and the right to be free from iriegence,
such as the right to be free from arbitrary disceations or contamination of water supplies. By castt
the entitlements include the right to a system afewsupply and management that provides equafity o
opportunity for people to enjoy the right to watr.
On the basis of the above, it can be argued tleattiman right to water includes the freedom
of individuals or communities to maintain accessetasting water supplies, where such
supplies are necessary for the realisation of thght to water. This arguably, grants the
Marakwet community a basis for maintaining theirstomary law system of water
governance given that their water supply is basethis customary law governance system.
The freedom could also provide a legal basis ferdcbmmunity members to insist that the
statutory framework of water governance accommodatategrate their existing customary

law system for the same reason.

Further, the right to water includes the freedome@lise this right without interference. As
was demonstrated in chapter six, the community aétyost entirely on the existing furrow
system for the provision of water for subsistenaeming and domestic use. The furrow
system therefore, provides the means for theiisa&adn of the human right to water. In view
of this, the community could challenge the impletadon of statutory rules on water
governance that interfere with the effective wogkiof the furrow system. Whether the
requirement of permits for abstraction; licencesdervice provision; registration of Water
Resource Users (WRUAs), Water Service ProvidersRgY®r Community-Based Projects
and other such rules could be deemed as interfayitiigthe realisation by the community of

their right to water is debatable.

¥Ibid 37.
*bid 5.
*Ibid 2-4.

“Ubid 4.
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The successful reliance by the Marakwet communityhe right to water and its constituent
freedoms and entitlements, is dependent on theniextewhich they can prove that their
existing customary law system provides an effeathaans for the realisation of the right to

water in terms of quantity, quality and accesgipihif water for basic needs.

In determination of the quantity of water requited the realisation of the right, General
Comment 15 makes reference to the World Health sgéion (WHO) guidelinds and to
an independent study by GleitkThe references suggest a quantity of 20-25litezprson,
per day as a standard for adequacy, though Ge@eraiment 15 cautions against narrow
interpretations based on volumetric quantitie$he content of the right with respect to the
guality of water required may be determined fromnfibllowing guideline:
The water required for each personal or domestie nmist be safe, therefore free from micro-organisms
chemical substances and radiological hazards traistitute a threat to a person’s health.Furthermore
water should be of an acceptable colour, odour &ste for each personal or domestic (i5e.
The right also includes the requirement that théewae accessible to everyone without
discrimination, both in terms of physical and eaoimaccessibility. These guidelines on the
required quantity, accessibility and quantity pdevia standard that courts can use in

determination of the realisation of the right.

The standards set above could thus serve as tiefbasletermining the extent to which it
can be argued that Marakwet’s customary law systBrough its furrow system, provides
the means for the realisation of the human rightvatder in terms of quantity, quality and
accessibility. As was noted in chapter six, theenirfurrow system of water supply does not
include the infrastructure necessary to deterntieevblumetric quantities of water supplied
to each individual or family per day. Neverthelesgst of the water users interviewed
confirmed that the water supply system cateredHeir basic needs. From the interviews,
there was no indication of problems related to matsor economic accessibility under the

existing furrow system. However, as was noted @ptér six, most of the respondents agreed

“1Jamie Bartram and Guy Howard, 'Domestic Water QuyarService Level and Health: What Should Be the
Goal for Water and Health Sectors' (2002)
<http://www.who.int/water_sanitation_health/disea¥¢SH0302.pdf>.

“’Peter Gleick, 'Basic Water Requirements for Humantivities: Meeting Basic Needs' (1996) 2Water
International 83.

“3Committee on Economic, Social and Cultural Riglésneral Comment 15: The Right to Wat29th sess,
Agenda Item 3, UN Doc E/C.12/2002/11 (29 Novem!382) 5.

“Ibid 5.
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that the quality of water supplied from the furrgystem was inadequate. Subject to these
problems of quality, the community can thus ardua the furrow system does constitute the
adequate means for the realisation of their hurigdn to water. Further, in the absence of a
state supply scheme, their customary law systenstitotes the only viable method for

realising their human right to water.

Despite the case made above for the potentiakjability of the human right to water, the
jury is still out on how courts in Kenya, would jmmactice deal with such claims. Case law
from other jurisdictions, on the adjudication oé thuman right to water has so far focused on
claims made by individuals or communities seekimgnforce the human right to water as
against the State. Consequently, the remedy saugtitese cases has been provision of
adequate water and sanitation to the individualscommunities. The South African
Constitutional Court has in several cases addrettsedsue of the human right to water as
well other economic, social and cultural rights. i\Whhe decisions of the Court are not in
any way binding to courts in the common law jurisidins, they provide useful insight into

how Kenyan courts are likely to respond.

3 Practical Application of the HRBA

The South African Constitutional Court recogniskd fusticiability of economic, social and
cultural rights through its decision Republic of South Africa v Grootboof@rootboom
casd.* In this case, the Court had to consider whetheriht to housing protected by the
Constitutiof® entitled citizens to approach a court to claimoage from the state from which
they had been evicted. The Court recognised thatitiht to housing imposes a positive
obligation on the state to take reasonable legisladnd other measures progressively to
realise the right of access to adequate housirlgjrwitvailable resourcés.In support of its
decision that section 26 does not impose an oldigain the state to provide every citizen
with a house immediately, the court rejected tlgeiarent that the social and economic rights
in the Constitution contain a minimum core deteimgrrather that the enforcement of these

rights is a difficult issue that should be dealthwon a case by case ba¥iFhis reluctance to

*>Government of the Republic of South Africa v Grooth[2001] 1 SA 46 (Constitutional Court).
“**Constitution of the Republic of South Africa A886 (South Africa) s 26.
“Ibid s 26(2).

“8Government of the Republic of South Africa v Grooth[2001] 1 SA 46 (Constitutional Court) [32].
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establish a minimum core obligation was re-affirmethe Treatment Action Campaign Case
No. 2%

Although relating to the right to housing, the apgiion of the right to housing in this case
demonstrates some similarity with the proposed afsthe right to water by a community

such as the Marakwet to protect their customary $ystem of water governance. The
applicants in this case sought to recover a horea which they had been evicted on the
basis of the right to housing. This arguably denraiss the possibility of using the human
right to water to require the state not to intexfenth an existing realisation of the right as
opposed to the more common use of the rights tk weenforce positive obligations of the

state in relation to realisation of socio-econongabts.

A more recent case before the South African Cartgiital Court, relating specifically to the
right to water, has demonstrated opportunitiesc@radlenges arising from a proposed use of
the right. InMazibuko v City of Johannesbuflylazibuko casiive residents from Phiriin
Soweto brought an application against the cityadfahnesburg, the Johannesburg Water Pty
Ltd Company and the National Minister for Water #f and Forestry’ The claim related

to the interpretation of the constitutional riglmbyiding that everyone has the right to have
access to sufficient watét. The application sought to determine the extentvhich the
respondent’s Free Basic Water Policy fell withie thounds of reasonableness and was thus
not in conflict with the constitutional right to vea and the national water law. The applicants

also sought a determination on the lawfulness stitation of pre-paid meters in Phiri.

The nature of the parties, the arguments made laditcumstances surrounding the case
provide a useful indication of the potential of tsuising claims based on the human right to
water and thus of the application of a HRBA to waevernance. The capacity of the HRBA

to open issues of water governance to a wider favfistakeholders is evident in this case.

An international NGO was permitted to act as amicusae in this cas®. A university

research centre formed part of the legal teamHerapplicants® Further, the fact that the

“‘Minister of Health and Others v Treatment Actionn@aign and Other§2002] 5 SA 721 (Constitutional
Court) [34].

**Mazibuko v City of Johannesbuji2009] ZA 28 (Constitutional Court).
*IConstitution of the Republic of South Africa A886 (South Africa) s 27(1)(b).
2 The Centre on Housing Rights and Evictions (COHRE)

%3 The Centre for Applied Legal Studies (CALS) Unbiey of Witwatersrand.
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case arose as a result of social mobilization &ffof a civil society movemetitis indicative

of the potential benefits of the HRBA as an avefmrethe assertion of the rights of an
individual or group of individuals to access safatev and sanitation. Arguably, the HRBA
provides the opportunity for the communities sushtlde Marakwet to partner with other
human rights organisations in the proposed usd@fright to protect their customary law

systems of water governance.

However, the decision of the Constitutional Cowtnibnstrates some of the challenges this
approach faces. The Court found the City’s FreedB%fter Policy reasonable and not in
conflict with the constitutional right to water aatso found that the installation of pre-paid
meters was lawful. The court held that the propegrpretation of the constitutional right to
water recognises an obligation of the state to renptogressive realization of the right but
does not confer a right to claim from the statefisieht water immediately> The Court
reiterated that the Constitutional right to watees not contain a minimum core as decided
in the Grootboom CaseThe court thus rejected the applicants’ proptisat the court ought,
on a reasonable basis, to determine the quantiyatér which would constitute the content
of the right to water®

Apart from the reluctance to specify the contenthaf right to water, the court in this case
also highlighted an argument that is likely to umdi@e the potential of the HRBA as a tool

for enforcement of rights against the state. Citlmgyseparation of roles of the different arms
of government required for the democratic workifighe post-Westphalian State, the court
held that ‘it is institutionally inappropriate fax court to determine precisely what the
achievement of any particular social and econorgiat rentails and what steps government

should take to ensure progressive realisationefight.?’

The Court sought to delimit the scope of courtriveation in relation to constitutional rights
such as the right to water. The decision identiflege instances where court intervention
would be justified, that is if the government: takeo steps to realise the right; adopts

unreasonable measures; or fails to review its @dito ensure the achievement of the right is

*4 Coalition Against Water Privatization (CAWP).

*Mazibuko v City of Johannesbuji2009] ZA 28 (Constitutional Court) [57].
*Y1bid [56].

*Ibid [61].

215



progressively realize® Even in these situations, it was held that therttowole would not
be to supplement the role of the executive or lathe but rather to require the government

to take action.

From the discussion above, it can be argued tlahtiman right to water could be used in
support of claims by a community, such as the Maatk seeking to enforce their right to
continued access to water resources under a custogoaernance system threatened by
statutory interventions. As demonstrated in Mazibukocasethe HRBA provides right-
holders with the opportunity to seek the supporhwinan rights agencies and other human
rights organisations. This makes the HRBA an adiolesavenue for communities such as the
Marakwet which may otherwise lack the resourcesuired to protect their right. The
decision and arguments made in the case howeveordgrate that the outcome depends on

the interpretation accorded by the courts to thletri

Judicial claims relating to the right to water haeefar focused on the enforcement of the
obligations of the state in relation to the redima of the right as demonstrated by the
Mazibuko caseThe feasibility of the proposed use of the humight to water to maintain
the right to use a customary law system of wateegtance as noted is yet to be tested. As
noted in the previous section, in order to apply HRBA to protect the right to maintain a
customary law system of water governance, the Megalkcommunity would have to prove
that a particular action or omission by the statedt only adverse to their right to maintain a
customary law system of water governance but &labthis constitutes a derogation from the

human right to water.

Arguably, the possibility of successfully using tH®BA in this way could be strengthened
by recourse to the internationally recognised rigfnindigenous peoples’ to self-governance.

This right and its potential use as a legal stsate@nalysed in the following section.

C The HRBA in Recognition of Indigenous Peoples’ Riglself-governance through
Customary Law Systems

A legal basis for the right of indigenous peoplés’self-governance has been sought in
several international human rights law instrumeritbe right to self-determination is

enshrined in the International Covenant on Civil &vlitical Rights (ICCPRY as well as its

*81bid [67].

*International Covenant on Civil and Political Righbpened for signature 16 December 1966, 999 UNMIS 1
(entered into force 23 March 1976) art 1.
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counterpart, the International Covenant on Econpnf#ocial and Cultural Rights
(IECSCR)® A legal basis for this right has also been solghthe Convention on the
Elimination of All Forms of Discriminatiof! the International Labour Conventions
Concerning Indigenous and Tribal Peoples in Inddpeh Countries and a whole range of
other international law conventioffs.However, the adoption of the United Nations
Declaration on the Rights of Indigenous People200®7 provides the most significant

elaboration of the right in the wider context o tfights of indigenous peopl@%.

1 Content and Scope of the Right

As is the case with other declarations in inteorat law, the United Nations Declaration on
the Rights of Indigenous Peoples does not binéstat the same way as conventions and
treaties would. Nevertheless, it reflects the commant of states towards the principles set
out and to that extent represents the directionwhich international law relating to
indigenous peoples’ rights is likely to developfurture. At its adoption, 144 states voted in
favour, 4 voted against (Australia, Canada, thdedhtates and New Zealand) and 11 states,
including Kenya, abstained from voting. Howeveg four countries that had voted against
the Declaration have since endorsed it. Some authigue that the Declaration, or at least
some of its provisions, reflects existing customamgrnational law, though this view is
debatablé? Notwithstanding its status in international lale tDeclaration provides useful

insights on the right of indigenous peoples to-gelfernance.

The Declaration, which defines the association betwstates and indigenous peoples who
are citizens of the state, identifies the rightsedf-determination as the basis for all other

indigenous peoples’ rights.The Declaration provides that by virtue of thighti indigenous

®International Covenant on Economic, Social and Gnalk Rights opened for signature 16 December 1966,
993 UNTS 3 (entered into force 3 January 1976) art

®International Convention on the Elimination of Abrms of Racial Discriminatianopened for signature 21
December 1965, 660 UNTS 195 (entry into force 4ilA$#69).

®2International Labour Organization, Convention Comiag Indigenous and Tribal Peoples in Independent
Countries 1650 U.N.T.S. 383 (June 27, 1989).

®3United Nations Declaration on the Rights of Indiges PeoplesGA Res 61/295, UN GAOR, 8%ess, 107
plen mtg, Supp No 49, UN Doc A/RES/61/295 (13 Seter 2007).

®Claire Charters, 'Indigenous Peoples and Internakibaw and Policy' in Benjamin J. Richardson, Sinirai
and Kent McNeil (eds)indigenous Peoples and the Law: Comparative andid@iiPerspectivegHart, 2009)
175.

®SUnited Nations Declaration on the Rights of Indiges PeoplesGA Res 61/295, UN GAOR, 8kess, 107
plen mtg, Supp No 49, UN Doc A/RES/61/295 (13 Seyter 2007) art 3.
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peoples ‘freely determine their political statugldreely pursue their economic, social and
cultural developmenf® Although the implication of this provision on selétermination is
debatable, it can be argued that the right entitheligenous peoples to determine their
relationship with the state and in particular beolwed in the development of governance
structures. The Declaration explicitly recognidas tight of indigenous peoples to choose to
maintain ‘their distinct political, legal, economisocial and cultural institutions, while
retaining their right to participate fully, if theso choose, in the political, economic, social
and cultural life of the Stat&”

Other provisions in the Declaration connect thentritp self-determination of indigenous
peoples with the right to maintain their own ingiibnal structures and legal systems in
accordance with their customs and traditihsinlike the frozen form of customary law
which as was argued in chapter three is charatitesé modern legal frameworks, the
Declaration recognises the fact that customarysgstems are dynamic¢ By acknowledging

a notion of customary law that is more akin to cosry law as it exists in reality today, the
Declaration provides a suitable basis for upholdimg right of indigenous peoples to use

customary law systems.

The Declaration does not contain a definition oé tterm ‘indigenous peoples’. This

deliberate omission was due to the lack of consgrisetween representatives from African
states and those representing indigenous peoplesdther countries, on the significance of
the term’® Though not defining the term, the Declarationogrises that the situation of

indigenous peoples varies across regions and c¢esinand that these differences in
circumstances should be taken into considerdtigvhile this approach allows the protection
of a wide variety of interests, it could raise diess as to who constitute right-holders under

the Declaration.

%|bid art 3.
¥Ibid art 5.
%8 See ibid 20, 33-35.

®Ibid art 34 which includes the right not just toimain customary law systems but also to devel@séh
systems.

0 See, eg, Claire Charters and Rodolfo Stavenhaggs),Making the Declaraton Work: The United Nations
Declaration on the Rights of Indigenous Peoglg¢GIA, 2009).

"United Nations Declaration on the Rights of Indiges PeoplesGA Res 61/295, UN GAOR, 8kess, 107
plen mtg, Supp No 49, UN Doc A/RES/61/295 (13 Seyter 2007) preamble.
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The foregoing confirms the existence of an inteomat right of indigenous peoples’ to self-
governance, thus providing a basis for the apptinadf the HRBA to development issues
related to customary governance. Arguably, the triglovides communities using a
customary law system of water governance, withgallbasis for maintaining these systems
of governance. This is provided the communities loardeemed to fall within the notion of

indigenous peoples implied in the declaration aéstéxg in customary international law.

The extent to which the right and the applicatibthe HRBA would work in the case of the
Marakwet is debatable. As noted, Kenya abstair@d the vote that saw the adoption of the
declaration by the United Nations General Assemidgnya’'s Constitution contains
provisions determining the extent to which inteimaal law is applicable in the country. The
Constitution provides that the general rules otrnnational law form part of the law of
Kenya.72 Further, the Constitution states that treatiesamventions ratified by Kenya shall
by virtue of this provision form part of the law dfie country® There is no specific
legislation on indigenous peoples in Kenya. Theliegbility of the Declaration in the
country is thus dependent on the extent to whishpibvisions are deemed to constitute

general rules of international law.

Despite the absence of a specific law on indigenpesples, the Constitution contains
references to indigenous communities. Although wlefined, the term ‘indigenous

community’ is used in the Constitution to referdommunities which have retained and
maintained a traditional lifestyl@. Under the Constitution the term is associated with
communities dependent on a hunter and gathereroaggnpastoralists, nomadic pastoral
communities or settled communities that are isdldtecause of relative geographic location
and which therefore experience only marginal pgdition in the integrated social and

economic life of the country as a whéfe.

In light of the above, it is not clear if the Urdt&lations Right of Indigenous Peoples to Self-
governance can be applied to a community sucheaM#rakwet. As noted, the applicability

of the Declaration is dependent on the extent thvits provisions are considered as having

"?Constitution 201GKenya) art 2(5).
“Ibid art 2(6).
"Ibid art 260.

Stbid art 260.
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acquired the status of general rules of internatidaw. Further, the extent to which the
Marakwet fit into the classification of indigenocemmunities under the Constitution is also
debatable. Nevertheless, the right presents a fmitdegal strategy for redressing the

disconnect between customary and statutory lanaitemgovernance frameworks in future.

2 Potential Conflicts between Customary Law and HuiRayhts Law

The potential use of the HRBA in the context of tight of indigenous peoples to self-
determination has however been opposed by the a@ngutiat such recognition would result
in a conflict of laws. This argument is premised ttve assumption that customary law
systems are inimical to human rights. Consequerttig, recognition of the right of

indigenous peoples to self-governance through mesty law by a state would result in the
existence of two opposing laws customary law anchdw rights law. Evidence of human
rights abuses in customary law systems have beshtaossupport the argument that the right
to use customary law systems cannot be sustainagh dhat customary law is often in

conflict with other universal human rights. The esg of customary law most cited as
offending against human rights include customawdareatment of women and its lack of

fair trial mechanism&®

Literature exploring the intersection between custry law and human rights law,
demonstrates that contrary to the above view, skeeis surrounding apparent human rights
abuses by customary law are often much more compiarany cases, the abuses of human
rights among indigenous peoples are not the re$idgitimate customary law applicatioh.
Further, a critical analysis of these situationsndestrates that the relation between
customary law and international human rights lawsctor a complex balance between
cultural relativism and universal human rigftfhis suggests that the solution in these cases

is not to reject the entire customary law on th&saf these conflicts.

Even when conflicts between human rights law anstarnary law exist, the rejection of

customary law on the basis that its recognition ldaesult in a conflict of laws is not

®Robin Perry, '‘Balancing Rights or Building Righ®&conciling the Right to Use Customary Systemsanf L
with Competing Human Rights in Pursuit of IndigeaoBovereignty' (2011) 2#arvard Human Rights.
Journal 71 101-103.

" See in general Megan Davis and Hannah McGIBdekground Paper on International Human Rights Law
and the Recognition of Aboriginal Customary LBackground paper (Law Reform Commission of Western
Australia) ; No. 10 (March 2005) (Law Reform Comsiis of Western Australia, 2005).

lbid 46.
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justifiable. This is because firstly such an argotrfails to distinguish between the aspects of
customary law systems that undermine human rigird, the right to use customary law
systems in gener&l. The aspects of customary law systems that areemgo be averse to
human rights represent internal restrictions ands thccur at the level of intra-group
relations. In contrast, the right to use customiay systems pertains to an external
protection and occurs in the realm of inter-groelations® Consequently, a flaw in the rules
on intra-group relations does not necessarily mimh the right to use customary law
systems is thus opposed to human rights law. Notustomary law rules are inimical to
human rights. A distinction between the offendasgects and rules and the other legitimate
aspects permits the recognition of the right to eisgomary law systems without condoning

intra-group restrictions that constitute offencgaiast human rights.

The above position is taken by the Declaration, ciwhaicknowledging the risk of these
conflicts between customary law systems and otheram rights, limits the scope of the right
and provides that the right must be exercised ago@ance with international human rights
standard§! As cautioned earlier though, the apparent abusésiman rights by customary
law must be understood in context. Consequentlyggments on whether some aspects of
customary law offend against human rights ougtibke into account the evolving nature of
customary norms, the risk of distortion of custoynEaw as well as the particular social,

cultural, economic and political circumstancesha community.

A further method based on the notion of ‘buildinfyrights’ has been proposed for the
resolution of potential conflicts between customiary and human rights laf. This method
departs from the premise that although there ispanacea, it is possible to develop a

framework that can be applied to promote the hareadion of customary law systems and

Robin Perry, '‘Balancing Rights or Building Righ®&conciling the Right to Use Customary Systemsanf/ L
with Competing Human Rights in Pursuit of Indigeao8overeignty' (2011) 2#arvard Human Rights.
Journal 71, 100.

8 see Will Kymlica,Multicultural Citizenship: A Liberal Theory of Mimity Rights (Oxford University Press,
1996)where this distinction is made and the termoug-oriented claims’ is used to refer to the inédr
restrictions.

8united Nations Declaration on the Rights of Indiges PeoplesGA Res 61/295, UN GAOR, 8kess, 107
plen mtg, Supp No 49, UN Doc A/RES/61/295 (13 Seyter 2007) art 34.

#Robin Perry, '‘Balancing Rights or Building Righ®&conciling the Right to Use Customary Systemsanf/ L
with Competing Human Rights in Pursuit of Indigeao8overeignty' (2011) 2#arvard Human Rights.
Journal 71, 105-113.
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international human rights 1a¥%.The framework would consist of guidelines that barused
to balance the competing interests of pluralism e common gooff. The framework
proposed treats rights in the context of a hiera@h opposed to equally competing rights
that must be subjected to balancing or trading®ofh this hierarchy the right to self-
determination is identified as the most fundamehtahan right and as a consequence no
other rights can or ought to overrid€tConsequently, where conflicting rights pertain to

self-government then such rights should not acgei¥s

Proponents of this view concede that such an approaay lead to the right to self-
determination defeating other individual rights @thbught to be defend&dHowever, given

that the customary law systems are dynamic andvienplit is argued, that this would only
be temporary. This is because through consultatiod negotiation, and community
participation, harmonisation of the conflicting tg would eventually occur resulting in a

consensus but built on a culture-specific concepsibhuman rights®

Apart from the solutions proposed above to the lprobof the potential conflict between
customary law and human rights law, a further amgpinihas been used to demonstrate that
the conflict of laws does not constitute an inswintable problem. Other areas of law, such
as private international law, have had to deal witle problem of conflict of laws.
Consequently, it has been argued that there ekistaw, sufficient legal principles for
resolving potential conflicts of laws, which priptgs can be applied to resolve conflicts

between customary law and state law or human rigws® This approach of using the

8Leigh McDonald, 'Can Collective and Individual RighCoexist?' (1998) 2Melbourne University Law
Review310, 327-328.

84bid, 327-328.

®Robin Perry, '‘Balancing Rights or Building Righ®&conciling the Right to Use Customary Systemsanf L
with Competing Human Rights in Pursuit of Indigeao8overeignty' (2011) 2#arvard Human Rights.
Journal 71, 105-113.

8Makau MutuaHuman Rights: A Political and Cultural Critiqugniversity of Pennsylvania Press, 2002).

8McDonald, Leigh, 'Can Collective and Individual Rig Coexist?' (1998) 2®lelbourne University Law
Review31Q 330.

88 |hid, 324.

%Robin Perry, '‘Balancing Rights or Building Righ®&conciling the Right to Use Customary Systemsanf L
with Competing Human Rights in Pursuit of IndigeaoBovereignty' (2011) 2#arvard Human Rights.
Journal 71, 107.

“Donna Craig and Michael Jeffery, 'Recognition andfoEcement of Indigenous Customary Law in
Environmental Regimes and Natural Resource Managenre Lee Paddock et al (edsfompliance and
Enforcement in Environmental LalEdward Elgar Cheltenham, 2011)535.
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principles of conflict of laws provided for in pate international law, to resolve conflicts
between state and indigenous law, is not novelAnmerican history, questions of Native
customary law arising in cases otherwise subjethaqgurisdiction of state courts have been
resolved by the state courts applying private mdgonal law to Aboriginal custom and thus

considering it akin to elements of foreign legadteyns’*

The arguments above thus demonstrate that thenigicogof the right of indigenous peoples
to self-determination provides a legal strategyt thay be used to integrate customary and
statutory law governance systems in water govemadowever, as noted, the application of
the strategy would not be without challenges iniclgdhat of dealing with potential conflicts
of law. At the root of the problems relating to tiygplication of the HRBA in the recognition
or accommodation of customary law systems of gamea is the legal positivist notion of
law. As shall be discussed in the following sectite legal positivist conception of law

challenges the very foundation of human rights.

D Limits of the HRBA in a Legal Positivist Framework

Contemporary international human rights law is feoh on the UDHR? The UDHR was
drafted after the Second World War, which saw sainthe greatest aberrations of human
rights perpetrated by states against the citizénstheer nations and in some cases against
their own citizens. The objective of the drafteraswthus to enshrine a set of universally
recognised basic human values transcending thésliafi state sovereignfy. The UDHR
concept of right was thus based not on the conséntmember states but rather on
fundamental principles relating to human dignitheTconcept of right developed was thus

akin to the notion of fundamental or natural rightshe natural law traditioff*

Modern human rights are also based on this UDHRéraork. Consequently, the right to a
healthy environment, the right to development,right to water and the right of indigenous
peoples’ to self-determination using customary &stems are not derived from the act of

recognition of the right by the state. Rather theg envisaged as rights deriving from the

IM Walters, 'The “Golden Thread” of Continuity: Afiginal Customs at Common Law and Under the
Constitution Act 1982' (1999) 44cGill Law Journal711, 718.

“2Universal Declaration of Human Right&A Res 217A (lll) UN GAOR, 4 sess, 183 plen mtg, UN Doc
A/810 (10 December 1948).

%Anton, Donald K and Dinah L SheltoBnvironmental Protection and Human Rigli@ambridge University
Press, 2011), 121.

% |bid.
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dignity of the human person and thus regarded &s lsasic rights that, not even the state can

purport to deny its citizens the rightfs.

The concept of ‘right’ underlying the UDHR transdsrthe positivist notion of law. This is
because the UDHR approach to rights interferes with sacrosanct line drawn by legal
positivism between what the law is and what the ¢aght to be. Legal positivism regards
the state as the exclusive source of authority @sequently legal rules are the positive
enactments of the stateLaw therefore ought to be justified without refece to the extra-
legal, mysterious, ideal or mordl.From a legal positivist perspective, internatioteal
derives its legitimacy from the consent of statther through ratification or confirmation
through state practice of international customany¥ By extension, international human
rights law would have as its basis the consentaiés. However, given their nature, the basis
of human rights must lie outside the statutory lawscustomary rules recognised by the

statutory legal system.

On the basis of the above, this thesis arguestlimaigh modern legal frameworks may
recognise human rights, their foundation in legadifivism undermines the effectiveness of
the HRBA as a legal strategy for integration oftoosary law and statutory law in water
governance for sustainable development. This awmsfithat the legal conceptual and
theoretical context within which modern water ladeveloped contributes to the disconnect
between customary and statutory law and thus tipéication of legal strategies to redress
this problem would also require a re-consideratadnthe legal theories and concepts
underlying modern water law and in particular itstions of law, customary law and
property; and its legal method and thus approachtht policy goal of sustainable
development. The next chapter demonstrates how-@ntextualization of law in the
classical legal theory may provide more suitablgalegheories and concepts on which to
found a water governance framework that integratestomary and statutory law and

effectively adopts the policy goal of sustainal@deelopment.

% |bid 207.
% |pid.

’philip Allott, The Health of Nations: Society and Law Beyond tiate$Cambridge University Press, 2002)
47.

%Anton, Donald K and Dinah L SheltoBnvironmental Protection and Human Rigli@ambridge University
Press, 2011, 207.
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IX CHAPTER9 EXPLORINGALTERNATIVE LEGAL THEORIESAND CONCEPTS
FORWATER GOVERNANCEFRAMEWORKS

As argued in the preceding chapters, legal framksvéor water governance are developed
within the parameters and limits set by legal pasiin. Legal positivism and particularly its
conception of law, customary law and property dbotes to the disconnect between
customary and statutory law in water governancendéssiorks. As customary law systems
contribute to sustainable development, the redoéshis disconnect would have a positive
influence on the achievement of sustainable dewedop in water governance.

In light of the above, this chapter examines atibwe legal theories that could facilitate a
more integrated approach to the operation of custprmand statutory law in legal
frameworks for water governance. The chapter begiite a critical analysis of legal
pluralism, examining the extent to which it may bensidered a legal theory. This is
followed by an investigation of classical legal dhethat is, the legal theory founded on
classical philosophy and prevailing before thehbiof modern common law in the %17
century. This chapter examines the notion of lad #re nexus between law, custom, nature
and reason in classical legal theory. The exanungirovides the basis for the argument that
this legal theory provides a more suitable bagigHe integration of customary and statutory
law in the development of legal frameworks for wajevernance. This section also seeks to
demonstrate how classical legal theory’s conceptibfaw as practical reason, supports a

legal method more adept at dealing with the pddiosl of sustainable development.

A Legal Pluralism

As evident from preceding chapters, despite thérakty of the state in the creation of norms
for societal governance, in various aspects ofesakiorganisation normativity does not
reside only in the state but rather in a multitedenorm-generating communitiésAs has
been observed, legal positivism regards this mlidiip in norm creating systems as
unproblematic in so far as the ‘other’ systemsragarded as operating in a distinct social
field that is, an extra-legal context. A legal post view regards the possibility of

convergence of the two systems as a rare occurrehiod if it occurs, is merely transitory.

YFranz von Benda-Beckmann, 'Who's Afraid of LegalrBlism?' (2002) 4@ournal of Legal Pluralism and
Unofficial Law 37; Robert C EllicksonOrder Without Law: How Neighbors Settle Disput@$arvard

University Press, 1991; Daniel KNazer, 'The Tragiedy of the Surfers' Commons' (2004) 98akin Law

Review.
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This was observed in modern water law’s perceptbmpre-existing customary rights to
water, where new water statutes were shown to afitdade transitory provisions intended to
harmonise any pre-existing norms with the statWaile this approach of legal positivism
provides an apparent solution, it does not recegtiie reality of legal pluralism. Such an
approach leads to an unbalanced analysis of lasoifar as it ignores the reality of rule

creation and replication that happens outside tnéext is defines as ‘legal’.

Given this and other shortcomings of legal postividiscussed in previous chapters, legal
pluralism has been proposed as an alternative atieal framework for developing natural
resource governance systems that acknowledge dedrate informal or customary law
systems. While legal pluralism as a condition referringthe simultaneous operation or co-
existence of several systems of law in the samergéfield is now widely acknowledgéd,

its defence as a legal theory presents certainegnal challenges discussed below.

An evaluation of scholarly literature on legal @llism confirms that there is no univocal
definition of the term. Legal pluralism has beemdisn multiple contexts including: state
legal pluralism to refer to the recognition withanstate legal system of different sources of
law; legal polycentricism to refer to the use ofieas sources in the different sectors of a
state legal system; and empirical legal pluralisnrdfer to the ontological reality of the
existence of different and semi-autonomous legaé i within the same temporal and spatial
context® From its conception, in the 1970s the term hasgdwbeen associated with studies
of law in colonial and post-colonial states and enspecifically to refer to the incorporation

or recognition of customary norms and institutiavihin state law’

% See, eg, Franz von Benda-Beckmann, ‘Law out oft&xtnA Comment on the Creation of Traditional Law
Discussion' (1984) 28(1/Jpurnal of African Law28.

BSee, eg, Bryan Randolph Bruns, and Ruth S. Meiliek: 'Water Rights and Legal Pluralism: Four Coutge
for Negotiation' (2001) 25(1Natural Resources Forurh; René Kuppe et al,Law & Anthropology: Natural
resources, Environment, and Legal Pluraligktartinus Nijhoff, 1997); Leon Sheleff,he Future of Tradition
Customary Law, Common Law and Legal Pluralifank Cass 1999).

*MS Vani, 'Customary Law and Modern Governance ofuNa Resources in India- Conflicts, Prospects for
Accord and Strategies' (Paper presented at thel [Rigealism and Unofficial Law in Social, Economand
Political Development International Congress, Chisfai, Thailand, 7 to 10 April 2002).

*William Twining, 'Globalisation and Legal Scholaigh(2009) Montesquieu Lecture 2008.

6 See, eg, M B Hooket,egal Pluralism: An Introduction to Colonial ancelColonial LawgClarendon Press,
1979).
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In the early years the label was common among epthogists, but has since found a place
in legal scholarship as a main theme in the re-eptualisation of the relation between law
and society and as a fundamental concept in a post-moderneptioa of law? In the
context of legal theory, the term is used to clmaiée the prevailing notion of law. The
prevailing notion of law based on legal positiviagssumes that for a particular geo-political
space there is only one law which of itself constis a clearly defined system with a single
unifying foundatior®. The rejection of this centralist and singularistion of law is the
defining feature of legal pluralisti.Understood in the above context, legal pluraligmves

a useful sensitizing function of highlighting theistence of multiple legal orders in society.
Nevertheless, this definition of legal pluralism Wwgy of negation also demonstrates one of

the conceptual challenges faced by those advocktiyag pluralism as a theoty.

A fundamental idea inherent in this definition eg&l pluralism is the recognition of multiple
notions of law which thus implies that any atterapproviding a univocal meaning to law
would be contrary to legal pluralism. As a respipponents of the theory concede that there
are plural and sometimes opposed definitions of dthin the legal pluralist schoot$.In

the absence of definitional limits, legal pluralismay be used to justify the inclusion of any
norm in the domain of law. This could and argudisg resulted in constructions of law that
are so broad as to result in a loss of significasfcthe notion of law? It further, results in

the difficulty of sustaining a particular theorylefjal pluralism.

It has been argued that this incapacity of legarglism to define law conclusively is

however, not a fault unique to legal pluralism agher have other legal theories provided a

sSally Engle Merry, 'Legal Pluralism’ (1988) 22(8w & Society Revie®69.

8 See Boaventura de Sousa Santos, 'Law: A Map ofellisng. Toward a Postmodern Conception of Law'
(1987) 14Journal of Law & Societ279 in general.

°John Griffiths, 'What is Legal Pluralism?' (198&)urnal of Legal Pluralisni, 3.

justin Rose, The Village and the Leviathan Law, iEmmental Governance and the Local Polity in the
Federated States of Micronesia (PhD Thesis, Madgguhniversity, 2007) 28.

YBrian Z Tamanaha, 'Understanding Legal PluralisastRo Present, Local to Global' (2007) @@dney Law
Review.

12Griffiths, above n 9.

3Brian TamanahaGeneral Jurisprudence of Law and Soci@xford University Press, 2001).
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suitable definition of law? Nevertheless, in the case of legal pluralism, pheblem is
particularly crucial as the very essence of theotyheelies for its foundation on a non-
definitional notion of law. In a bid to respond this critique and to delimit certain
boundaries for its notion of law, Griffiths onetbe main theorists supporting legal pluralism
has proposed the idea of law as a ‘semi-autonormsouaml field’, arguing that in a legal
pluralist context law comprises of those socialdBewhich have a capacity to produce and
enforce rulesd? This notion of ‘semi-autonomous social field’ s origin in the work of
Moore, though in her work, the term is applied twtaw but to what she refers to as ‘self-
regulating, self-enforcing and self-propelling (sbdield) within a certain legal, political,
economic and social environmeht.The effect of defining law as a semi-autonomousaso
field is to bring all forms of social ordering thatoduce and enforce norms, in the realm of
law and providing these with an equal status ate dew. Critics of this legal pluralist
definition of law have argued that such a defimtisould make law indistinguishable from
any norms of social life in general. While somealggjuralists have sought to respond to this
criticism by re-evaluating their use of the terrw,fd others have conceded that indeed there
is no clear distinction between law and the sowiderings that generate and enforce rtfles.

Such an approach makes it difficult to maintaingtetus of legal pluralism as a legal theory.

In contrast, to the above views, some proponenksgafl pluralism argue that it is possible to
maintain legal pluralism as a legal theory whil@iding the conceptual problems associated
with it.”® This view of legal pluralism recognises the exise of multiple normative

frameworks, among these being the official legainrative framework and the customary
normative framework composed of ‘shared socialsied customs, as well as institutions

4 Brian Z Tamanaha, 'Understanding Legal PluraliBast to Present, Local to Global' (2007)@iney Law
Review.

5Griffiths above n 9, 35.

%sally Falk Moore, 'Law and Social Change: The Sémtenomous Social Field as an Appropriate Subjéct o
Study' (1973) Law & Society Reviewl19, 728.

7 See, eg, John Griffiths, 'The Idea of SociologyLafv and its Relation to Law and to Sociology' (2D8
Current Legal Issuds3, 64. In his later works, Griffith has used teent ‘normative pluralism’ instead of ‘legal
pluralism’.

18 gee, eg, Boaventura de Sousa Sanfasyard a New Common Sense: Law, Science, and d3oliti
Paradigmatic Transitior{ Routledge, 1995).

9 See, eg, Brian Z Tamanaha, 'Understanding Legahi¥m: Past to Present, Local to Global' (2009) 2
Sydney Law Reviewart Il1.
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and mechanism$® Using the identified categories, this view seesdemonstrate how
issues likely to arise in a legal pluralist contexdn be resolved, while avoiding the
conceptual questions relating to the legal statukenormative systenfs.According to this
view, the existence of multiple normative framewsoidkoes not necessarily imply conflict
between the multiple orders, as it is possiblettierdifferent normative systems to exist in a

state of complementary harmoffy.

Notwithstanding that multiple normative frameworksy operate in harmony, the clashing
of systems is common, particularly where multiplermative systems claim authority,
legitimacy and supremacy over similar isstieB such cases, this view of legal pluralism
still maintains that the conflicts can be resolvéathout resorting to conceptual questions of
law and legal normative frameworks. It is arguedttim such cases, there exist analytical
frameworks developed on the basis of experiencecddsa be used to resolve any conflicts
between different normative systems. Hinz, for anse has developed an analytical
framework based on how African states deal withrdadity of legal pluralism and potential
conflict between multiple framework8. He categorises the possible models of governance
on the basis of the level of interaction adoptedtiy state ranging from strong modern
monism representing the repression of customaryskgstems to strong traditional monism,
which refers to the replacement of the state witiaditional normative framework, not a
common modef> Arguably, frameworks such as the one proposediby, irovide evidence

of practical ways of resolving the potential coctfii arising in a legal pluralist context.

Many authors, arguing that a legal pluralist théoat framework would be more appropriate

for developing natural resource governance framksvathat integrate statutory and

20 |pid.
2 |pid.
2ipig.

% See, eg, Helene Maria Kyed, 'The Politics of LeBhiralism: State Policies on Legal Pluralism ahelirt
Local Dynamics in Mozambique' (2009) 38urnal of Legal Pluralisn87.

**Hinz, Manfred O, 'Traditional Governance and AfricBustomary Law: Comparative Observations from a
Namibian Perspective' in N Horn and A Bdsl (ed$)man Rights and Rule of Law in Namil§iacmillan,
2008).

% Hinz argues that Swaziland would be an examplgtrohg traditional monism. In the country the ttixtial
governance model prevails at the state level. Ibid.
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customary law, adopt the view described alfvEhis view is founded on the premise that
the question of what law is cannot be resolvedaasi$ likely to keep changing to reflect
changes in sociefy. Hence, legal pluralism is presented as an appréacimvestigating
non-statutory normative frameworks while avoidihg tonceptual problem of what law is.
The effect of this is that legal pluralism is adampts an approach rather than as a theoretical

framework within which the question of what congtis law may be resolved.

While the adoption of the legal pluralist approagéscribed above, is a positive progression
from the approach adopted by legal positivism,oéginot entirely resolve the problem. By
avoiding the conceptual problem of the law, thealgguralist approach described fails to
provide a basis for determining the legitimacy anthority of various multiple frameworks.
As noted, the unifying tenet of legal pluralist dnes in many cases is the negation of
singularity in normative systems. However, thiswief legal pluralism lacks positive
unifying tenets that could be used to develop amomunderstanding of the notion of law or

of the legal method.

Apart from legal pluralism, other theories suchtescritical legal studies, feminism, critical
race theory and post-modernism have been explses means of overcoming the limits
placed by legal positivism on law. Whereas thes®ries provide useful frameworks for a
critical analysis of law in its social context, yhelo not strictly speaking constitute a
philosophy of law but rather also provide differeapproaches to law. As MacCormick
explains for a theory to be considered a legalogbibhy it must supply an epistemology of
law, that is a theory expounding the possibilitygehuine philosophy in the legal sphere, and

it must also elucidate on the nature and workingrattical reasoff

In light of the above, this thesis argues thatdlassical legal theory of law, which defines
law as a product of practical reason, could prowtiat legal pluralism and other approaches

to law do not provide. Classical legal theory pd®d a fundamental conceptual basis for the

%26 gee, eg, Bryan Randolph Bruns, and Ruth S. Meiiek, 'Water Rights and Legal Pluralism: Four
Contexts for Negotiation' (2001) 25(atural Resources Forurhy Justin RoseThe Village and the Leviathan
Law, Environmental Governance and the Local Palitythe Federated States of Micronegi@hD Thesis,
Macquarie University, 2007); Ruth Meinzen-Dick aRdjendra Pradhan, 'Implications of Legal Pluraliem
Natural Resource Management' (2001) 3208 Bulletin10.

%" Brian Z Tamanaha, 'Understanding Legal PluraliBast to Present, Local to Global' (2007)3&iney Law
Review.

ZNeil MacCormick, 'Contemporary Legal Philosophy:eTRediscovery of Practical Reason' (1983) 10(1)
Journal of Law and Societl.
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notion of law and the legal method without exclgdinon-statutory law. The following
section attempts to demonstrate how a classicarstahding of law as practical reason may
provide a legal theory that overcomes the limitacptl on legal frameworks by legal

positivism.

B Classical Legal Theory

In jurisprudence, classical legal theory is oftesatibed as natural law theory and contrasted
with legal positivism. However, given the evolutithrat both legal positivism and natural law
legal theory have undergone in the course of histach a dichotomy is not useful and could
in fact be misleading’ Certain natural law theories have adopted a cdiwrepf practical
reason that diverges from the epistemological basitheory of knowledge on which the
classical legal theory is bas&dAs a consequence, the classical legal theoryvofréderred

to in this thesis is that based on the theory @Wedge and practical reason expounded by
Aristotle and contrasted with the theory of knovgedand reason of Hume and Kant on

which modern conceptions of legal positivism angnided.

The next section examines the notion of law astjpaaeason in the context of the classical

legal theory.

1 Notion of Law as Practical Reason

As discussed in a previous chapter on legal the@r concepts underlying modern water
law, Hobbes lays the foundation for the conceptibfaw in legal positivism. His notion of
law is based on a re-formulation of Aristotle’sinatof practical reason. As was observed in
chapter three, frustrated by the apparent conaedsioclassical philosophy of the inexact,
fallible and variable nature of knowledge deriveai practical sciences, Hobbes attempted
to prove that law though a practical science islistable and in this way contributed to the
blurring of the distinction between practical reasand theoretical reason; and practical

sciences and theoretical scientes.

29John T. Valauri, 'Dialectical Jurisprudence: Artitoand the Concept of Law' (20108SRN eLibrars
Valauri argues, the dichotomy between positivisrd aatural law does not provide a useful framewank f
understanding the notion of law.

%9See Martin Rhonheimer, ‘Natural Law as a " WorRefson”. Understanding the Metaphysics of Partiegba
Theonomy ' (2010) 59he American Journal of Jurisprudendd49 where he argues that new natural law
theories-Finnis and Grisez- do not always distisgubetween the ontological and epistemologicalmeah
their exposition of nature as the basis of law tthegsarting from the classical legal position.

31 Stephen A Siegel, 'The Aristotelian Basis of Estyliaw, 1450-1800" (1981) 56(18pw York University
Law Review
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Although the Aristotelian notion of practical reastistinguishes it from theoretical reason, it
clarifies the nature of the parallelism betweentiie. In Aristotle’s exposition of his theory
of knowledge, both theoretical and practical reasoise from a single source that is, the
intellectual potency or power. However, each omsrat its own realm, so that the principles
of practical reason are not derived from previadggments of theoretical reason but rather
in so far as they are practical they have their mtarting point? Practical reason thus
proceeds as a practical syllogism composed of etipgh major premise and conclusion but
with a minor premise based on a sense percepti@njodgement of a theoretical reason.
The Aristotelian notion of practical reason is tmas totally divorced from sense perception
and theoretical reason as assumed to be by Holbldestler critics of the classical notion of
practical reason. Rather, according to Aristottacpcal reason is a form of reason embedded

in the dynamics of the natural inclinations aneliectual powers proper to human persths.

According to Aristotle, the objective of practiaaason is to discern the most appropriate
course of action in the given circumstances, frorarge of possible courses of actiéflhe
human subject is guided in such discernment bynttearal inclinations as well as by the
judgement of his/her intellectual power. The rdi¢he intellectual power thus constitutes the
discernment involved in practical reason as traellectual knowledge akin to but distinct
from that required for judgements related to thecaé reasori’ Unlike the case with
theoretical reason, the result of such judgmemtrastical resulting in action as opposed to
knowledge. In the context of Aristotle’s work thime, it would be inaccurate to describe
practical reason as merely the application of thiécal principles to practical problems such

as those the law has to contend with.

Aristotle discusses the notion of law in the cohthxpolitical justice, which he introduces in

the fifth book of the Nicomachean Ethi®sHe defines law as the object of justice which he

32Rhonheimer, above n 30, 57.
3 |bid.

** Ibid, 55.

% Ibid.

% Ibid.

%James Bernard Murphy, 'Nature, Custom, and Reasonth@ Explanatory and Practical Principles of
Aristotelian Political Science' (2002) 64(Bhe Review of Politic469, 494.

*BAristotle, Nicomachean Ethics. Translated by W D R@sternet Classics Archive, 350 BCE), Book V.
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regards as a stable habit resulting in fair or tawattions™ According to Aristotle, political
justice refers to the justice
‘found among men who share their life with a viewself-sufficiency, men who are free and either
proportionately or arithmetically equal, so thattheen those who do not fulfil this condition théseno
political justice but justice in a special senseldly analogy*°
While recognising the presence of justice in otieatms such as the home (domestic justice),
he holds that the rules governing relations at lnagl cannot strictly speaking be defined as
law even though they are the result of practicabosi’’ He maintains that it is only in the
context of political justice, that the notion ofMas practical reason is properly understood.
This clarification by Aristotle provides an impantabasis for distinguishing legal normative
orders from other social normative orders, whiclliasussed in the previous section, is one

of the challenges facing legal pluralism.

For Aristotle, law is the result of the social iratetion among individuals with the capacity of
discerning what is just. Although, law as a prodfgbractical reason is influenced by values,
it cannot be regarded as a conglomeration of atistralues to be applied to particular
circumstances. This clarification, distinguishes thassical legal theory of law from some of

the contemporary theories of natural law.

While defining law as the result of the social matgion of individuals, the Aristotelian
exposition does not thus suggest that law is dntingbjective. According to his view, law is
objective in so far as it is not dependent on thigject or agent but rather transcends the
agent in the search for what is jést.aw in accordance with the classical notion ofcfical
reason is thus not purely a technique that regubispre-determined outcome but rather it is a

discursive process whose essence is the searjisfice®

Supporters of this theory of law as practical reasogue that as the Aristotelian notion of
reason is proper to all human subjects, it impieg practical reason can be communicated

*Ibid, Book V 1 and 2.
“Ubid, Book V, 6.

“IAna Marta Gonzélez, 'Dos visiones del derecho.figueya en Aristételes y Kant [Two visions of lafihe
epiqueya in Aristotle and Kant]' (2002) B@&rsona y Derecho [Person and La247.

“lbid, 241-243.

“bid 241.
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to others and is compatible with other membersofety** The task of legal ordering is thus
a work of reason that presupposes the readinesg@fup of people (the community) to live
together and their capacity to identify reasonspi@rticular rules determining their common
course of actioft® According to this view, the basis of a communiythis shared set of
reasons for action which is what constitutes their.*® While this view recognises that all
human persons have the capacity to reason, italsts that the practical reasoning involved
in the determination of what is just is not spoetams but rather requires a particular
disposition on the part of the subjects. The digwsrefers to a willingness to put forward
reasons as well as listen to the reasons put fdrigr others in the pursuit of what is

reasonable.

A further feature of the notion of law elaboratedAristotle’s work, is that his concept of
‘law’ is distinguished from that of ‘laws in genérathe latter referring to legislation.
According to Aristotle, legislation is a part oflical justice but it is not synonymous with
political justice?’ Legislation refers to the specific articulationvetiat is considered as just in
the context of set social and historical circumetaii® The role of law is not limited to
promulgating legislation. Rather, as noted abot&,object embraces the wider scope of
discerning what is just. This exposition of lawpaactical reason recognises the capacity of a
community to discern through a process of reasoat vehjust in the context of a given set of

circumstances.

Such a definition of law admits of the possibility normative orders other than the statutory
system, provided that these represent a discugmiweess applying practical reason. The
restriction of law to the context of political jict noted earlier ensures that this wider
conception of law is not without limits. Such arpegach avoids the critique directed at legal
pluralist conceptions of law that adopt such widéians of law as to render it impossible to

reasonably determine what is law and what is neffa

“illey Miche, Compendio de filosofia del derectunsa, 1979), 225-6.

**Gonzélez, above n 41, 243.

“lbid, 243-4.

47 Aristotle, Nicomachean Ethics. Translated by W D Rasernet Classics Archive, 350 BCE), Book X, 9.
“8Aristotle and Benjamin Jowetyristotle's Politics(Modern library, 1943), III.

“93ally Falk MooreL.aw as Proces§LIT Verlag Miinster, 2 ed, 2000).
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2 Nexus of Law and Nature, Custom and Reason

As noted earlier in this thesis, under legal pessith, law is defined as social fact and
statutory enactment constitutes the most certaoteace of social fact. As argued in chapter
three, such a notion of law has led to the relegatif customary law to an extra-legal realm.
Some contemporary scholars have sought an alteerthieoretical basis for customary law in

classical legal theoryf.

As noted in the foregoing section, the Aristotelaposition of law relates the notion of law
to nature, custom and reasdrMurphy, one of the contemporary scholars seekihgsis for
customary law in classical legal theory, has expednon the Aristotelian connection of
custom, nature and reason in classical legal thedey argues that Aristotle defines the
relation between nature, custom and reason usigdme logic he uses in the defining the
relation between the three degrees of life- veiyetaanimal and humati.In the case of the
latter, Aristotle stipulates that plants, animafsl &humans all share some commonalities
while retaining some essential diﬁeren&%é:onsequently, the plant species is living (that is
nutritive and reproductive), the animal is livingdasensitive and human persons are living
and sensitive and rationdlIn the hierarchy described, the lower faculty eaist apart from
the higher one but the higher faculty necessarndsppposes the lower one. In an analogical
manner, the relationship between nature, customr@asbn, is such that, though nature can
exist independently of custom, custom is nevergeteoted in nature. Similarly, custom can
exist without being the object of rational stipidat but reflective stipulation necessarily

presupposes custom.

Murphy argues that for Aristotelian political scéen nature, custom and reason are principles

of theoretical explanation but also principles afgtical reason, thus confirming the

50 See, eg, Gerald J Postema, 'Custom in Internati@va A Normative Practice Account' in Amanda Rewu-
Saussine and James B. Murphy (edd)e Nature of Customary LayCambridge University Press, 2007) ;
Murphy, James B., 'Habit and Convention at the Bation of Custom' in Amanda Perreau-Saussine amésla
B. Murphy (eds);The Nature of Customary La§€ambridge University Press, 2007).

*Aristotle and Benjamin Jowetyistotle's Politics(Modern library,1943) 1332b 8-11.

*2James Bernard Murphy, ‘Nature, Custom, and Reasonth@ Explanatory and Practical Principles of
Aristotelian Political Science' (2002) 64(Bhe Review of Politic469, 477.

3R D Hicks,Aristotle: De AnimgCambridge University Press, 1907), 335.
**bid, 335.
*James Bernard Murphy, ‘Nature, Custom, and Reasonth@ Explanatory and Practical Principles of

Aristotelian Political Science' (2002) 64(Bhe Review of Politic469, 477.
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parallelism between theoretical and practical kenlge defended in the foregoing sectibn.
He further posits that Aristotle’s appreciation tbe diversity and complexity of human
affairs, leads to his recognition that nature, @wstind reason could serve as a resource or
obstacle in the quest for the right course of actiy the statd’ This implies that the
achievement by the state of a just outcome in aicpdar case requires, a deliberation
involving the theoretical explanations and pradtmanciples of nature, custom and reason.
The discursive process of practical reason fromctwhaw is produced involves the inter-

relationship of nature, reason and custom.

This Aristotelian notion of law contrasts sharplyttwthe Hobbesian notion of law as a
product of reason. The Hobbesian view of natures dag support the capacity of the human
person to discern the proper course of action tittoreason and based on accumulated
wisdom, experience and diverse opinions. Accordmddobbes, in the state of nature, the
human person is so directed by self-interest heigbeld not hesitate to decide against
reason, wisdom, experience or the opinions of ethehere this was against his/her self-
interest®Consequently, Hobbes’ notion of law cannot admithef possibility of founding
law on nature, custom, or even on reason whichdcbelsubject to manipulation. A society
without law, understood as the command of the sagerwould in his view be open to
endless strife and eventually physical force wob&tome the only remedy.Hobbes’
critique of the Aristotelian notion of law is thugrranted, given his misconception of nature,

reason relationship between nature, custom andmeagdaw.

In contrast to this legal positivist position, ilagsical legal theory a more positive approach
to human nature is taken. As noted earlier, acogrth Aristotle, the natural inclinations of

human beings are shaped by custom, which in tutengered by reason. Applied to the
context of law, the discursive process of practiedson determines, in a given set of
circumstances, the proper course of action on #sshof natural inclinations, customs and

reason. Proponents of this view, thus argue thatoou plays an important part in the

%6 |hid.

*"Ibid.

58Hobbes, Thomagd,eviathan(Fontana, 1976).

%9 |bid.
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ordering of human society marking the bounds ofwean so far as good custom contains

the implicit conditions of reasdfi.

This thesis posits that such a notion of custorhitheelated to nature and reason provides a
more suitable conceptual framework for understamdimstomary law as demonstrated in the

following section.

3 Customary Law in the Classical Legal Theory Context

While acknowledging the distinction between customd customary law, it is argued that the
significance attributed to custom and its relationlaw by legal theory determines the
meaning and role given to customary law in the llegatem. Some contemporary scholars
have sought an alternative theoretical basis fetatnary law in the classical legal theory and

in particular in the context of its nexus of lavature, custom and reasth.

An analysis of Aristotle’s work in search of a mutiof custom and thus of a conceptual
foundation for customary law, presents certainlehgkes, as demonstrated by Murjfhypne

of the challenges relates to conceptual logic usgdAristotle. As he does with other

philosophical notions such as being, Aristotle doesuse the term custom in a univocal but
rather analogical sense. The implication of thighat in his work, the term custom is used in
multiple senses, each of the different senses dstmatimg similarities but also differences to
the other meanings attributed to the same termistdile uses two Greek words signifying
the different senses in which ‘custom’ is usedhdst referring to the habitual or implicit

dimension of custom, and ‘nomos’ referring to iseentional aspeét

Ethos is associated with the natural inclinationgassionate nature of the person, while
nomos is associated with mind and reason, imphasgobserved by Murphy, its association
with deliberate stipulation¥. This notwithstanding, Aristotle subsequently usesnos to

refer to both formal legal conventions and custgmeonventions, thereby causing an

®H G GadamerReason in the Age of Scier(€eedrick Lawrence trans, MIT Press, 1981), 82.

®1 See, eg, James Bernard Murphy, ‘Nature, CustochRaason as the Explanatory and Practical Prirsipie
Aristotelian Political Science' (2002) 64(Bhe Review of Politic469.

2James B Murphy, 'Habit and Convention at the Fotiod@f Custom' in Amanda Perreau-Saussine andslame
B. Murphy (eds)The Nature of Customary Lai@€ambridge University Press, 2007).

53 |bid 66.
54 |bid 62.
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apparent self-contradiction in Murphy’s viéWHe expresses the apparent contradiction as
follows:
‘We can see how statutes might embody delibergelation, but what about customary conventions@hSu
customs seem to arise from human conduct but oot &ny deliberate design. Yet there are a number of
passages in which nomos refers broadly to convenkioth customary and legaf’
The contradiction expressed is only apparent, éf thlation between nature, custom and
reason described in the previous section is takiEnaccount. As Murphy rightly notes with
respect to Aristotle’s logic of classification, (direct stipulation) presupposes custom
and thus nomos can be legitimately applied to ecnsteurther, because custom presupposes

nature, it seems as rightly observed by Murphyrigedrom human conduct or habit.

These multiple attribution of meanings to termsfusther demonstrated by Aristotle’s

comparison of customary conventions with statugmmgctments in his contrasting of written
and unwritten laws. He argues that legislators bughenact written and unwritten laws,

customary conventions and statutory enactm&nurphy observes that it is not clear how
Aristotle intends for the legislator to enact cussS® However, in the view of this thesis, it is
likely that Aristotle uses the term enactment ia fense of the legislator’s role in fostering
custom and not necessarily in the sense of enatt@sulting in transformation of custom to

statute.

Murphy further observes that Aristotle in some amsies suggests that custom is unwritten
law and that this more important than written fwAlthough no explanations are proffered
as to why this is so, it may be deduced that unlikéten laws which require forceful
enforcement, unwritten laws, being founded on qusito the sense of habit, are fulfilled as
second natur® This further illustrates the intricate linking n&ture, custom and reason in

the notion of law of Aristotle.

% Ibid 62.
% Ibid 63.
®Aristotle and Benjamin Jowetyistotle's Politics(Modern library,1943)1319b 40.

8James B Murphy, 'Habit and Convention at the Fotiodaf Custom' in Amanda Perreau-Saussine andslame
B. Murphy (eds)The Nature of Customary Lai@€ambridge University Press, 2007)64.

®Aristotle and Benjamin Jowetyristotle's Politics(Modern library,1943)1287b 5.

%James B Murphy, 'Habit and Convention at the Fotiod@f Custom' in Amanda Perreau-Saussine andslame
B. Murphy (eds)The Nature of Customary La§@€ambridge University Press, 2007)64.
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To the consternation of those seeking conceptaaity| Aristotle also contrasts written and
unwritten law in the context of universal law awddl law, the former relating to unwritten
law acknowledged everywhere and the latter to thigtem law applying to a particular
community’’ As Murphy states, Aristotle ‘moves rapidly arouhis circle of inter-
definability’ inter-relating notions such as: custosecond nature and unwritten law; and
universal unwritten law with the law of natUfeMurphy concludes that this makes it
difficult to determine if in a particular instanc&ristotle is referring to custom or laf¥.In

his view, a lack of appreciation of the differeenses in which custom is used has led to

confusion in the conceptual foundation of customavyin common law jurisprudend®.

While this thesis concurs with Murphy’s expositiabove, it diverges in some respects to the
conclusion reached on what constitutes an Ariseatdbundation of customary law. Murphy
concludes that law is not the foundation of somadler but rather a remedy for the
deficiencies of custorfT. In the view of this thesis, such a conclusionsiskgning itself to
other historical legal theories’ conception of custas a source of law, and more specifically,

to theories claiming that custom is everything.

In our view, the Aristotelian notion of law as ptiaal reason ought to form the foundation of
the definition of customary law. Consequently, &ggating that law is defined as a form of
normative deliberative practice, then customary, lawuld be the product of a process of
thoughtful public adjusting of norms to changingcamstances through a practically
oriented, discursive normative practi€Such a process, as the case with practical réason
general, requires the involvement of the theories @rinciples of nature, custom and reason

in the process of deliberation in search of thea begrse of action.

Customary law so defined, is distinguished from otiger social normative frameworks by

context and stipulation. As noted earlier, law #mas customary law arises in the context of

"W.D. Ross (ed)Rhetorig Oxford Classical Texts (Oxford University Pre$859), 1368b 7.

2James B Murphy, 'Habit and Convention at the Fotiod@f Custom' in Amanda Perreau-Saussine andslame
B. Murphy (eds)The Nature of Customary La§@€ambridge University Press, 2007)65.

3 |bid 65.
" bid 66.
S |bid 72.

® postema, Gerald J, 'Custom in International LawNérmative Practice Account' in Amanda Perreau-
Saussine and James B. Murphy (e@i§g Nature of Customary Lai€ambridge University Press, 2007)
289, 290.
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political justice which excludes normative frameksarising in other realms such as that of
domestic justice. In the view of this thesis, thigpwation required to transform custom,
nature or reason to law, is not necessarily enattmejudicial recognition but may also be
tacit in so far as the social norms are recognisethe social order as obligatory and
enforceable by sanction. The intricate linkage atiune, custom and reason and the different
senses in which notions such as habit, conventiohreason, are used in relation to written
and unwritten law in the Aristotelian thought, pid»s a suitable framework for developing

water governance frameworks that integrate custpm@uaad statutory law.

In view of the above discussion, this thesis argihas the adoption of the classical legal
theory of law as practical reason provides a martalsle framework for understanding the
true nature of customary law and its relation tiwgbry law. The next section examines the
implication of adopting classical legal theory dre tdevelopment of legal frameworks for

water governance that foster sustainable developmen

C Legal Frameworks for Water Governance in a Claddiemal Theory Context

As was discussed in chapter two of this thesis, mow widely acknowledged that, not only

is sustainable development the most appropriaté fgoawater governance, but water is

recognised as being crucial for sustainable devetop!’

Notwithstanding this, modern legal frameworks inlbhg water governance frameworks face
challenges in adopting the goal of sustainable Idpweent. As was argued in chapter two,

one of the challenges relates to modern law’'s aliffy in establishing the legal status of

sustainable development. The uncertain legal st#tgsistainable development has hindered
its effective adoption as a policy goal for the elepment of legal frameworks for water

governance. As was alluded to in chapter two, tieblpm of the legal status of sustainable
development, is to some extent caused by the tegalies and concepts underlying modern

law.

This thesis argues that at the root of the difficuhodern legal frameworks face in adopting
sustainable development as a goal for water gonemads the legal positivist perception of
law as a theoretical science. This implies thadlleystems for water resource governance
must be developed using a methodology akin toukatl for other theoretical sciences. The

goal for theoretical sciences is to identify ungadrtruths with respect to the object under

""Rio+20 United Nations Conference on Sustainableelpment, The Future We WantAgenda iterm 10,
A/CONF.216/L.1(Re-issued on 22 June, 2012).
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study on the basis of a predicted rigorous methaggolwhich is central to the attainment of
the truths. Applied to law and more specificallyviater resource governance, this would
mean that legal systems for water governance ddpamt the premise that there is a
universal model that ensures the achievement aéisiable development. This approach of
searching for panaceas in the development of lrgaleworks for water governance that

foster sustainable development is common in contearp water law®

The theoretical science methodology requires a lagel of predictability and immutability
of factors in order to develop universal truthgood, which in this case would be a universal
model law guaranteeing sustainable developmenkiisgsuch a level of immutability and
predictability in the case of water resource gomaoe and sustainable development is
utopic’® As the analysis of the concept’s content demotesirasustainable development of
natural resources including water resources inwlae complex and dynamic process
characterised by the inter-play of conflicting veduThe economic, environmental and social
values that must be integrated and balanced dfieultifto measure and predict. Although
some ecological and economic considerations comgemmater resources may be definable
in precise terms using empirical techniques, theettainty associated with natural resource
systems makes prediction even in these cases uttififc Further, considerations such as
intergenerational equity, social equity and thecpumionary principle make it practically
impossible to adopt a theoretical scientific apploto the development of legal frameworks

for water resource governance and sustainable alawent.

In the face of the above challenges, two possibleses of action are possible. One option
would be to abandon the efforts of adopting suatda development as a goal in the design
of legal systems for water resource governancengilile complexities it introduces and the
difficulty associated with developing predictivg# systems to ensure its achievement. In its
place, less complicated concepts such as ecologiisghinability, which as noted in chapter
two has been proposed as a more easily servicéagié principle, could be adopted as

policy goals for legal frameworks for water govaroe.

®Elinor Ostrom, 'A Diagnostic Approach for Going bey Panaceas' (2007) 104(3@joceedings of the
National Academy of Sciences of the United Stdtésnerical5181.

“Meinzen-Dick, Ruth, '‘Beyond Panaceas in Water tintohs' (2007) 104(39Proceedings of the National
Academy of Sciences of the United States of Am&5i2@0.

Ellis, Jaye, 'Sustainable Development as a Legat®te: A Rhetorical Analysis' (2008SRN eLibrargs.
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A second option, which is that proposed by thisithenvould be to embrace the societal goal
of sustainable development in the design of legstiesns for water resource governance. As
opposed to considering the complexity and assatiatecertainty of the concept as a
shortcoming, this thesis argues that these qualitight to be regarded as a manifestation of
the potential of sustainable development to tram$dbe limits placed by legal positivism on
legal systems for water governance. As a consegueh¢s thesis takes the alternative
approach of reconsidering the underlying theoriedaw inherent in legal systems and
identifying those which offer a suitable framewddt developing legal systems for water

governance in a situation where change and unogyrtiai constant.

This thesis argues that a legal theoretical franmkewased on the classical notion of practical
reason provides a way out of the above problens EBhbecause the classical understanding
of the method of practical sciences anticipates plssibility of the uncertainty and

complexities associated with sustainable developuet water governance.

As was noted in the previous section, the classegdl theory is founded on the theory of
knowledge developed by Aristotle. Aristotle, asamhtdistinguished between two realms of
reason, theoretical and practical reason, eachitdigy a body of knowledge (science) and
a proper method. Referring to the practical scienéegistotle explains that there are certain
realities that cannot be correctly arrived at tigtouhe speculative/theoretical method of
seeking for the universal principles of truth orod8* For Aristotle, practical knowledge
although involving the understanding of universahgiples and statements about truth and
good, also always involves knowledge of particularsl statements about tffsUnlike
universal truths and good, particular truths anddgare in a state of constant flux. Universal
statements cannot therefore be sought or madediagaparticulars. In view of this, he
argues that a different method proper to practcedwledge or science should be used to
investigate practical sciences. This method depas the basis that predetermined methods

or predicted outcomes in the case of particulaaqaither possible nor necessary.

The application of the method of practical sciengeshe case of law would imply the
following approach to the development of legal feamorks. First, the appreciation of law as
the product of practical reason would ensure that tloes not depart from the mistaken

assumption that there exists a universal modedwfdr more specifically a panacea for legal

Aristotle, Nicomachean Ethics. Translated by W D Risternet Classics Archive, 350 BCE) book V, 10.

82 R D Hicks,Aristotle: De AnimgCambridge University Press, 1907) book 3, Il.
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frameworks of water governance for sustainable ldgweent. Secondly, the practical
discursive process described as critical to theeldgwment of law would begin by taking into
consideration the most customary or common modeactihg in keeping with the nexus
between nature, custom and reason. As was deratatsin the foregoing section, according
to the classical legal philosophy of Aristotle, thestomary or common modes of acting apart
from being habits indicating natural inclinationse also often linked to reason. Thirdly,
given the challenge of determining the correct mafdgarticularizing or concretising the just
course of action and the constant change charstitedf particulars, these customary or
common modes would not be considered as necessaniglusive. A practical scientific
approach to law would thus imply that the practideslcursive process continues so as to
determine if in the context of changing circums&sdhe customary course of action is still
relevant or if the new circumstances provide reagonthe adoption of a different course of

action.

Aristotle points out that the difficulty in arrivinat the correct mode of particularizing what is
just or what the correct course of action in sucbuenstances is, does not demonstrate a
defect of the law or the legislator (and we couldl,aor the legal method§.This seems to
have been the view taken by Hobbes, Hume, Austithaiher founders of legal positivism
who sought to apply the method of theoretical smesrto law, presuming that the method of
practical sciences lacked scientific rigour. Th#idilty in arriving at the correct mode of
particularizing the just thing to do was, accordiodAristotle, the result of the nature of the
human affairs/particular realities which are théjeat of practical sciences such as f4w.
These realities, as noted, are complex and cohstamanging and thus cannot be

investigated or resolved using the method propéndoretical sciences

Adopting the classical legal theory approach to,las described above, allows for the
development of an adaptive normative system foemesource governance that anticipates
complexity and change. As was demonstrated by ttadytical framework developed in

chapter five, adaptability is the underlying featwf customary law systems that have
demonstrated positive outcomes related to sust@irddvelopment. Given the uncertainties

and complexities associated with water governanocd sustainable development, an

83Aristotle, Nicomachean Ethics. Translated by W D Rsternet Classics Archive, 350 BCE) book V, 1137b
15-20.

#bid.
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adaptable normative system, would provide the l&gahework with the flexibility required

to change rules as reasons for action change.

Classical legal theory therefore, supports devetpnof adaptable normative structures
better suited, not only to integrating customary atatutory law as argued in the previous
section, but also to incorporating the uncertamténd complexities involved in water

governance and sustainable development.
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X CHAPTER10CONCLUSION

This thesis set out to explore the hypothesisttiere is a disconnect between customary law
and statutory law in the development of legal systéor water resource governance and that
the redress of this disconnect would contributsustainable development. The research used
a case study of the customary water governancerayst the Marakwet, a rural community

living in the North-Western part of Kenya to invgste the hypothesis.

This thesis has argued that, despite the debateusuling the notion, the concept of
sustainable development represents the most coemsife articulation of the societal goals
relating to water resource governance presentieview of the state of freshwater resources
globally and in Kenya, where the Marakwet communiitye, demonstrates that the
achievement of sustainable development in watesures governance continues to be a

challenge.

A New Approaches for Investigating the Customary Stadutory Law Interface

In light of the above, this research sought to #tigate one of the factors identified as
undermining the achievement of sustainable devedmpnthat is, the disconnect between
customary law and statutory systems of water g@arere. Research in the area of common
property systems of natural resource governanceléamnstrated that in some cases, these
systems, which are often founded on customary kstems, result in positive outcomes for
sustainable developmehtConsequently, the failure to integrate customary $ystems that
demonstrate this potential in legal frameworkswater resource governance undermines the
capacity of the water governance systems to achssaainable development. As was
discussed, the problem of the lack of integratibecustomary law and statutory systems in

natural resource governance has been investiggtether authors.

However, the present research adopts a novel agptoathe investigation of the problem.

Firstly, this research investigates this disconbetiveen the two systems, on the basis of the

! See, eg, Peter @rebech, et al (ed$le Role of Customary Law in Sustainable Developr(@ambridge
University Press, 2005).

2See, eg, Lawrence Kuna Kalin&ater Law and the Nature of Customary Water Righ2apua New Guinea
(PhD Thesis, University of Wollongong, 1998); Lé&id<uchibanda NkonyaDrinking From Own Cistern:
Customary Institutions and their Impacts on Rurat¥y Management in Tanzan{fRhD Thesis, Kansas State
University, 2006).
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legal theories and concepts underlying contemponater law, particularly in jurisdictions

with a common law system. In particular this resbagritically analyses the effect of legal
positivism on the notion of law and the significarattributed to the concepts of law, custom,
and customary law. The objective of this analysistd determine if and how the legal
positivist conception of statutory law and of custry law contributes to the disconnect

prevailing between customary and statutory law.

Secondly, the present research also investigatesnonm law jurisprudence to determine the
theories that have influenced legal property thediye legal positivist influence on the

notion of property and the effect of the confluelmédaw and economics on legal property
theory is investigated. This forms the basis ofarathnding how modern legal frameworks
of water governance perceive of property regimesictetely, the analysis investigates how
property legal theory in common law jurisdictiomgyards common property regimes which

are characteristic of customary law systems ofunesogovernance.

Thirdly, a critical analysis of the legal positivisnderstanding of the legal method or the
science of law forms the basis of investigating th#ficulty faced by modern legal
frameworks of resource governance in adopting ta gf sustainable development. As was
argued particularly in chapter two, sustainableettggment continues being a contested term
with uncertainty surrounding its legal status. Tralysis thus sought to determine if the
method adopted by legal positivism contributesh®e difficulties associated with adopting

sustainable development as a goal for legal framesvfor water governance.

Apart from the novelty in the conceptual and th&oa¢ approach summarised above, this
research also presents an analysis of Marakwetdoary water governance system.
Previous studies on the Marakwet provided an umaedgng of their irrigation furrow system

from a technical and anthropological perspectittowever, the present study provides new
insights by focusing on the normative aspect oir thvater governance system and analysing
this in the context of its relation with Kenya’s t@alaw. The data analysed was collected by
the researcher in the course of field work condlittetween November 2010 and February
2011. The research thus provides data for furtiherstigation of the statutory and customary

law interface in the context of Kenya’'s water law.

% See, eg, Watson, Elizabeth E, William M Adams Sadhuel K Mutiso, 'Indigenous Irrigation, Agriculéuand
Development, Marakwet, Kenya' (1998) 164(he Geographical Journ&50, 720-723; Benjamin Kipkorir and
Frederick WelbournThe Marakwet of Kenya: A Preliminary Stu@sast African Educational Publishers, 2008).
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To investigate the extent to which Marakwet's cosoy water governance has the potential
to contribute to positive outcomes for sustainadgeelopment, this thesis developed and
applied a novel analytical framework. The framewask based on certain features of
customary law systems and common property regimestified as indicative of potential

successful outcomes for sustainable developfh&he framework could be a useful tool for
investigating other customary law systems for wajevernance and determining their

potential to generate positive sustainable devedirautcomes.

B Legal Theories and Concepts: Setting Parameterd/fimiern Water Law

While appreciating the complex inter-play of mulipfactors affecting development of
modern water law in common law jurisdictions, ttésearch identified certain legal theories
and concepts as influencing the interface betwaestomary and statutory law in legal

frameworks for water governance prevalent in comfagnsystems.

1 Legal Positivism
The research undertaken confirmed that the legadryhunderlying the notion of law in
common law jurisdictions is legal positivism. Thaots of this legal positivism lie in the
works of early common law lawyers and philosophacduding Hobbes, Bentham, Locke,

Austin and Hume.

The notion of law prevalent in common law systenas fbeen influenced by the legal
positivist notion of law. Consequently, in commanvljurisdictions, law is considered as a
social fact, whose legitimacy is not affected by merit but rather by its recognition by
officials on the basis of pre-determined standaiid®e effect of this is that the legislative
process of establishing law is considered as timapy if not the sole legitimate mode
through which social norms and practices acquie shatus of law. Consequently, in

contemporary society, law is regarded as beingrsymous with legislation.

As a result of the above, the primary tool for iempkenting policy, including achieving
sustainable development in water governance, islé&mn either international or national.
Legal frameworks for water governance are thusrosghas comprised primarily, if not
solely of the international or national legislaticelating to freshwater governance and the

institutions established by such legislation. Ae thational level, public authorities are

*Fred Bosselman, 'Adaptive Resource Managementghr@ustomary Law' in Peter @rebech et al (efll
Role of Customary Law in Sustainable Developn{€atmbridge University Press, 2005); Elinor Ostrand
Xavier Basurto, 'The Evolution of Institutions: Tam a New Methodology' (20093 SRN eLibrary4.
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mandated with the task of developing legal framd&wdor water governance. In the context
of modern law, the primary tools for governing watesources and implementing national

policy are considered as national laws, regulatimstandards.

This legacy of legal positivism explains the reléma of customary law, which in such a
context is not considered as law unless recogrigestatute. Further, as noted even where
recognised by statute, such an approach to law doe$oster the effective integration of

customary law with statutory law.

The legal positivist conception of law gives thatsta pre-eminent role in the ordering of
society and thus in the development and implemientat law. This has led to a state-centric
approach to law in common law jurisdictions. Sunragproach to law does not recognise the
possibility of development and implementation ofmative systems outside the realm of the

state’s law-making mechanisms.

The above arguments are corroborated by the nafuiee water sector reforms undertaken
in many jurisdictions over the last three decadé®&se reforms have been characterised by
establishment of a formal system facilitating taéanal use of water via written rules, state
agencies and other statutory legal mechanisms. ilBeige resilience of customary law
systems for water governance in many jurisdictioveter law is considered as tantamount to
statutory laws and agencies with almost no recmgnigiven to non-statutory normative

systems and their institutiofis.

Further, even where provision is made for commupdsticipation in management of water
resources, this research demonstrated that suefsiores provide limited opportunities for
the integration of customary law institutions. Timstitutions anticipated for community
participation are often the result of a top-dowrelepment process established by the water
statute in contrast with the bottom-top approagbicel of customary law systems. The
vehicles for recognition of stakeholder participatiestablished by the water statute do not
adequately accommodate the customary law institsticAs was demonstrated by the
provisions in Kenya’'s water law, in order to gagcognition by statute, customary law
systems often have to re-design their institutidrecheworks and mode of operation in order

to fit into the models of stakeholder participatianticipated by statute. Moreover, despite

®Jessica Vapnek et al, Law for Water ManageménGuide to Concepts and Effective ApproachHesO
Legislative Study 101 (FAO, 2009) 59, 59.

® As observed this approach characterised watermsfon most of Sub-Saharan Africa, despite thenstro
presence of customary law systems for water gowema many rural parts of the region.
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most policy documents on water law recognising ithportance of devolution of water
management, in reality, statutory legal framewddksvater governance, as demonstrated by
the case of WRUASs in Kenya, continue to assigmrmate decision-making power to state

agencies.

2 Customary Law as Immemorial Usage
Modern common law jurisprudence has contributedh® clouding of the importance of
custom and customary law in modern water law. Tieisearch demonstrated how the
divorcing of the concept of law from the principleknature, custom and reason, led to the
polarization of nature and custom on the one hamiraason and law on the other. This
polarization laid the roots for the associationcaktom, and by extension customary law,
with immemorial usage and antiquity in contrasthmieason and law. Consequently, in
common law systems customary law is defined in ¢batext of rules associated with
traditional customs and practices. Further, thegettion of customary law by statute in
these systems often requires that the customampsiprove evidence of immemorial usage
and antiquity. Such an understanding of customawy ik inconsistent with the reality of

customary law systems which are living and dynamic.

The notion of customary law in common law jurispgnde has thus led to the incongruence
between the reality of customary law systems arel ittea of customary law systems
underlying modern law. As a result, the space piediby legal frameworks for water

governance based on such the legal positivist not@annot accommodate the reality of
customary law systems. This provides further ewvidenf the disconnect between customary

law and statutory law in legal frameworks develofsrdvater governance.

Further, this research has shown how the dissoniati custom from reason contributed to a
misconception among legal positivists, who feltigedl to choose between either custom or
reason, as the basis for common law. Faced bychuge, Hobbes and other proponents of
legal positivism chose reason and their effort tarifp it from vestiges of anything
unreasonable such as custom may explain theirgetowards a notion of practical reason
that was in essence no different from theoretieason. These sentiments of custom as not
being reasonable are common in modern law. As BerEaussine et al observe the common

view is that:
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‘Modern societies and their legal systems depertdoncenslavement to customary habits and laws hut o
reasoned principles and doctrines; customary lanwsagup only where legislators have done a particyla
poor job, leaving a need for elaborate statutorpsuction and legislative gap-fillind.’
As demonstrated in this research, the above vieave ed to an association of customary
law and informality with developing countries. Nitlresource governance frameworks thus
seek to fill in legislative gaps and where thisnigpossible they may tolerate the continued

operation of customary or informal law systemshia short-term.

As a result of the above concepts and theoriesustomary law, most common law
jurisdictions have adopted a perfunctory approazhthie recognition of customary law
systems including those for water governance. Suchpproach undermines the true nature
of customary law systems and thus hinders theiracap to realise their potential in

achievement of sustainable development.

3 Theory of Knowledge
Law in contemporary common law systems is undedsamthe product of reason. Modern
common law systems are founded on a notion of reisat has its antecedents in the post

17" century common law jurisprudence.

As demonstrated by this research, the notion otaeaadopted by this common law
jurisprudence was influenced by Hobbes’ notion dcfical reason. As observed, Hobbes
founds his notion of law as reason on a theoryravkdedge distinct from the Aristotelian

theory of knowledge. The theory of knowledge unged legal positivism was influenced by

Hume and other English philosophers of the peridte effect of these influences was the
merging of legal positivism with rationalism and gnctism. This thesis has demonstrated
how the theory of knowledge underlying this versmlaw as practical reason blurs the
nature of and distinction between practical andotical reason. The result is a legal
positivism that tends towards logical positivi&ms pointed out the characteristic feature of
logical positivism is the view that scientific kntedge (understood as empirical or

theoretical science) is the only type of factuabtedge.

"Perreau-Saussine, Amanda and James Bernard Mieglsy, The Nature of Customary LayCambridge
University Press, 2007) i.

8 This is notwithstanding the clarification of modemotions of legal positivism which seek to dissteithe
theory from logical positivism. Green, Leslie, 'latgPositivism' (2009)The Stanford Encyclopedia of
Philosophynttp://plato.stanford.edu/archives/fall2009/enttesgal-positivism/.
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This thesis argues that the merging of logical thasin with legal positivism has had far
reaching consequences on the approach taken tda® of the effects is the adoption of a
legal methodology that is akin to the theoreticaéisce methodology. Consequently, as the
goal for theoretical sciences is to identify unsadrtruths using a predicted and rigorous
methodology, a similar approach is adopted in teeetbpment of legal frameworks. The
effect of the adoption of such an approach to modeater law has led to the presumption
that there exists a panacea or universal legalévaork for water governance that will ensure
sustainable development. As the theoretical sdienthethod requires a high level of
predictability and stability of factors, its apg@ion in the legal realm of water governance
for sustainable development, raises insurmountablallenges. Water governance and
sustainable development are associated with comguhek dynamic processes in which a
myriad of oft-conflicting factors come into playn lthis realm, predictability is almost
impossible given the scientific uncertainty andliuson of futuristic considerations such as
inter-generational equity. This reality of watervgmance and sustainable development
renders the legal positivism founded on the Holameslumean-Kantian theory of knowledge

unsuitable as a theoretical framework.

4  Limits to Concept of Property and Governance System
This research has argued that the concepts anttheggries propounded by the post"17
century common law jurisprudence have also had fetteon the notion and theory of

property embraced by legal frameworks for wateregnance.

Due to the confluence of theories of economicshsag classical liberal and neo-liberal
economic theories with law, common law considecpprty law as rules to govern resources
for economic efficiency. As demonstrated by thigsil, the Hobbesian notion of man in a
state of nature combined with Adam Smith’s selfisdividual lays the foundation for
Hardin’s tragedy of the commons and the resultiegative attitude towards common
property system$.The result of this is modern water law's conceptiof property
governance in a two-dimensional space of eithee stanership and management or private
property rights governed by markets. Such a riffatmework leaves little room for common

property regimes which, as was observed, are ctegistec of customary law systems.

° As pointed out the common property systems atthdékeHardin were in fact unmanaged commons akin to
open access regimes.
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Further, this thesis also shows how the concepraperty elaborated by post™ gentury
common law jurisprudence is founded on notions sashdominance, acquisition and
exclusion. Such an idea of property is not shagedustomary law systems. As these systems
are based on common property regimes, they plaeateggr emphasis on ideals such as
conservation and stewardship, which are importantthe context of natural resource
governance and sustainable development. Furthedemowater law is based on a property
rights framework that tends to commodify water tgses. This is in contrast with the
conceptualisation common to customary law systetmsrevwater is regarded not primarily

as a commodity but rather as a resource repregamtititiple values.

The identification of the legal theories and cortsamderlying modern law and their effects
on legal frameworks for water governance, showddende of a disconnect between
customary and statutory law in the development apération of water governance

frameworks.

C Customary Law Systems and Sustainable Developesds for Further Research

This research sought to determine, on the basascotical review of literature, the nature of
customary law systems and the extent to such sgstemtinue in existence and are relevant
in contemporary society. The analysis confirmed ¢batinued existence and relevance of
non-statutory normative systems engaged in res@oeernance in many parts of the world.
However, an analysis of the nature and featurebasfe normative systems proves that the
systems transcend the notion of customary law lageeto immemorial usage and antiquity
suggested by the post™ ¢entury common law jurisprudence. Further, as destnated by
case studies cited in this research, customarynfeaels demonstrate complex normative
systems based on rational principles reflectiveaditional knowledge and influenced by the
prevalent social, political and economic circumstm These systems include institutional

frameworks for implementation and enforcement efrthule systems.

This research also confirmed that in some casesymum property regimes of natural
resource governance demonstrate positive outcooresuktainable development. Building
on the features identified as contributing to thmteptial of these systems to achieve
sustainable development in resource governance, tmesis developed an analytical
framework. The framework identifies certain featuod the normative system that contribute
to the adaptability and resilience of the systerd #ws its potential to achieve positive

outcomes.
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This model was then applied to the case study obkaet’'s customary law system for water
governance. From the analysis it was concludedMizaakwet's system of water governance
exhibits some of the indicators of successful usanaged systems but would benefit from
strengthening from formal institutions. This funths&trengthens the case for the need to
redress any disconnect between statutory and casyolaw systems for achievement of
sustainable development in water governance. Témighhus sought to investigate the space
provided in Kenya'’s legal framework for water gavance for customary law systems such

as that of the Marakwet.

The analysis of the legal framework establishe&egya’'s water statute highlighted that the
law is limited by the underlying legal theoretieald conceptual frameworks underlying most
common law jurisdictions and discussed above. Asresequence, no explicit recognition is
made in the law for customary law systems. Arguathlg provisions for stakeholder
participation anticipated by the Act may offer wings of opportunity for customary law
systems. However, as discussed, the integrationusfomary institutions into WRUAs,
WSPs or other statutorily recognised forms requimse adaptation on the part of customary
institutions. In the process of such adaptatioas¢hinstitutions risk losing certain essential
features including those that enable them achiastamable development in water resource

governance.

One of the limitations of this research is the ofthe analytical framework to investigate the
potential of Marakwet’s customary law system fortevagovernance to contribute to
sustainable development. The utility of using taslsh as the framework developed by this
thesis is limited, given the dynamic and evolvirgjutre of customary law systems. As has
been demonstrated by research in the area of conpnoperty systems, a myriad of factors
influence the sustainability of these systems. irhatiplicity of factors, the complexity of
their interaction and the fact that the systemsdgramic and thus constantly evolving makes
it a challenge to study or investigate them. Ndistnding, the challenges, the analytical
model provides a tool albeit a limited one for urstiending the association between these

systems and sustainable development outcomes awidi@s a basis for further research.

In light of the foregoing, this research sough xplere legal strategies that could be used to
redress the disconnect between customary andatatatv systems in water governance and

in this way contribute to sustainable development.
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D Seeking Strategies to Redress the Gap

In light of the research outcomes, this researghoeed two main possibilities of redressing
the disconnect between customary and statutorysistems in water governance and so
facilitate the attainment of the goal of sustaieaddvelopment. At the level of practical legal
strategies, the use of the human rights-based apprdHRBA) is proposed. At the

theoretical level, the thesis proposes a re-corgide of the classical legal theory as an

alternative framework from which to develop watw!

The HRBA provides a potential solution on variousoumpds. The existence of an
internationally recognised human right to water andght of indigenous’ peoples to self-
governance, provides individuals and indigenous raamities with a basis for challenging

national law on the basis of international humahts law.

As was demonstrated, the human right to water graugtividuals the freedom to realise the
right without the interference of the state or amrd party. This arguably provides

communities such as the Marakwet, with the righpriatect their pre-existing customary law
system for water governance, from being supplabiedvater statutes. Nevertheless, given
the content of the human right to water, the comitgumould also have to prove that their

system provides the adequate quantity and qualityater and sanitation which may be a
challenge. Further, the experience of case law fBamth Africa demonstrated some of the

challenges likely to be faced in arguing for sulginas in court.

The internationally recognised right of indigenqueoples to self-governance, gives these
peoples a right to use customary law systems flixds¢éermination. The right provides a
window of opportunity for communities to advocate the effective integration of their
customary law systems of water governance in thie’'stwater law. As was pointed out, the
application of the HRBA in the case of the Marakwetuld be dependent on the extent to

which they can prove they fall within the categofyan indigenous community.

This thesis introduces the HRBA as a potential llesjeategy. However, as noted the
application of the HRBA in water governance andcustomary law governance is still

relatively novel. The area provides a subject tothfer research.

Finally, this thesis briefly explores classical degheory and the theory of knowledge on
which it is founded as an alternative conceptua #reoretical framework on which law
could be founded. The analysis demonstrates treatntition of law as practical reason

expounded by this theory provides a more suitabéanéwork for developing water
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governance frameworks integrating customary anulitety law. Classical legal theory also
expounds a legal method that is more adept at ssidiggissues of sustainable development.
The analysis of classical legal theory and in patdr of its philosophical and
epistemological foundations is limited to demonstg the potential of this theory in
providing alternative notions of law, custom andtomary law. Further research on the
theory and its philosophical foundations would bguired to determine its full potential as

an alternative framework to legal positivism.
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APPENDICES

Appendix 1: Questionnaire for Water Users

PROJECT TITLE: Recognition of Customary Law for Sustainable Water Resource

Management: A Case Study of the Marakwet

Read the Dialogue Sheet explaining the project

CONTROL DATA
Interview No.

Name of Interviewer:
Name of interviewee:
Interview date:

Location of interview:
Time of start of interview:

A. BIO DATA
1. Sex

[1] Male

[2] Female

2. Age of Respondent
[1] 18-35

[2] 35-55

[3] 55 and above

3. Education level of Respondent

[1] Primary

[2] Secondary

[3] College

[4] Informal Education only

4. Income Level (Monthly)
[1] 5,000-20,000

[2] 21,000-50,000

[3] 50,000 and above

5. Residence
[1]Kaben

[2] Endo

[3] Koibirir

6. Household structure
[1] Children 0-14 years
[2] 15-17 years

[3] Male Adults

[4] Female Adults
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[5] Sick or elderly dependants
[6] Total Household Members

7. Occupation of respondent
[1] Crop Farming

[2] Animal Husbandry

[3] Mixed

[4] Business

[5] Stay home parent

[6] Others (specify)

B. WATER USER INFORMATION

1. What are your 5 main uses of water in order of pority?

2. Where do you source water for the following nees®

Use If furrow which one & how many share
Distance (Hrs. walk) Quantity (Litres per day)

[1] Farming

[2] Domestic

[3] Other specify

3. Who is responsible in your household for collertg or ensuring supply of water for
the following uses?

Use

[1] Crop Farming

[2] Livestock farming

[3] Domestic use including sanitation

[4] Others specify

4. Do you ever experience water shortages and if Bow frequently?

5. How do you cope with these water shortages?

6. How would you describe the quality of water fodomestic use?
[1] Excellent

[2] Good

[3] Satisfactory

[4] Bad

[5] Very bad

7. Do you boil water for drinking? Give reasons foryes or no response
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8. Do you ever use treated water? If so where do ysource it from?

9. What type of sanitation facilities do you have eess to?

[1] Pit latrine

[2] Water closet

[3] Others specify

10. Do you have a water source near the facility?

11. Is soap or ash for hand wash readily available?

C. WATER RIGHTS

1. Who owns the water source(s) from which you obtia water for the various uses?

2. Do you ever pay for water used?

[1] Yes
[2] No

3. If answer to above is yes, how much do you pagrfthe following uses?

Use Cost
Farming

Domestic

Others (specify)

4. What do you think about paying for water?

5. Do you ever have conflicts surrounding water u§eGive details

6. How do you resolve these conflicts?

7. Discuss any limitations in meeting water needs
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8. How do you think these limitations can be overaoe?

D. CONSTRUCTION AND MANAGEMENT OF FURROWS

1. Who owns the different water sources in Marakwet

2. Who owns the irrigation furrows in the area?

3. Who determines allocation of furrows to clans?

4. Who is responsible for the allocation and disthiution of water resources from these

sources?

5. What is your role in construction and managemenof furrows?

6. Are you involved in determining supply of waterfrom the furrows? Explain

7. Do you think the furrows are managed effectively

8. Discuss any rules and practices in relation to ater use and management which
affect you

9. Are you in agreement with these customs and praces?

10. Why do you comply with these norms and customdfcentives or prohibitive
sanctions
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E. INTERFACE OF STATUTE AND COMMUNITY SYSTEMS

1. What is the role of government in provision of \ater resources for your community?

2. Are you aware of any government initiated watesupply or treatment projects?
Request them to name

3. What do you know about the water law (Water Acbf 2002)?

4. What do you know about water resource user assations? Are you a member of
any?

5. What is the ideal role of these WRUAS?

6. Have you ever participated in any the planningdr any water project in your
community? If so what was your role?

7. If you have never and are not participating in ay project why is this?

8. Do you know about piped water tanks installed ithe area?
Water System

Borehole

Water tank

Others specify

9. Have you considered sourcing water from theselsemes? If so why and if not why?

10. Have you ever heard of Water Service Providef@®SPs)? Probe for understanding
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11. Are you aware of the District Irrigation Office of your area?

12. If answer to above is yes what do you think the role of this office?

13. What proposals would you make to improve the @peration of community and
government?

F. ROLE OF NGOs AND OTHER DONOR AGENCIES
1. Are you aware of NGOs or other Donor agencies wking in the area in water

projects?

2. Are you aware of the nature of their projects? Eplain

3. Have you participated in any of these projects?

4. If so what was your role?

5. If not, why?

Time at Conclusion of Interview
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Appendix 2: Guideline for Focus Group Discussiothvdommunity Leaders

FOCUS GROUP DISCUSSION GUIDELINE

A.ICE BREAKERS
1. Introductions
2. Background of participants

3. General state of community

B. N CUSTOMARY LAW
1. Explain the role of customary law in the managenoéyour water resources
2. Discuss the following aspects of Water Resourceddament
a. Ownership of water resources
Responsibility for allocation of water resources
Management of Water Resources: Conservation aridqtian of quality
Provision or allocation of water resources

Infrastructure management

-~ ® o o T

Source of funding for management
g. Tariffs for water use
3. Who is the custodian of customary law in the comity@n
4. What are some of the norms and rules governingrwaseurce management?
5. How do you know about these norms governing watdrland use set by customary
law?
6. Who in the community is charged with ensuring inpdatation of these rules?
7. Are there sanctions for failure to comply and wéua these sanctions
8. Who enforces the sanctions?
9. What is the rainfall pattern in this area?

10.What are there are challenges to water availahilithe area?

B. ON STATUTORY SYSTEMS FOR WATER RESOURCE MANAGEME NT
1. What is your understanding of the statutory systémater resource management?
2. Do you know about the Water Act (2002)? Discusseustanding of main provisions of
the Act?
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3. What changes have you noticed since 2002 in theageanent of water resources in
your area?

4. Do you know about Water Resource User Associati@is@uss understanding of
WRUAs and membership or plans to register the same

5. Discuss appreciation of and views on permit systeater rights

6. Determine participants views on water pricing medsias

C. INTERFACE OF CUSTOMARY AND STATUTORY SYSTEMS OF WATER
MANAGEMENT

1. Discuss participants understanding of the interthaé should exist between
customary and statutory systems

2. Determine their perspectives on the forms of retmgnof customary law present in
Kenyan statutory law

CONCLUSIONS AND RECOMMENDATIONS

1. Discuss ways in which custom and statute can icténghe development of

sustainable water resource management systems
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Appendix 3 Guideline for Focus Group Discussiomwitomen

FOCUS GROUP DISCUSSION GUIDELINE

C.ICE BREAKERS

4.

Introductions

5. Background of participants

6. General state of community

D. ROLE OF WOMEN

1.
2.
3.

Identify women’s use of multiples sources of wdtgrmultiple purposes

Establish women'’s role in decision-making aboutewratse in homestead
Determine women'’s perceptions of water rights esldab different uses in the local
environment — for example clean drinking water,exdbr vegetable gardens, water
for animals etc.

Discuss their perception of and interaction witinfal and informal local water
governance institutions

Determine if there are women represented in loedémngovernance institutions and

their perception of these roles

C. LOCAL WATER GOVERNANCE INSTITUTIONS

Discuss if local institutions facilitate participat of women in prioritization of users

and uses of water

a. Establish the perception of women of theirroleitigzens and rights holders

b. Discuss the relationship between their perceptamsus their actual capacity to
articulate their rights

What decisions are taken in these institutions?tieee gendered or classed patterns

of priority?

How are the women who are represented in the l@atdr governance institutions

elected?

Does the criterion of election depend on age, ddugamarital status,

widowed/single mothers, family background etc.?
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5. Establish who the women elected see themselvespassenting and who do they
see themselves as accountable to

6. Discuss the women'’s perception of local water gghtrelation to different users
and uses

D. WOMEN'S INFLUENCE ON THE FORMATION AND IMPLEMENTATI ON
OF NATIONAL WATER GOVERNANCE SYSTEMS.

1. What are the networks in which the women are embaddamily/kin, political party,
CBO/NGO membership, water users associations etc.?

2. Discuss any government, donor agencies or civiespeneasures that have been

taken to increase their participation and empowaetfe
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Appendix 4: Semi-structured Questionnaire for Gawegnt Officials in Water Sector

WRMA RESPONDENT

PROJECT TITLE: RECOGNITION OF CUSTOMARY LAW FOR SUS TAINABLE
WATER RESOURCE MANAGEMENT: A CASE STUDY OF THE ELGE YO
MARAKWET

Provide respondent with Consent form

INTERVIEW GUIDE FOR GOVERNMENT OFFICIALS

A. BIODATA
1. Name
. Sex
. Designation
. Specific responsibilities in the organisation

. Number of years worked in the organisation

o 00~ WD

. Other relevant working experience

B. INFORMATION ON THE OFFICE/AGENCY

What is the role of your organisation/agency/officevater resource management?
Discuss the organisational structure of the orgsiun

Recruitment of staff for the institution, capadiyilding etc.

Discuss the regulatory framework which the insitatis mandated to implement

o M w0 NP

What instruments are used to implement the rulddams set out in the legal
mandate. E.g. Instruments used to implement prawsof the Water Act on water
use, quality etc.?

6. Discuss challenges faced in implementation of tiesrand regulations under the Act

7. What mechanisms are used to address any confiittthy arise

C. WATERCONSERVATION AND MANAGEMENT
1. Discuss any plans for management and protectiovatér resources in Marakwet

District. Confirm if there any around Sambalat.
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2. Describe how the Authority plans for allocatiormadter resources
3. Have any parties applied for permits to provideawservices in the Marakwet district?

4. What are some of the most important consideratyonstake into account while giving

permits?

5. What rights are granted to the permit holders?
6. How does your agency enforce conditions of the gefim

7. What long term plans does the agency on ensurisigisability of water resources in

the area?

. How does the agency ensure water quantity andtyualntrol in the area?

D. INTERFACE BETWEEN STATUTORY AND CUSTOMARY MANAGE MENT
OF WATER RESOURCES

1.

Discuss any linkages of your agency with commuaggociations/institutions of the

Marakwet
What role, if any, do the customary associationsistitutions play in relation to this

institution’s role and its mandate?

3. What are some of the challenges faced in intenactidhe various institutions?

4. Have any community institutions sought represeniaith your agency?
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