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Abstract 

This project demonstrates the impact that the use of implied trusts has on the rights of land 

owners under the Kenyan land laws. It attempts to shows a trend in the use of implied trusts in 

land related issues using various case law. Case law obtained from the official case database in 

Kenya is used as the main method of collecting data. However, the study also shows how 

acknowledging trusts arising out of customary law claims can be seen as a way to preserve 

culture and tradition but also a way in which the enjoyment of certain rights are limited to 

protect the rights of others . There was a shift in the application of implied trusts arising out of 

customary rights. Courts started to allow customary claims to be the basis for imposing implied 

trusts on land, whereas after the enactment of the repealed Registered Land Act of 1963, the 

courts were reluctant in imposing implied trusts · on the basis of customary rights. The 

application of customary law and common law principles needs to be in line with set guidelines 

and rules, to ensure consistency in providing justice. 
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CHAPTER 1: INTRODUCTION 

1.1 Background of the problem 

The issue of land has been a recurring one in Kenya as proved by the overflowing cases 

relating to land in the courts and the recognition of land issues in the National Land Policy 

(NLP) in 2009 .1 Considering that land seems to be an issue that dictates how people relate to 

each other, it is important to deal with these matters in a way that ensures justice and social 

welfare. 

Towards the end of the 20th century, turmoil in the social life of the United Kingdom created 

a need for greater use of implied trusts to limit unconscionable behaviour in dealings with 

property and to allocate rights in the family home. 2 This was one of the original purposes of the 

creation and use of implied trusts. 

Moreover, implied trusts, according to Lord Denning, exist in order to provide an equitable 

remedy to the aggrieved party so that they can be compensated. He is of the view that implied 

trusts are used only when and if justice and good conscience so require. 3 

Kenya is a common law system and its courts use doctrines of equity and the law of equity 

in order to deal with some issues, including implied trusts. In the 2008 case of Godfrey Kagia 

Githere v George Ndichu Kagia and others4
, the court used the concept of implied trusts in 

dealing with land matters between family members. The judgment allowed a presumption of a 

constructive trust of the land making sure the defendants were given justice but leaving the 

plaintiff unable to claim his ownership rights under the Registered Land Act of 1989 (RLA). 

l.l Statement of problem 

f'he problem in this situation is that the use of implied trusts in cases relating to land brings 

about an injustice in that, land owners are not able to enjoy the privileges that come with being 

a land 9wner be~ause implied trusts are being imposed by courts. These rights include the ability 

to restrict people from entering one's land or to prevent oth.er people from using that land 

without permission. On the other hand, acknowledging trusts arising out of customary law 

1 National Land Policy, Sessional Paper no. 3 of2009, Ministry of Lands, Republic of Kenya, 13. 
2 Hudson A, Understanding Equity & Trusts, 3ed, Routledge-Cavendish, 2008, 5. 
3 Hussey v. Palmer [1972] 1 WLR 1286 Court of Appeal 
4 Godfi-ey Kagia Githere v George Ndichu Kagia and others [2008] e KLR 
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cl~ims cal! be see~ as a way to pr~serve cul!Ufe ;,tnd tra~jt"i9n in additio:t;t to bei_ng a way ip. "irmc]i 
the enjO)'!!lt?!!t of cef1:aip. rights an~ limi!ed.' 

1.3 Purpose of study 

The reason why this study should be conducted is because in Kenya, land is a big deal. It 

was one of the motivations to obtain independence in the years leading up to December 12, 

1963. The freedom fighters were motivated to fight to regain possession of their land that had 

been taken over by the British colonial rulers . 5 Land is an important aspect of the lives of 

Kenyan citizens since the rebellion against British rule to regain their land at the time of 

independence. 

This means that it is important to study the rights people have in land and how they are being 

limited by foreign ideas like common law principles of equity. I say foreign idea because to the 

common Kenyan man who owns land rightfully from his great grandparents, he does not want 

to be told that his land can be taken away from him and given to someone else for example, 

because of the principle of implied trusts. 

Family is the building block of society, it is the glue that holds society together and it is 

important to ensure there is peace and order in the family unit. Looking at the extent to which 

courts should use the law of equity in land issues is important because the people of Kenya 

were not part of the process of making these doctrines of equity but they were part of the 

legislation of the land laws through their representatives in parliament so it would only be just 

and right for them to benefit from the rights given to them in these laws. 

As mentioned above, the reason for creating implied trusts in the beginning was to restrict 

and control unacceptable actions in dealings with property and to allocate rights in the family 

home. This study seeks to drive this noble purpose further in the court systems and judges when 

dealing with land cases. 

5 Jeanne, "'The Mau Mau - Kenya's Freedom Fighters", All Things Kenya, 27 December 2015, 
http ://allthingskenyan.com/ history/the-mau-mau-kenyas-fi·eedom-fightersv on 6 June 2017. 
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1.4 Hypothesis 

That after the enactment of the Registered Land Act of 1963, claims of a relationship of 

trusts arising out of customary law rights were denied and extinguished due to the hunger for 

freedom from all sorts of colonization by giving people the freedom to own land individually 

without having to share. 

That in most recent years, cases involving trusts arising out of customary law claims are now 

acknowledged, bringing back the native ideologies of the African Commons, thus preserving 

culture and customs. Perhaps due to change in perception of what justice really is in the judicial 

system or simply the mere preservation of culture and customs. 

The presence of implied trusts in land matters brings a conflict of laws in terms of iand laws 

and common law. This is a supposition based on the fact that the enacted land laws give rights 

to land owners that are being trumped or negated by the application of the law of equity in the 

form of implied trusts by courts . 

1.5 Statement of Objectives 

1. To observe a trend in the use of implied trusts in land related issues using various case 

law. 

2. To be able to demonstrate the impact that the use of implied trusts has on the rights of 

land owners/proprietors, as it relates to the administration of justice and the preservation 

of customary law rights. 

1.6 Research Questions 

1. What is the impact of imposing trusts in land disputes? 

2. In what circumstances should trusts be imposed by courts? 

3. Is there a limitation of justice and full enjoyment of certain rights when trusts arising 

out of customary law are acknowledged by the courts? 

3 



1.7 Scope and limitation of the study 

1.7.1 Assumptions 

There is actually an injustice in the way the court used implied trusts in the case of Godfrey 

Kagia Githere v George Ndichu Kagia and others to judge the matter. 

There is a social aspect to the use of implied trusts in individual matters/family matters 

The society is affected by the discretion of the judges to use implied trusts in determining certain 

ISSUeS 

1. 7.2 Limitations 

There will be no way to get any opinion from the parties involved in the various cases that 

will be analysed in order to get a different perspective on the issues at hand. 

This study will not have any interviews or questionnaires in order to have a more hands on 

approach to the matter, therefore the study will only be based of case study and research. 

1.8 De"fmition of terms 

A trust is a relationship where a person holds title to property for instance, to use or possess 

for the benefit of another person. It is important to understand trusts by looking at the essential 

elements that create them. First there should be assets, anything that is capable of being owned. 

Equity creates a dual ownership; the legal ownership by the trustee who manages and controls 

the assets, and the equitable ownership which result in beneficial enjoyment by the beneficiary 

(the person whom the asset is being held of their benefit) or charitable purposes are fulfilled. 6 

Implied trusts are those trusts that exist when the court imposes a relationship of trust on 

persons.7 They arise when there is no intention nor express declaration of creating a trust but 

the court finds it just and equitable to impose a trust relationship for the benefit of a party. 8 

Land ownership/proprietorship in simple terms means that a registered person as a 

proprietor is vested with absolute ownership of that land together with all rights and privileges 

6 Equity and trusts, Lawcards Series, Routledge, 2010, 2. 
7 Hudson A, Understanding Equity & Tmsts, 3rd Ed, Routledge Cavendish, London, 2008, 20. 
8 Wm1hington S, Equity, Oxford Press, 2003, 65. 
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that come with that land. 9 However, these rights and privileges are subject to certain overriding 

interests as set out in the LRA. 10 

Customary land tenure is basically land ownership and tenure in common. The LRA 

provides for a register to be kept for community land and its members 11 • This part of the Act 

allows for a group of people linked by ethnicity, culture or similar community interests to have 

rights and obligations over land and land based resources. 12 

1.9 Chapter Summary 

Chapter 1: Introduction; which gives an introduction of the study and provides the route 

to be taken in the research process. The important terms relevant are defined and put into context 

so as to facilitate the flow of information and ideas throughout the research. Assumptions and 

limitations are set out so that the basis on which the study is standing on can be clear to avoid 

confusion. 

Chapter 2: Theoretical framework and Methodology; this section will look at the 

concepts of implied trusts, rights of a proprietor and overriding interests. These concepts will 

be explained and linked using case law and the Land Laws of 2012 Kenya, in order unify and 

merge.the different ideas into a comprehensive framework. An explanation of the methodology 

to be used to obtain information will be provided as well. 

Chapter 3: Comparative study of cases on customary claim; this part will contain a deep 

analysis of Kenyan cases that will support the research. Other African cases will be discussed 

to provide a disparity or a similarity with the Kenyan cases. 

Chapter 4: The paradigm shift of the court's use of implied trusts arising out of 

customary law rights; this will have the conclusive findings obtained from the cases analyzed 

in the case study section. It will contain established opinions and decisions from different courts 

about the issue at hand. A deep and conclusive analysis of the findings will be done. This section 

will contain the meaning and implication of the results in the findings. 

Chapter 5: Conclusion and Recommendations; which will conclude on the issues found 

in the analysis of the findings and will attempt to come up with answers to the research 

9 Section 24, Land Registration Act (Act no 3 of2012) 
10 Section 25, Land Registration Act(Act no 3 of2012) 
11 Section 8, Land Registration Act (Act no 3 of2012) 
12 Section 2, Land Registration Act (Act no 3 of2012) 
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questions. In this chapter, the objectives of the research will be looked at to see whether they 

were achieved. Also in this part, the hypothesis will be compared with the actual results of the 

findings of the research. There will be recommendations that will help in dealing better and 

effectively with the problem in the research topic according to the findings obtained. 
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- -
~HAPTER 2 : THEORETICAL FRAMEWORK AND METHODOLOGY 

Thi§ c!i~J:e.r loo~s a~ tl!_e use of tJ:1;!sts origin.ally and the!f ~pplica~!sm .!!I ~.he ;Kep.y~p. c~:mtext. 

:fhere is ill.l explanation of why customary law rights are a factor in land matters in Kenya and. 

J:low t4ey a.re ~~corpo:r:Med in the Ke~yan laws rel~ting to trus.~s : piffer~n! notions or perceptions. 

of justice are explained in order to understand the delivery of justice by the Kenyan court case 

decisions on imposing relationships of trusts on land owners. The methodology used to coiiect 

information is explaip.ed as well as the justification for such methods. 

2.1. Theoretical Framework 

A trust is a relatioll$4i.P that arises when the legal ownership of property is tran!5ferred by 

one person (called the s~ttlo~) to anot4er (called the trustee) to hold it on beP,alf or for the benefit 

of a third pa.Jj:y (the .beneficiary) 13
. This relationship can be created either e~pr~ssly or the court 

can impose the relationship where there is no express declaration by the s~ttlor. When the court 

4uposes such a relationship on persons, it is called implied trusts and they are of two kinds, 

resulting and constructiv:e. 14 They arise when there is I).O intention no_I express decl<:lfation of 

creating a trust but tpe court finds it just and equitable to impose a ~st relationship for the 

benefit of a party. 15 

lp1plied trusts, according to Lord Denning, e~ist in order t9 provide an equitable remedy to 

~e aggrieved party so that they can be compen~ateg. He i~ oJ the view tl:lat imp!ied trus~s are 

used only when and if Justice and good conscienc_e so require. 16 

The appiication of doctrines of equity and common law in ~enya is founded on the date of 

reception found in theJudicature Act. 17 This act provides that as of 12.'h ;\ugust 1897, the High 

'court, Court of Appeal and all subordinate courts will hav~ jurisdiction to be exercised in 

conformity with common law and doctrines of equity. 18 However, there is a proviso to this and 

it will only apply provided the circumstances of Kenya and its inhabitants permit it. 19 The 

circumstances are not specifically spelled out m the Judicature Act, so it is left to the judges to 

decide these circumstances in different cases. It is difficult to have uniformity in judgments 

13 Nigel Sand Richard E, Trusts and Equity, 7' 11 Ed, Pearson Longman, London, 2005, 8. 
14 Hudson A, Understanding Equity & Trusts, 3'd Ed, Routledge Cavendish, London, 2008, 20. 
15 Worthington S, Equity, Oxford Press, 2003, 65. 
16 Hussey v. Palmer [1972] 1 WLR 1286 Court of Appeal 
17 Section 3(1 )(c), Judicature Act Cap( Act no 16 of 1967) 
18 Section 3(1 )(c), Judicature Act Cap( Act no 16 of 1967) 
19 Section 3( 1 }( c }, Judicature Act Cap( Act no 16 of 196 7) 
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abo).!! 4§.!ng i:tp.p_lie,ci jrusts when the law is not specific on the ~jrcumstance_s and conte:et in 

,whic!_l tl}.ey shiJ)lld be useci. Thi~ !~ aprob~ep1 ~at needs to be addres.sed, so ~a~ tl!ere is certailJ!X' 

in providing justice to the people of Kenya in land disputes. 

All !and }?eliJngip.g tq ~enya, including private, public and COfi.!munity land, is protes;te_d 

under the Constituti911· The pro~ection extend~ to any l~d that is specifically reserved and. held: 

by communities identified on the basis of et):micity, culture or similar community of interest. 20 

Also e~tends to privately owned land, which can belong to an individual by way of registr~!ion. 

J:he idea of priy~te property rights originated from Adam Smith, who wa~ ~n aqvocate of 

capitalism. According to Adam Smith, the fact that people can own property privately benefited 

the ip.d!vi_dual but also inadvertently helps the yvhole society. 21 He was of the mind that if one 

person owned his property, he is more encouraged to work hard on it to produce the best aD.4 to 

grow ~t. Qwning property in common creates a scenario where some people would sit ~round 

and do nothing while they wait to reap the sowing of others, according to Adam Smith. 

Since Kenya has had a history of owning land as a community just like many other African 

countfl.es prior to colonization, it is important to consider the fact that some of these ideologi~ 

and traditions are still kept in mind when legislating laws relating to land. Okoth Ogendo was 

of the view that the concept of customary land tenure was suppressed by the strong coloJ,liar 

view tfutt the native laws and customs were mere stages of the development of African soc~eties 

and so it was not necessary to recognize these native customs and laws. 22 This idea W!!S irt 
relation to the African commons, which were land ownership and tenure in coriunon. This has 

changeci since then and there are now laws regulating land tenure a11ci vesting jndividual rights 

to peop_le making the idea of holding property in common like the pre-cqlonial times non­

existent. However, there is still the concept of community owned la:p.d, as mentioned above. 

This was provided for in the making of the new land laws in Kenya in order to ~eep alive that 

idea IJf the commons. This is in section 8 of the LRA where it provides for a register to be k.ept 

for community land and its members23
. This shows the spirit of preserving culture. and tradition. 

It is important to note that customary law rights have found their way into the legislation and 

20 Article 63, Constitution of Kenya, 2010. 
21 Smith A, Anlnquity into the Nature and Causes of the Wealth of Nations, Strahan W. and Cadell T., London, 
1776. 
22 Ogendo 0, The Tragic African Commons: A Century of Expropriation, Suppression and Subversion, School of 
Government, University of the Western Cape, South Afi·ica, Occasional Paper Series no 24, 2002, 8. 
23 Section 8, Land Registration Act (Act no 3 of2012) 

8 



!~yv~ of !<.eny_a, making ~e111: a sign,ificant aspect to <:9nsid.~! \Yhen dealll1g with land g'!att~~~; 

fur ipstapc~.l 

pespi~ J?l~king l~ws al~<?wing pers~ms and ip.~iyid~als to P"P la!_ld privl!t~ly, tpe doctrines, 

of ~qu~ty a_re 4,1troduced, under the pretext of promoting justic.e and good conscie!lce, as ~ord, 

Denning sa!d. TIJ.is introduction is no doubt in the interest of justice, but should it go so far as 

to invalidate or limit the application of the laws made protecting individual property? I believe 

j~ is crucial to analyse the context and circumstances in which implied trusts should be used in 

land~isput~s, so as to :Q.Ot have a conflict oflaws. Sh,ould the legislated laws on land owneJship 

have more weight over the doctrines of common law such as implied trusts? 

lustice is a complicated concept to defme. In essence, it involves fairness. Justice allows a 

pe.rson to b~ given his or her due in all fairness. But it so subjective that it is not possible to 

have a specific way of knowing what one person deserves and what another does not deserve. 

It is now left to the judge's moral thought to decide in a case if a son for example deserves to 

be giV:en his father's land for free because the son is nice to the father. Judges and ev~n law 

makers are given a difficult task to be as objective as possible in order to make fair law.s and 

judgements. 

For Aristotle, justice consists of what is lawful and fa4:: He says the fairness involves 

~uj.t~ble distributions and that what is inequitable s.tlould be corrected. 24 

for Emma11uel Kant, j~stice is a virtue whereby we re_spect others' freedom, autonomy and 

dignity by not interfering with their voluntary actions, so long as those actions do not violate 

others ' rights. 25 Many judges in Kenya tend to gravitate towards this form of justice as it will 

be later observed in the case study. In cases involving issues of justice being denied in land 

matters, the judge should try to look at whether imposing a trust relationship will violate or 

interfere with the rights of other parties involved in the matter. 

This, in my opinion is what should be assessed when deciding whether implied trusts should 

be imposed by the courts for the administration of justice. This study is heavily leaning on 

Kant's concept of justice and its role in solving land matters in Kenya. 

24 Pomerlau WP (Internet Encyclopedia of Philosophy) 
<http://www.iep.utm.edu/justwest/> on September 7, 2017. 
25 Pomerlau WP (Internet Encyclopedia of Philosophy) 
<http://www.iep.utm.edu/justwest/> on September 7, 2017. 
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Som~ p~CJple are of th~ view tha~ . i~ would pe out of mq_ral considerat~on and respqnsib~i~Yl 

that a f,ather should ~llow gis sons t§ stay in his property o~ h~ye a cla!._m tp it. As h~~J?. beiJl.g~,l 

we are moral creatures. We tend to want to choose the good instead of evil. Aristotle said that 

because of our human nature, we tep.d to want to live a virtuoll;S life which is the most fulfilling 

life that leads to our ultimate happiness, being the end or purpose of man. 

2.2. Research Methodology 

The pritp.ary rese.?rch method tn this study will revolve around case law. To obtain 

informationfor this research, a variety of Kenyan cases will be anaiysed in contrast with some 

English casys in order to see the different ways in which jt,Idges from the common law system 

deal wit_h Implied trusts in family cases. Acts of the Kenyan Parliament and the Constitution 

will be used to get infonnation about the different rights given to land owners and how private 

property is protect~d under Kenyan laws. 

In Additiqn t9 this, text books by prominent authors and professors in the field of lan~ law 

.an~ the l~w of equity will be uself~ 

For secondary r~search, internet searches will be made to obtain web articles and pages, 

relevant to the study to se_e what can be found in the digital world about land and implied trusts., 

2.2.1. Justification of Methodology 

Getting information and data for the research by way of case law and acts of parliament 

makes it possible to appreciate the way the Kenyan judicial system works. Kenya is under 

common law system therefore it would only be right for this study to get its main data the same 

was the judges and magistrates get rulings and judgments. The Acts of Parliament allow this 

study to have accurate information about the rights and obligation given to Kenyan citizens so 

as to relate these rights to the doctrines of equity and common law t~1at the judiciary is guided 

by. 

10 



CHAPTER 3: COMPARATIVE STUDY OF CASES ON CUSTOMARY 

CLAIMS 

This chapter looks at decisions from the Kenyan courts that show the different ways the 

courts apply implied trusts in land matters and its implications on the administration of justice. 

More cases are looked at to show the consequence of changing the court ' s opinion from the 

view that implied trusts should be in fact imposed on land owners in the presence of customary 

law claims. Others show the idea that they should not be imposed due to registration under the 

Registered Land Act of 1963 (repealed) . 

3.1. Denying trusts arising out of customary law 

Obiero v Opiyo and Others (1973j26 

In this case, the plaintiff was a wife of a man called Opiyo who had died and the defendants 

were the sons of a co-wife. She was the registered proprietor of a parcel of land. She claimed 

damages for trespass against the defendants and an injunction to restrain them from continuing 

or repeating acts of trespass. The defendants in their defence stated that they were in possession 

of the land in dispute and that they had cultivated it over a long period of time. They claimed 

that they were the owners of the land in dispute under customary law and denied the plaintiff's 

title to the land. This dispute had been heard and determined in the plaintiffs favour by a land 

adjudication committee and the defendant did not appeal against the decision. The judge in this 

case was not satisfied on the evidence that the defendants ever had any rights to the land under 

customary law. He held that rights under customary law are not overriding interests under s 30 

of the RLA. The defendants were evicted from the land although they had been in possession 

and actually occupation, and cultivated the land. 27 

26 Obiero v Opiyo and others [1973] EA 227. 
27 https://ogekazacharia. blogspot.co.ke/20 15/06/the-absolute-estate-property-law.html on 5 September 2017. 
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Esiroyo v Esiroyo & Another (1973Y8 

The plaintiff was the registered proprietor of the land under RLA. He wanted letters of 

eviction against the defendants of his land. He also claimed for damages for trespass on the 

land, and an injunction to restrain the defendants, their wives and children or servants from 

continuing or repeating any acts of trespass. The defendants were the sons of the plaintiff and 

claimed that they were entitled to certain portions of land and to occupy and cultivate those 

portions because it is land which came to their father from his father and grandfather and so 

forth. They claimed that their rights were founded under the Luhya customary law. The courts 

held that rights under customary law are not overriding interests under s 30 of the act. The court 

seems to have adopted the position that the plaintiff was no longer bound by customary law 

since the provisions of the act had taken away the matter in dispute out of the purview of 

customary law meaning that customary law rights are extinguished upon registration of land 

under the RLA. 29 

Allan Kiama v Ndia Mathunya and 9 others (1978) 30 

Karuma Kiragu had transferred land to the appellant Allan Kiama, who subsequently filed 

suit to eject respondents on grounds that they were trespassers. The respondents counterclaimed 

the case on the ground that the land belonged to their clan and therefore prayed for a declaration 

that the appellant held the land in trust for the respondents and alternatively the respondents 

prayed for a declaration that the appellant held the land subject to the rights of possession, 

occupation and cultivation of the respondent. The Court of Appeal declined to issue a 

declaration of land in trust which had been granted in the high court and this was despite the 

fact that there was evidence that during land adjudication and registration, the suit land was 

registered in the name of Karuma Kiragu so that he could later transfer the land to the rightful 

28 Esiroyo v Esiroyo and another [1973] EA 388. 
29 Esiroyo v Esiroyo and another [1973] EA 388. 
30 Allan Kiama v Ndia Mathunya and 9 others [1978] eKLR. 
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owners after the rightful owners had been released from detention. Some of their relatives were 

on the land during land adjudication and registration. Karuma Kiragu who had been registered 

as absolute owner, on first registration without the words "as a trustee" having been entered on 

the land registrar had subsequently transferred the land to the appellant. In refusing a declaration 

of trust, the Court of Appeal held that it had not been proved by expert evidence that Kikuyu 

customary law contains the concept of a resulting trust within the jurisprudence as demanded 

by ss 48 and 51 of the Evidence Act. The Court of Appeal therefore ordered rectification ofthe 

land register in favor of the respondents on the basis of the overriding interest under s 30(g) of 

theRLA. 

Muriuki Marigi v. Richard Marigi Muriuki & others (1996) 31 

The three sons of Marigi sued him in the High Court to compel him to equitably subdivide 

the parcel of land registered under his name under the RLA, fearing that the father intended to 

subdivide the land in a manner that would disadvantage them. 

The Court of Appeal found that the claim of the son was based on customary law rights, 

which were excluded under ss 27, 28 and 29 of the RLA. According to the court, the effect of 

ss 28 and 29 is that the rights of a registered proprietor of land under the Act are absolute and 

indefeasible and can only be subject to rights and encumbrances noted in the register, or 

overriding interests which are set out in section 30. The court found that the evidence adduced 

did not indicate whether the Kikuyu customary rights of the parties were noted in the Land 

Register, in the absence of which the court could not infer or imply that the rights were in the 

. 3? register. -

31 Muriuki Marigi v Richard Marigi Muriuki and others [1996] eKLR. 
32 Busalie J, "The Practice in Land Law andd Succession in Kenya: Constraints on the Full Enjoyment of Human 
Rights", Unpublished LLM Thesis, Lund University, Autumn 2006, 54. 
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It is important to note that in the circumstance where there are ancestral claims over land, it 

is problematic and complex to determine the rights held on that particular land. The court shied 

away from imposing a trust relationship in this case because of the issue of customary rights, 

which were not envisaged by the land laws at the time. The defendants, Richard and Lydia 

Muriuki were relying on s 3(2) of the Judicature Act, which states that courts may be guided by 

African customary law so far as it is applicable and not repugnant to justice and morality or 

inconsistent with any written law. Mr. Muriuki Marigi was the registered owner of the land, 

which gives him the right to do with his land as he pleases. The RLA gave the father rights over 

his land and so customary law rights could not override the rights conferred in the Act at the 

time. They did not fall under overriding interests. 

The court brought out the fact that in the Law of Succession Act, the estate of a person is 

only available for subdivision or claim only after he or she is dead, whether there was a will or 

not. The Act only comes in operation when a person dies and not before. 33 The court said that 

"The defendant was still alive, and he was the registered owner of the suit property. He has the 

free will to decide whether he wants to subdivide his property and distribute it. He may not be 

urged, directed or ordered to do it against his own will. " 34 

This is a position that goes hand in hand with Kant's notion of justice, which involves 

respecting the freedom and autonomy of persons, and not interfering as long as it does not 

violate the rights of others. 

3.2. Acknowledging trusts arising from customary law 

Joseph Githinji Gathiba v Charles Kingori Gathiba (200Jj15 

33 Section 3( 1 ), Law of Succession Act (Act no 14 of 1972). 
34 Muriuki Marigi v. Richard Marigi Muriuki & others (1996] e KLR. 
35 Joseph Githinji Gathiba v Charles Kingori Gathiba (2001] eKLR. 
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The plaintiff brought a suit against a defendant who was his younger brother seeking him an 

order to restrain him from trespass or carrying any acts in relation to a piece of land of which 

the plaintiff was registered as an owner under the RLA. The plaintiff stated that he had solely 

paid for the purchase price of the land and it belonged to him absolutely and free from any 

claim by any family member. The defendants opposed the suit claiming that the land belonged 

to the family as it had been purchased by their late father. During the period of land adjudication 

and registration which came after their father's death their clan decided that the land should be 

registered in the name of the plaintiff to hold it on his own behalf and on behalf of the 

defendants. The defendant was not registered as a joint owner of the land directly because 

Kikuyu customary law did not permit unmarried men to own land. 

It was held that despite the fact that customary law rights did not constitute an overriding 

interest, the same registration also recognizes trusts in general terms, and did not specifically 

exclude trusts originating from customary law, then such registration does not relieve a 

proprietor from any duty or obligations to which he is subject to as a trustee (created by the fact 

that under African customary laws, a person can hold a piece of land in a fiduciary capacity 

under a customary law). This was suggested in the proviso to s 28 of the RLA. 

It was finally held that the land belonged to the plaintiff and the defendant as tenants in 

common in equal shares, and that the plaintiff as a proprietor holds the land in trust on his own 

behalf and on behalf of the defendant. The defendant was not a trespasser on the land and the 

plaintiffs claims were dismissed.36 

Mukangu v. Mbui (2004)37 

36 Joseph Githinji Gathiba v Charles Kingori Gathiba [2001] e KLR. 
37 Mukangu v Mbui [2004] LLR 4317. 
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The father was the registered proprietor under the RLA. His son allegedly threatened to harm 

him and had provoked him, so the father wanted him evicted from his land and so filed a suit. 

The son denied the allegations and pleaded that his father was holding the land in trust for all 

the family because the land was ancestral land devolved to the father upon the death of his 

grandfather. The father claimed he had purchased the land and registered in his name a portion 

of that ancestral land. The case went through appeal after being dismissed on the grounds that 

no evidence was given to show cause of action to warrant eviction of the son from the family 

land. On second appeal, the case was dismissed as well. This was after the court ruled that the 

concept of intergenerational equity should be brought up in this case, where the land is held by 

one generation for the benefit of the succeeding generations. The holding was that the son was 

in occupation and possession of the land since his birth with the consent and knowledge of the 

father, had a permanent house there and since the father was not going to compensate for that 

permanent house, it would not be right to evict the son. Therefore it was the final determination 

of the court that a trust arose from the possession and occupation of the land by the son and this 

trust has protection arising under ss 28 and 30 of the RLA. 

The land in question was unregistered. The father had inherited that land from his ancestors 

so he could not claim absolute rights. Therefore, the court ruled that the son was entitled to live 

in that land and the father held it in trusts for the whole family. 38 

Godfrey Kagia Githere v George Ndichu Kagia and others (2008) 39 

The case involves a father and his five sons. The father initiated the suit wanting his sons to 

be evicted from his land and for him to be declared the registered owner of the suit premise. 

This was due to the fact that his sons had started to force him to sub divide his land among them 

against his wishes. The sons had become aggressive towards the applicant and they wanted to 

38 Mukangu v. Mbui [2000] LLR 4317. 
39 Godfrey Kagia Githere v George Ndichu Kagia and others [2008] eKLR. 
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build their houses in his land without asking for his permission. One of the applicant's sons 

who is not a defendant in this case, testified that all the accused had refused to sell anything to 

contribute to the payment of the purchase price of the suit premise. 

The sons sought to be recognized as beneficial owners and alleged that the plaintiff owned 

the suit land in trust, having sold the family ancestral land and used the proceeds to buy the suit 

premise.40 They also ask the court to declare the presence of a constructive trust, seeing as they 

allegedly made financial contributions towards the settlement of the purchase of the suit 

premise. The sons also asked the court to prevent their father from interfering with their 

occupation of the land claiming they have beneficial rights to occupy the land in question due 

to the presence of an implied trust.41 

The court ruled that it would be against public interest and good order to evict the sons from 

the land because it would be perpetuating poverty and homelessness. The judgment was in favor 

of the sons and the father was ordered not to evict them not to interfere with their occupation 

of the land. The sons were advised to respect and provide for their father. 42 

40 Godfrey Kagia Githere v George Ndichu Kagia & others [2008] e KLR. 
41 Godfrey Kagia Githere v George Ndichu Kagia & others [2008] e KLR. 
41 Godfrey Kagia Githere v George Ndichu Kagia & others [2008] e KLR. 
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<;HAPT~~ 4: T~~ PARADIGM Sffiff OF TJI¥ COU~T'S USE OR 

~MPLlED TRUSTS ARISING OUT Of CU~TOMA;RY LAW RIQHT~ 

J~s chapter loo~s ~t 1!te trend that shc;>ws ti}t? shift in the <;ourt' s po~Jtion on in;tpJieq trust~ 

~nd discusses the events that led to the determination of these cases and the implications of such 

outcomes. There is an analysis of the judgmellts of the courts in the various cases and p9ssible 

reasons why t!J.ose conclusions were reached. 

4.1. Possib!e ju~tifications for the shift in the use of implied trusts 

From the comparative ~tudy of cases inthe previ_ous chapter, it can be Sy~n that i.J?. the periods 

between 1963 to aroun4 2000, and after the enac~ent of the Registered Land Act of 1963, 

claims of ~ relationship of trusts arising out of customary 'taw rights were denied and 

e.xtinguished. This denia·l can be d~e to various. factors, inclu~ng the political si~ation at the. 

time which was tense and just having recovered 4Idependence, the social n<?Ifi!.S dominating tP.e 

country at the time or th~ thirst for complete fre~dom to own land inqividually, a thirst brought 

about by the past colonization th~t Kenya had j~t escaped by .its independence in 1963 .43 
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Trend of the court's position on imposing implied 
trusts araing out of customary law claims. 

1963 to 2000 2001 to 2009 

_.,_ Denying customary claims -G-Acknowledging customary claims 

Figure 1 Chart showing trend in courts imposing tmsls based on custommy claims. 

The case law shows that in the most rec~nt years (between 2001 to 2009), cases involving trusts 

arising out of customary law claims are now acknowledged, bringing back the native ideologies 

43 http: //www.sahistory.org.za/dated-event/kenya-granted-independence on 8 Jnauary 2018. 
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qf the AJJican r;offi.P10J.1.8, thus preserving culrure al!d cu~~otp.S. Wl1y? Simply ~e mer~ 

preserv11!~on of c¥ltqre and C).l~!OI!l§? ·or p~rh~ps due to y]lange ~~ per~eptio:p. of what j~tiC<?1 
really or what is perceived as "repugnant". ln the early :i l 5' century, Kenya experience<! a lot of 
changes in the politicaf space. TQ.e then President Moi, announced that he would not be running 

again fgr presidency.44 This J?lUSt have caused a lot, of iib<?ration,. since Moi had a regime that 

thrived in corruption, tribalism and discrimination. The JMF and the World Bank had cut off 

financial aid to Kenya to force Moi to carry out more economic re(orms. Tb,e institutions 

maintai:ued t.hathis regime did little to improve its record of corrupti9n, ethnic favouritism and: 

human t:tghts abuses.45 From i 978 to 2001, he centrali?ed and pers_onalized power, becoming. 

oppressive and authoritarian. 46 With :f<.ibaki as the subs.eq~~n~ pres.ident, he leg the country to 

the promulgation or' a new ConstitUt~on47 that sought to dea_i and ~orrect all the things that were 

wrong wi~h Moi 's regime. The · Constitution allowed for the e:limination of all forms of 

discrimination, with specificity to gep.der discrimination in land ownership. 48 There was 

provision made . for equality al!d the equal ~eatment of me.n a1.1d women in the political, 

_econorni_c, cultural and social space. 49 An important provisi9n th~t ~s relevant to this study is 

the one pecyaining to ~he use of ~d!tional dispute resoluti.on 111.e~haill..s.ms (TDR.Ms ). 50 TDRMs 

are ancJ;10req and . fipnly em~edd~g ~ the custO!fi.S and traditiO!lS 9.~.communities ~ndthus· 

being part anq parcel 9f !heir ltyes. 51 

The. judicial syst~m. from the i 960s to the 1990s, it seems, saw £t just and fair to allow a~ 

individl)al to own land, without any implications of custoll).ary law that would deny .. that 

individual the rights of ownership of the land, even if according to customs, other individuals 

should have rights over that land. It is clear that the courts at that time did not see justice as 

respect of others' freedom, autonomy and digt:IltY by not i~terfering with their voluntary actions, 

so long as those actions do not violate others' rights. 52 

44 https://www.britannica.com/place/Kenya/Kenya-in-the-21st-century on 8 January 2018. 
45 http://news.bbc.co.uk/2/hi/africa/2161868.stm on 28 January 2018. 
46 Korwa G. and Munyae 1., "Human Rights Abuse in Kenya Under Daniel Arap Moi, 1978- 2001 ", Afi·ican 
Studies Quarterly, Volume 5, Issue 1, Winter 2001. 
47 Consitution of Kenya, 2010. 
48 Atticle 60, Constitution of Kenya, 2010. 
49 Article 27, Constitution of Kenya, 2010. 
50 Article 159, Consitution of Kenya, 2010. 
51 Kariuki F., "Applicability ofTraditional Dispute Resolution Mechanisms in Criminal Cases in Kenya: Case 
Study of Republic v Mohamed Abdow Mohamed[2013) eKLR", 2014. 
52 Pomerlau WP (Internet Encyclopedia of Philosophy) 
<http://www.iep.utm.edu/justwest/> accessed September 7, 2017. 
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fi.ow~ver, we C(!n ~ee a P.~digm shift in the court ~y:~tem, \YQere courts fmd jt fair !o impose 

trusts arising from customary ~la!~, allowing perso~ to enjoy Ijghts over a paf!icularprqperty; 

even if it is owned by another individual. This is because, in den)'ing people who.have righiful 
. . 

customary claims over a property the right to access and enjoy tgat prop~rty, would be violating 

their Ijghts. 1his notion allows courts to objectively access and ba!ance the rights qf an 

indiv~d,ual versusJhe rights of other peopJe, which help~ in achieving the common good for alL 

The presence of implied trusts in land issues brings a conflict of laws in terms of enacted 

land laws and customary law. This is observed in the cases analysed, like the Obiero case ·where 

there was an issue of whether customary rights are overriding interests on the right of owner 

given under the repealed RLA. 53 The enacted land la~s give rights to land owners whose rights 

are being trumped or :negated ~y the applicat~on of implied trus!s on th~ basi~ of customary 

claims. This brings conflict of laws, and it is left to the courts and judges to decide which law 

is applicable or whether it is possible for one law to be applied without causing injustice. 

In the Godfrey case, there was a conflict between the rights of a registere:d owner and land 

ownership as w~ll as occupation by members of a family. 54 The fights of the father as the al!eged 

land 9wner should have b~en properly given atteption because if the intt!rest of the majority 

was f4e only thjng .considered the~ it wot!ld j!JSt be ap.other utilitarian way of judging matters .. 
. . 

" ~ . 
The common good, which the law is meant to advocate for, would pot be achieved. 

Th~ father als9 . had a right to do as he wished on his land. Was it correct for the cpurt to 
. . . . 

impos~ the constructive tru§t on the land in question? It would seem so because the judgme11t 

provided that )he reason why the con_structive trust being imposed is S!) that there ·is no 

perpetuating poverty and homelessness and for public interest. The court di9- not explain or 

expound on what it meant when it said it is for public interest to allow the sons to remain in the 

father's land. This imposing of a constructive trust is limiting the r~ght of the proprietor to do 

with his property as he wishes subject to overriding interests. Despite the fact that the title was 

not yet transferred to the father, he still had rights over that property. 

Further, the court in the Godfrey case made an observation about taking into consid~ration 

the voice of the family matter. It was said that since the mother of the defendants and their uncle 

has urged the court to not evict the sons. 55 In a family setting, for the common good to be 

53 Obiero v Opiyo and Others ( 1973) EA 227. 
54 Godfi'ey Kagia Githere v George Ndichu Kagia and others (2008] eKLR 
55 Godfi'ey Kagia Githere v George Ndichu Kagia and others [2008] eKLR. 
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,l;l-9lrieve~, a~L the memh~cyrs must_ be .ii1:>le, JQ parti9jpate tow~rQ§ ~h.e &91Y~Yeill~!!~ of~apiJ.!l!es_s; 

Justice on thy other }!and m~a~ giv!!}g ~cp. .mie his or her cJJJ.y· . T_lle §<l~;~ !!I my .opiniQQ, having 

be~ disryspygtful~tn<J aggressiye tpwar~s their f!ither, d9 gbt S!eserve ~(> jje ailowe~:l. ~9 stay ~! 

the land in {4~p~te, SQ there shqul~ not be an ill1plied trust imP9Sed by t!!e c:;ourts. It !s nqt tl,le~lj 

due to reeeiye benefit from being bai peop!e.· But thef! again, tlris ariDunent is based oh 
~ '· ., 

assessing thy morality oJ hunian a~~i_on~, ~hic.h th~ courts US!-!ally ten4 to shy away from. 

As a result of this judgment the family was left divided. The mother of the sons w~re one 

side and the father and his. other son who was supporting him on the other side. The judgment 

in this case shows a negative impact OJ! the famiiy instithtion. It is ci,ear the disharmony that 

;has been created in tb,is f~mily by tpe judgemcypt. Harmqny comes with baving j'!lsJite, which 

<!llows fairn,ess and so avoids con:flict and disorder. If then! is no justiccy, there will not be peace 

an,d harm~.my. 

. ,... ~ . . 

It seemed t() be r~sonable for the court to use implied trusts in land disputes only when 

jUstice so requires and in good consc~ence. It ~ould have J,Jeen mifair to allow the son in the 

Muriulfi case to subdivide the property of the appellant who was stili alive against his wishesr 

This would pe l.im!ting ._the righ!s of a Ian~ O\yner. The coqg, right(y sp, did nqt im.pose aJ! 
~ . . ' 

implied ~.~ts. in this case !J.ecause it would ha.ve been unfair tp the appe,llant, see4J.g as l;le is th~ 
. . 

registered owp.er and there was not contrihutiqns made by anyqne else towards the . a.cq~isition 

_of the estate. ~u~toma,ry rights. couk! noj be il].v<ik~d i:p. this case since ~l;le Ia.w does not list them 

.a.s overriding_ interests as seen in J+~iroyo v Esiroyo ani another56 and Obiero ~ Opiyo a~d 

ot/ters.57 

The registered owner is. able to prove that the land belongs to him by title deed and that_ 

customary rights should not be invoked when the land has been regis~ered under the relevant 

act. Just becall§e there are traditions and customs does not necessarily m~n that the law enacted 

giving individual rights over land should be overlooked. The overriding interests that affect a 

person's land tenure do not include customs and traditions. These are issues that Wt:re abolished 

by the enactment of the Registered Land Act which is now repealed by the Land Registration 

Act of 2012. There must be a reason why customs were not included in that list. 

56 Esiroyo v Esiroyo and another [1973] EA 388. 
57 Obiero v Opiyo and Others [ 1973] EA 227. 
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When Jhe issue invol~es, _lik~ ·mJhe M,uka1Jgu case58, land fu.at is deemed tope customa!Yi 

or belonging to a p~icular tribe or ethnic group, the~ issu~ of iJ?.dividual land OWJ].~rsh._ipj 

should not be imposed. The land is held in trust for all to use and benefit equally. lil such! 

instances, then it is absolutely justifiable for courts to imppse the concept of impp.~d tiJ1sts ~d 

this imposition would not be limiting the rights of land. proprietors as given uiider the Land1 

Registration Act of2012 under section 25. 

58 Mukangu v Mbui [2004] LLR 4317. 
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CHAPTER 5: CONCLUSION AND RECOMMENDATIONS 

5.1. Conclusion 

It is clear, from this study, that implied trusts can be imposed on land owners when it is 

apparent that justice will be observed on the aggrieved party. The same position is that of the 

English courts, where the application of implied trusts is discretionary to the judges and that 

circumstances of each case must be analysed carefully to decide how the implied trust can be 

imposed on the parties despite the lack of consent or intention of the registered owner of the 

property. 

The trend ~b~erved shows a shift in the court ,.s retuctance to""iccommodate claims arising 

out of customary rights. It started to impose implied trusts on custom.ary nght~ from th,e early 

i 1st century. There seem~g to have be.~n a change in perct<ption of what justice really is in the 

judicial system and a change in what is now per~e{ved to be repugnant about customary laws,. 

beca\lse they are now being recognized easily J?y tll.e court,s as \Yell as sos;i~ty .. in geJ;ler<J,I; ~au 

b~fore, _ where they were seen as primitiye and inup.oral. 

Before the application of the now repealed Registered Land Act Cap 300 of 1989(RLA)59
, 

it was custom that land belonged to th'? entire community and its members. All members were 

entitled to occupy and work on the land, enjoying beneficial interests by virtue of birth, 

marriage or other ways of incorporation into that community. 60 This means that the issue of 

customary rights was not one that could cause injustice and division in families because they 

were recognized and supported by the law at the time. As the RLA was repealed, some of these 

customary claims were extinguished due to the fact that they were not specified as overriding 

interests over a person's land. This led to numerous claims of injustice where mostly family 

members would want to claim certain rights over a piece of land but they could not. However, 

as the 21 51 century drew near and all the changes that came with it, courts started to allow and 

entertain claims on property, arising out of customary rights. This was to preserve the inherent 

cultural history of the country as well as for the interest of justice. The events that may have 

caused or facilitated this paradigm shift could );lave been the end of Daniel Arap Moi as head 

of state, who many considered a dictator. It could also have been due to the changing 

perspective of how African customary law could be applied, without it being repugnant to 

59 Registered Land Act (Chapter 300 of 1989) Repealed. 
6° Kanyinga K., Re-distriblltionfrom Above: The Politics of Land Rights and Squatting in Coastal Kenya, The 
Nordic Africa Institute, 2000, Research Report no. 115, 31-33 . 
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justice and .w.orality. !'f9t <tll f\fii}?.a.n g_ustomary la~ is r@Pugp.a.nr to jJJ.§!ice and morality_ as i§! 

often mi~~ken. The cgup: tpay have realiz~q this and so ·t!J.~Ji f9.un<:l -~- w~y to introQ.u9e it bfi~kl 

~p.to the a<:lministration of justice . fhrough imp lle(l trusts created on hmd and. prop~rtY: -~. Thes~ 

smstoma.ry !aws are 11;q~ been lapelled a~ prin:Pt.ive and ilpmora~ a11~~re. The so~iety· now,l 

embraces their diversity -and their cultural his_tory in a way _that allows the co.urt to see th~ 

positive in recognizing them and preserving them for the future g~;:neratio~ns . 

Parties to a dispute involving family members still remain family even after the conclusion 

of the matter. This means that they will have to live together in the same society and it is 

important for them to be able to coexist peacefully. This cannot happen ifthe court process was 

too technical and formal, because the parties would not have expressed their true emotions and 

feelings because the court does not give them space to do so. It is important that all parties are 

able to live with each other peacefully to maintain harmony and order in society. Case law: 

studied showed that families were broken during and after the proceedings. We cannot have a 
judicial system that causes families to be. broken because the society is founded by· these· 

families. 

5.2. Recommendations 

First of all, the court needs to have a look at the society and critically evaluate what the 

consequences of their decisions may have on it, because, when they suppress customary rights, 

it shows that they (customs) should not be embraced in the formal and public sphere and it gives 

them a negative connotation. The rights of others have to be balanced and weighed fairly so 

that justice is administered to all parties involved, without killing and rendering customs and 

traditions useless in society because they have a big role to play in ensuring the preservation of 

the state's history and culture as well as its diverse tribes. In recent years, it has been observed; 

that tribes, ethnicities and cultures are being embraced openly and are portrayed so positively_ 

.that it would be moving backwards if the courts suppress the manifestation of such cultures in 

the judicial system. Therefore courts in their judgments should make the importance of cultur~ 

clear so that when other judges refer to the judgment, there is clarity as to where culture stands. 

In order to maintain peace and harmony in the family and in society in general, there should 

not be unnecessary interference in family matters. The court needs to take a step back and give 

a chance to the families involved to solve the dispute outside the court in some instances. 
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Mediation and other forms of Traditional Dispute Resolution Mechanisms should be 

encouraged in order to avoid tensions and separation between families. This is already provided 

for in the Constitution but parliament needs to make laws effecting this and provide a 

framework for them to work properly. Better yet, there needs to be a judicial guideline that 

clarifies the proper way to apply s 3 of the Judicature Act. This will endure that courts have a 

way of applying the section appropriately and consistently. 

Re~torative methods of providing justice shoul4 be incorporated in the legal process so that 

at the end of the dispute, all parties are able to continue living in harmony and peace. 61 For 

instance, plaintiff and defendant and all other family members involved in the land dispute 

should have victim offender mediation that will help them come up with a solution on their 

own. This helps in restoring broken relationships and thus keep a society together. 62 

61 Nugent W, Williams M and Umbreit M, Participation in Victim-Offender Mediation and the Prevalence and 
Severity of Subsequent Delinquent Behaviour: A Meta-Analysis , 2004, 408-415. 
62 Daly K, Restorative Justice: The real sto1y, School of Criminology and Criminal Justice, Griffith University, 
Australia, 2001, 6, 13. 
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