e otrathmore
i Strathmore University

UNIVERSITY SU+ @ Strathmore
University Library

Electronic Theses and Dissertations

2019

Public-private partnerships in the energy
sector in Kenya: the case for effective public

participation

Scola Nduku Munyao
Strathmore Law School (SLS)
Strathmore University

Follow this and additional works at https://su-plus.strathmore.edu/handle/11071/6780

Recommended Citation

Munyao, S. N. (2019). Public-private partnerships in the energy sector in Kenya: The case for
effective  public  participation  [Thesis,  Strathmore  University].  http://su-

plus.strathmore.edu/handle/11071/6780

This Thesis - Open Access is brought to you for free and open access by DSpace @Strathmore  University. It has been accepted for
inclusion in Electronic Theses and Dissertations by an authorized administrator of DSpace @ Strathmore University. For more
information, please contact librarian@strathmoreedu


https://su-plus.strathmore.edu/handle/11071/6780
http://su-plus.strathmore.edu/handle/11071/6780
http://su-plus.strathmore.edu/handle/11071/6780
mailto:librarian@strathmore.edu

STRATHMORE UNIVERSITY

STRATHMORE LAW SCHOOL

JUNE, 2019

MASTER OF LAWS THESIS

TOPIC: PUBLIC-PRIVATE PARTNERSHIPS IN THE ENERGY SECTOR IN
KENYA: THE CASE FOR EFFECTIVE PUBLIC PARTICIPATION

By:

MUNYAO SCOLA NDUKU

ADMNO: 110319

SUPERVISORS: DR ELIZABETH MUTHUMA & DR PETER KWENJERA

Submitted in partial fulfillment of the requirements for the Master of Laws Degree
(International Financial Law and Regulation) Strathmore Law School, Strathmore

University.

i|Page



Contents

DECLARATION ..ottt ettt sttt sttt b ettt b et e b e s e b et e bt b e st st e st e be st sbentebeneebeteneneas iv
APPROVAL ...ttt b et bt b et h b e bt s b bt e b st et e e e b et et et e b et et et e b e e ebe e ene e iv
ACKNOWLEDGEMENTS ......ooiiiiiiiiieie ettt sttt n et naeieas v
ABBREVIATIONS ...ttt ettt b st b st st sttt et e e b et et et e b e e ebe e ene e Vi
LIST OF CASES ...ttt bbbt b e bbb e bt b et st e st e b et et et b e e eee vii
LIST OF STATUTES AND REGULATIONS ........ooiiitiiieitetntneeeeeeeet st viii
ABSTRACT ...ttt b et bbbt b e b et bt b et bt eb et bt n s et 1
CHAPTER ONE ...ttt ettt h bbbt s b et et b et et e b et et et ebe st esensens 2
L1 INEEOAUCHION ...ttt sttt r e 2
1.2 Problem Statement............cccooueiiiiiiiiiniiniiecee ettt 7
L. HYPOLRESES ...ttt st s b e et st s h et bt st besae et bt anen 7
1.4 ReSEArCh ODBJECLIVES......c..eociiiiiiiiiiiiieiestee ettt sttt st sbe et e sb e et e b sae et e sneeanes 8
1.5 ReSearch QUESTIONS ........cc.oiuiiiiiiiieiiete ettt sttt ettt st e sat e besbe et e besateeesaeeneas 8
1.6 Literatire REVIEW .........coeiiiiiiiiiiiiicier ettt st st b et bt et b e sae et b eanas 8
1.7 Methodology and APProachi.............ccoecuiiiiiiiiiniiiiiiienie ettt saeesaeesaresreeneees 11
1.8 Limitations and ASSUMPLIONS ..........cccociruiiiiiiiiieiiiiiieeeeneetee ettt 12
1.9 Chapter BreaKdOWI..........cc.couiiiiiiiiiinineeceee sttt sttt 12
CHAPTER TWO ...ttt bbbttt 14
2.0 Conceptual FrameWoOrK............ccccoeiiiiiiiiiiiiiice et 14
2. INEPOAUCHION ...ttt sttt s b et e et be b ne e 14
2.2 Emergence and Definition of Public Participation...............ccccecevvvieciriencieniineeese e, 14
2.3 Justification for Public Participation ...............cccccvvirieiiiieiiiicese et 16
2.4 Stakeholder Analysis TOOLS ...........ccccoriririniiriiieee e 17
2.4.1 Imperial College London's Influence-Interest Grid ............cccocevevvreiieiinnieniincnnieeieeenn 17
2.4.2 Bourne's Stakeholder Circle.............ooooueiiiiiiiiniiiniiiicee e 18

2.5 ACCOUNTADIIIEY ......oeeiiiiiiieece ettt b et 18
2.6 Public Participation in Environmental Decision MaKing ............ccccccevevenenenenenniencnenenene 20
2.7.0 Public Participation in International Law ............cccccovvivviiiiinniennien s 21
2.7.1 Sherry Arnstein’s Citizen Participation Ladder...............ccccooiinininnincnienee 21
2.7.2 Rio Declaration on Environment and Development ...............cccocovinencnieneniniinenenennenn 23
2.7.3 Aarhus CONVENTION .......c..ccoiiiiiiiiiiiiiieicce et 24
2.7.4 African Charter for Popular Participation in Development and Transformation......... 26

ii|Page



2.7.5 Public Participation SPeCITM ............cccooiiiiiiiiiiiiiiiei ettt 29

2.8 Proposed Parameters for Effective Public Participation ..............cccocovevinenincnennenencncnene 29
2.9 CONCIUSION ...ttt ettt ettt a bt b e e bt et et e bt e bt eb e e bt sa e b et et et eneebesbeenenaens 31
CHAPTER THREE ........cooiiiiiiiii ettt sttt b ettt 33
3.0 Policy, Legal and Regulatory Framework Governing Public Private Partnerships in Kenya.33
BT INELOGUCHION ...ttt ettt b e bbb e bt e e et eaeebesbeene e 33
3.2 Policy Statement on Public Private Partnerships 2011 ..............ccccooiiiiiiininniininenecceeeee, 35
3.3 Public Private Partnership Act No. 15 0f 2013 ..........cociiiiiiiiiiie e 37
3.4 Public Private Partnership Regulations, 2014..............cccocorieiiniiiininieneeeeeeee e 39
3.5 The Public Participation Bill, 2018 .............cccoiiiiiiiieeeeeeeee e 42
3.6 Application of the Constitutional Principle of Public Participation by the Kenya Courts..43
3.7 CONCIUSION ..ottt ettt ettt et be e b s bt et e bt st e st e s bt et e sbeemte bt saeenbesneeanes 46
CHAPTER FOUR.........coiiiiiiiee ettt ettt sttt ettt b ettt eb et enensens 48
4.0 Case Study: Public Participation in the Lamu Power Project ..............ccccooooniiiiniiiiniinee 48
4.1 INEEOAUCHION ...ttt ettt s a ettt be e enes 48
4.2 Stakeholder Mapping and Identification ...............cccceceviiieiiininieniceeeee e 50
4.3 The Public Participation ProCess ............cccccouioiiiiiiiiininiccceeeee s 52
4.4 Stakeholder Issues Arising from the Stakeholder Meetings..............ccccoveriierineeneneesieneeene 54
4.5 APCL’s Response to Stakeholder ISSUES ..........cccccevviriiiiiiiiieenienienie e see e 56
I N T 1 3 TP 57
4.7 CONCIUSTION ...ttt ettt b et b et b e b e et se bbb anes 60
CHAPTER FIVE ...ttt 62
5.0 Recommendations and Conclusion ..............c.coccoviiiiiiiiiiiiii e 62
ST INEPOGUCHION ...ttt b e s b et n e e e et b s b b nre s 62
5.2 Public Participation Challenges and Proposed Solutions.............c.ccccooevevenenieniennienicncnennene 62
5.3 Proposed Amendments to the Public Private Partnership Act, 2013.............cccccevevrierrienrnnnns 64
5.4 Regulatory Gaps in the Public Private Partnership Regulations, 2014 ..............cccccoecvrenenene 65
5.5 Gaps in the Proposed Public Participation Bill, 2018..............ccccooininiiininiieeenereeee 66
5.6 CONCIUSION ...t sae s 67
B3] F 0 Tea 2 0') 1 OSSPSR 69

iii|]Page



DECLARATION
I declare that this work has not been previously submitted and approved for the award of a
degree by this or any other University. To the best of my knowledge and belief, this thesis
contains no material previously published or written by another person except where due
reference is made in the thesis itself.

© No part of this thesis may be reproduced without the permission of the author and
Strathmore University.

Munyao Scola Nduku

10" June, 2019

APPROVAL
The thesis of Munyao Scola Nduku was reviewed and approved by the following:

Supervisors

Dr Peter Kwenjera,
Academic Leader, LLM Program, Strathmore Law School,
Strathmore University.

Dr Elizabeth Muthuma

Lecturer, Public Policy & Research

Programme Lead, Public-Private Partnerships, Strathmore Business School
Strathmore University.

Dr Luis G Franceschi,
Dean, Strathmore Law School,
Strathmore University.

Professor Ruth Kiraka

Dean, School of Graduate Studies,
Strathmore University.

iv|Page



ACKNOWLEDGEMENTS
I thank the Almighty God for the gifts of life, good health, financial provision and a sound

mind all of which facilitated the undertaking of this research;

Much appreciation goes to my supervisors, Dr Muthuma and Dr Kwenjera who read and re-

read my drafts, guided me and provided insights that enabled me to finetune this research;

My mentor, Mr Elisha Zebedee Ongoya, who encouraged me to pursue this programme and
who continues to remind me of the need to aspire and endeavour to live and attain higher

ideals in all aspects of life;

My colleagues at Munyao-Kayugira & Co., Advocates who stepped up to fill the void that I
left every so often to attend to my studies at Strathmore University and this research project
in particular. Special mention goes to Francis Kioko who reviewed my drafts and provided

apt feedback that helped develop this thesis;

Research work of any kind is time consuming and demands great forbearance and
understanding from the people closest to us. I would like to thank my family- Mr and Mrs
Munyao Kavili who believed in and invested in me against all odds, my siblings Anne and

Ambrose who encouraged me at every stage of my studies; last but not least;

My husband, Peter Kayugira and our children, Ethan and Avery, who sacrificially excused
me from the dining table, family and school events that coincided with the Masters modular
programme including Avery’s first day at school- 8" of January 2018-. Only they can attest
to the late nights, early morning and weekend readings that had to be invested to complete
this research. I am truly grateful for they remained steadfast in their support and

encouragement through it all.

God bless you all.

v|Page



ABBREVIATIONS
APCL -Amu Power Company Limited

BOO-Build-Own-Operate
BOT- Build, Operate and Transfer
DBFMO-Design, Build, Finance, Manage and Operate

EOI- Expression of Interest

ESIA- Environment and Social Impact Assessment

KAICD- Kenya’s Africa Infrastructure Country Diagnostic
LCPDP-Low Cost Power Development Plan

NEMA-The National Environment Authority

O&M -Operate & Maintain

OECD-Organisation for Economic Cooperation and Development
PPP Act-Public Private Partnership Act

PPP-Public Private Partnership

UNECE- United Nations Economic Commission for Europe

UNESCO- United Nations Educational, Scientific and Cultural Organization

vi|]Page



LIST OF CASES
1. Mui Coal Basin Local Community & 15 Others v Permanent Secretary Ministry of Energy &
17 Others [2015] eKLR

2. Pulp Mills on the River Uruguay (Argentina v. Uruguay) ICJ GL No 135 [2006] ICJ Rep
113

Robert N. Gakuru & Others vs. Governor, Kiambu County [2013] eKLR

4. Communications Commission of Kenya & 5 others v Royal Media Services Limited & 5 Others
[2014] eKLR

w

vii|Page



LIST OF STATUTES AND REGULATIONS

1. Public Private Partnerships Act (Act No. 15 of 2013)
2. The Public Private Partnerships Regulations, 2014
3. The Public Private Partnerships Facilitation Fund Regulations, 2017.

viii|Page



ABSTRACT
This thesis examines the extent to which the lack of a policy, legal and regulatory framework

for public participation in the identification, initiation and appraisal stages of Public Private
Partnership (“PPPs") projects in the energy sector in Kenya, particularly in the Lamu coal-
fired power Project, has contributed to opposition by stakeholders leading to delays in the
implementation of the project. It demonstrates that whereas the Constitution of Kenya, 2010
provides that all sovereign power belongs to the people who then delegate it to the three state
organs- the executive, legislature, and the judiciary- the people retain residual powers through
which they can call both public entities and the private entities involved in PPPs to account.
One of the ways through which this residual power is exercised is through public participation
which is one of the national values and principles of governance under Article 10 of the

Constitution.

Granted that Constitutions are not self-enforcing documents, there is need for additional laws
to operationalize this constitutional principle and aid in the day to day governance. No such
body of laws has been enacted, yet, in respect of public participation in PPPs. There is,
however, a draft public participation policy and a bill pending before the Senate which have
been criticized as proposing a cookie cutter-one-size-fits-all- approach regardless of the
circumstances of each case. This lacuna has seen entities mandated to carry out public
participation involved in tokenism- a mere checking of the constitutional check box- at the

expense of meaningful and effective public participation.

This thesis proposes incorporation of a public participation framework in line with
international standards in the Public Private Partnerships Act, 2013 or an amendment to the
Public Participation Bill, 2018 to ensure that it is recognizes and imposes similar obligations
for carrying out of effective public participation at all stages of a project on both the public
and private entities involved. This will ensure that the resultant projects are acceptable,
socially responsive and lead to sustainable development. It also proposes that appropriate
sanctions be imposed for non-compliance with the framework so created together with other

amendments to ensure realization of the benefits sought in the PPPs contracting framework.
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CHAPTER ONE

1.1 Introduction

After a decade of agitation for constitutional reforms, Kenya finally promulgated a new
Constitution on 27™ August, 2010 (“the Constitution”)"'. Constitutional experts have lauded
it as one of the most progressive constitutions in the world for being people-centred as well as
for providing a comprehensive bill of rights.” The Constitution restructured and transformed
the state-society relations in a number of significant ways. Relevant to this research, the
Constitution vested all sovereign power in the people of Kenya which power the people can
exercise directly or through their democratically elected representatives.® The people then
delegate the power to the three state organs which are the legislature, the executive and the
judiciary. These organs are required to exercise their functions in accordance with the
Constitution. This delegation of power creates a social contract between the state and the

people.

Further, the Constitution provides for national values and principles of governance which
bind all state organs, state officers, public officers and all persons whenever they apply or
interpret the constitution, enact, apply or interpret any law or make or implement public
policy decisions.* Among these principles is participation of the people, good governance,
integrity, transparency, accountability and sustainable development. The Constitution,
therefore, places the people of Kenya at the centre of development and related governance
processes through the provision for public participation.’ Effective public participation is an
indispensable element of democracy and people-centred development. It legitimizes state
actions and decisions. Other relevant principles that guide all aspects of public finance in the
Republic include openness, accountability, including public participation in financial
matters.® These national values and principles present an avenue for the people, the sovereign,

to exercise the residual powers by calling the government and the state organs generally to

! Constitution of Kenya (2010)

2 UNDP: Four years on: assessing gains made in the Kenya Constitution:
http://www.ke.undp.org/content/kenya/en/home/presscenter/articles/2014/4-years-of-Kenya-
Constitution.html on 4 May 2018.

3 Article 1, Constitution of Kenya (2010)

4 Article 10, Constitution of Kenya (2010)

5 Article 10 (2) (a), (c) and (d), Constitution of Kenya (2010)

¢ Article 201, Constitution of Kenya (2010)
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account for the exercise of the powers delegated to them. The research will particularly focus
on the principle of participation of the people otherwise referred to as public participation.
While the Constitution provides for public participation, Constitutions are not self-enforcing
documents. A need arises for an additional body of laws and other mechanisms to facilitate
day to day governance by law particularly because governments have often manipulated

Constitutions to undermine public interest.” This body of laws is lacking.

The Kenya Vision 2030 (2008-2030), a long-term development blueprint for the country, aims
to transform Kenya into a newly industrializing, middle income country providing a high
quality of life to all its citizens in a clean and secure environment.® One of the four pillars of
the blueprint is deploying world class infrastructure, facilities and services. Part of the
necessary infrastructure development relates to production of energy necessary to power the
economy. This will be achieved by increasing Kenya'’s installed power capacity from 2351
MW to 7, 213.88 MW by 2030.° The cost of achieving universal access to electricity and
meeting the energy demands in Kenya stands at 14-18 billion USD' yet budgetary provisions
or debt cannot sustainably meet this demand.!" With debt to GDP ratios at unacceptable
levels, borrowing to fund infrastructure development projects is no longer viable."? It is for
this reason that there has been a growing interest in Public Private Partnerships (PPPs) as they
entail the use of private capital to develop public infrastructure which eases the budgetary

burden on the Kenyan taxpayer.

7 Akech M, Administrative law, Strathmore University Press, Nairobi, 2016, 25.

8 Kenya Vision 2030. A Globally Competitive and Prosperous Kenya. Policy Document.
www.https://vision2030.go.ke-about-vision-2030 on 4 April 2018.

9 USAID. Kenya Energy Sector Overview. Power Africa. https://www.res4africa.org/wp-
content/uploads/2016/05/Power-Africa-Fact-Sheet.pdf on § May 2018.

10 Smith, S. Hybrid networks, everyday life and social control: Electricity access in urban Kenya. Urban Studies, 2018.
56(6), 1250-1266.https://doi.org/10.1177/0042098018760148 on 8 May 2018.

11 Kenya’s Africa Infrastructure Country Diagnostic (KAICD) Report, 2018 estimates that to address the
country’s infrastructure deficit will require sustained expenditure of approximately Kshs.400 Billion per year,
which is 20% of Kenya’s GDP, over the next decade.

12 Kenya’s revenue collection in the 2017/2018 fiscal year amounted to Kshs.1.27 Trillion against a budget of
Kshs.3 Trillion which leaves a budgetary deficit of Kshs.1.73 Trillion. The budgetary provision for infrastructure
was Kshs.113 Billion which is less than 30% of the annual requirement as per the KAICD report. The
Government’s debt as at June 2018 was at Kshs.5 Trillion which translated to approximately 58% of the Gross
Domestic Product 8% above globally accepted debt levels-Kenya Government Debt to GDP. Trading
economics. online. 2019 Available at https://tradingeconomics.com/kenya/government-debt-to-gdp on 12
March, 2019.
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The Organisation for Economic Cooperation and Development (OECD) defines PPPs as
long term agreements between the government and a private partner whereby the private
partner delivers and funds public services using a capital asset, sharing the associated risks."
The Public Private Partnership Act, 2013 (“the PPP Act”) defines a PPP as an arrangement
between a contracting authority and a private party under which a private party undertakes
to perform a public function or to provide a service on behalf of the contracting authority or

receives a benefit for performing a public function.'

While the provision of infrastructure through PPPs across the world has been largely
successful”®, a number of problems have been encountered. In Kenya, particularly, one of
these problems is stakeholder opposition leading to delayed or even collapse of or ineffective
implementation of the projects.'® A case on point is the 1050 MW Lamu Coal-Fired Power
Plant Project (“Lamu Power Project”) which is the case study on this thesis for its illustrative
power on the issue of public participation. This project was set to commence in 2015 but is
yet to owing to stakeholder opposition leading to the filing of numerous cases where stop
orders have been issued and extended over time.!” The opposition mainly emerges from two
(2) reasons: lack of access to information and conflict between expectations of different
stakeholders involved in PPPs.'® Other issues are often as a result of the imbalance in reactive
and proactive stakeholder management approaches. They also arise from the absence of any
guidance on the responsibility and accountability issues surrounding the stakeholder

management of PPP projects."

Barron and Barron define stakeholders as those persons who have an interest in and are

directly affected by the project and also possess large potential to influence the project.?’ This

30rganisation for Economic Cooperation and Development, Recommendation of the Council on Principles for
Public Governance of Public Private Partnerships. https://www.oecd.org/gov/budgeting/oecd-principles-for-
public-governance-of-public-private-partnerships.htm on 4 April 2018.

14 Section 2(1), Public Private Partnership Act (Act No. 15 of 2013).

15 https://www.intheblack.com/articles/2017/12/01/success-public-private-partnerships 9 June 2019

16 EI-Gohary N M, Osman , H., El-Diraby T.E. ‘Stakeholder management in public private partnerships’, 24
International Journal of Project Management (2006), 595-604.

7 https://www.kenyans.co.ke/news/33677-lamu-coal-plant-stop-order-reinstated-high-court-nairobi on 4 May
2019.

18 Levy, M, Build, operate, transfer: paving way for tomorrow’s infrastructure. Wiley, New York, 1996.

19 Schepper, De, Dooms M, Haezendonck E, ‘Stakeholder dynamics and responsibilities in Public-Private
Partnerships: A mixed experience’.32 International Journal of Project Management (2014) 1210-1222.

20 Barron A & Barron M. ‘Project Management’. Houston. Connexions, Rice University. Chapter 5, 2013.
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research focuses on the community that is directly affected by PPP projects in the energy
sector in Kenya as the primary stakeholders. These are the communities on whose land or
within whose locality or whose neighbourhood a project is to be set up (“the locals”), the
environmental activists supporting the locals and other persons directly and indirectly affected
by the project. This research focuses on the project identification and initiation phases as the

case study used has not reached project implementation stage yet.

The Lamu Power Project was originally set to be established in Kilifi County but this did not
materialize because the government met a unified opposition from the residents.! The Least
Cost Power Development Plan (LCPDP) which was in charge of the project proposed that
the power plant to be transferred to Lamu where the government was unlikely to receive a
unified opposition.?? Public participation in this project was being undertaken after the
expression of interest had been issued, the tendering process completed and an award of the
contract made.” The National Environment Management Authority (‘NEMA”) released the
environmental and social impact assessment (ESIA) for the project on 26" July 2016.* The
public participation was conducted after a decision had been made to establish the power
plant and a private entity already identified. It was, in fact, the private party, Amu power,
that undertook the public participation. In a bid to fast track the project opposing groups were

left out of the public forums.”

This study shows that public participation in Kenya, and particularly in the identified case
study, falls below the best practices as exemplified by international scholars, binding and non-
binding instruments including but not limited to the citizen participation ladder developed by

Sherry Arnstein,?® the Public Participation Spectrum prepared by the International

21 DeCOALonize. ‘The impacts on the community of the proposed coal plant in Lamu’.31 UNEP Perspectives,
(2018),4.https://wedocs.unep.org/bitstream/handle/20.500.11822/25363/Perspectives31 ImpactCoalPlantl
amu 28032018 WEB.pdf?isAllowed=y&sequence=1 on 8 March 2019.

22 DeCOALonize. The impacts on the community of the proposed coal plant in Lamu.

23 Ministry of Energy. The development of one 900-1000MW Coal Power Plant at Lamu, Lamu County by
Private Investors, 2014. https://www.decoalonize.org/wp-content/uploads/2017/02/original-tender.pdf

on 18 March 2019.

24 Amu Power. Environmental and Societal Impact Assessment Study. Main Volume, 2016.
https://www.amupower.co.ke/esia.html on 18 March 2019.

% DeCOALonize. The Impacts on the Community of the Proposed Coal Plant in Lamu.

2 Arnstein, S.R. ‘A ladder of citizen participation’. 35 (4) Journal of the American Institute of planners (1969), 216-
224,
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Association for Public Participation®” and Article 10 of the Rio Declaration on which Aarhus
convention® is founded. Generally, these international standards provide for the following as
the parameters for effective public participation: provision of balanced and objective
information to the public; obtaining feedback from the public and analysis of the best possible
alternatives; working directly with the public throughout the project planning and
development process to ensure that any concerns raised by the public are addressed on a
consistent basis and the decisions concerning the project are explained in a clear and
transparent manner; partnering with the public in decision making and identification of
preferred solutions and placing the decision before the public to decide; and finally, that the
public should have access to judicial remedies in the event that the government agency
excludes them from decision making. The end result of compliance with these standards

would be improved and quality decisions and legitimacy of the project.?

Since PPPs in the energy sector are scientific in nature and there is a movement to adopt
citizen science as a best standard for public participation.*® Citizen science entails the
collection and analysis of data relating to the natural world by members of the general public,
typically as part of a collaborative project with professional scientists. It involves engaging the
public in scientific research on matters concerning the project. The feasibility studies and
environmental impact studies for PPPs are conducted by professional scientists. Scientific
studies that inform public policy should be open to the affected community.*! Citizen science
is also a central tenet of effective public engagement leading up to the implementation of a
PPP. Citizen science finds foundation on Article 2(6) of the Espoo Convention which requires
affected parties by a transboundary environmental project to participate in environmental

impact assessment.

27 International Association for Public Participation,2014. Tap2 Public Participation Spectrum. Louisville.
https://iap2canada.ca/Resources/Documents/0702-Foundations-Spectrum-MW-rev2%20(1).pdf

on 2 March 2019.

28Also known as UNECE Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters,

2 Margera, E. "An Update on the Aarhus Convention and its continued global relevance.

30 Louv, R. and Fitzpatrick, JJW., 2012. Citizen science: Public participation in environmental research.
Cornell University Press.

31 Muki Haklay. "Citizen Science and Policy: A European Perspective". Woodrow Wilson International
Center for Scholars, 2015, p. 11.
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1.2 Problem Statement

Whereas the Constitution places public participation at the centre of all development, there is
lack of a succinct policy, legal and regulatory framework to govern the day to day
implementation and enforcement of this constitutional principle. Secondly, in the assessment
of the suitability of a PPP project in Kenya, the concerns of the local community, the primary
stakeholders, are not considered as one of the key assessment areas. The focus is largely on

profit, cost efficiency and value for money test with little emphasis on public participation.

This study looks at international standards on public participation to establish how effective
public participation can be adopted in PPP projects in Kenya to ensure that social concerns
are taken care of at all stages.
1.3 Hypotheses
The present enquiry proceeds from four hypotheses:
1. The people of Kenya are the sovereign, therefore, engaging them in decision making
in PPP projects through effective public participation will result in acceptable, socially

responsive and sustainable development;

2. PPP projects present an avenue for the Kenya government to fund infrastructure
development through the use of private sector resources thus minimizing reliance on
budgetary provisions that are barely sufficient and debt which is presently at

unsustainable levels.

3. Kenya’s policy, legal and regulatory framework for PPPs does not incorporate

guidelines for effective public participation in line with international standards;

4. PPP projects in the Energy Sector in Kenya, and particularly the 1050 MW Lamu
Coal-Fired Power Project, fail to incorporate effective public participation in the
project identification and initiation phases leading to stakeholder opposition resulting

in delays in the implementation of the projects;
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1.4 Research Objectives
The following are the objectives of this study:
1. To evaluate the growing interest in PPPs as an avenue for the Kenya government to
fund infrastructure development through the use of private sector resources to lessen

the reliance on debt and meagre budgetary provisions.

2. To evaluate the existing policy, legal and regulatory frame work on PPPs in Kenya to
ascertain whether it makes provisions for the implementation of the constitutional
principle of public participation;

3. To identify and discuss relevant international standards that Kenya can adopt to
ensure that there is effective public participation in the PPP project identification,
initiation and appraisal stages which are most critical to the social acceptability of the
projects;

4. To investigate the Lamu Coal-Fired Power project to ascertain the causes of the
sustained stakeholder opposition against it; and

5. To make recommendations for effective public participation in Kenya as an integral

part of the PPP project assessment process.

1.5 Research Questions
This thesis investigates four (4) principal questions:

1. Is there justification for the use of PPPs to fund infrastructure development in
Kenya and if so, what strides has Kenya taken to ensure that there is appropriate

policy, legal, regulatory framework to support PPPs?

2. Does the policy, legal and regulatory framework for PPPs in Kenya incorporate

provisions for public participation?
3. What standards exist internationally for assessing effective public participation?

4, What lessons for future design of PPPs in Kenya can be learnt from the Lamu Coal-

Fired Power Project particularly in relation to stakeholder management?
1.6 Literature Review

Mikangi (2013) argues that a bulk of the literature in Kenya in respect of PPPs has been

authored by economists and engineers. For this reason, the focus has been largely on profit,
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cost efficiency and value for money considerations and not the normative aspects of PPPs.*
Public participation is a national value enshrined under article 10 of the Constitution of
Kenya. It is also an expression of the sovereignty of the people of Kenya under Article 1 of
the Constitution. There is, therefore, a need to shift focus from the monetary aspects of PPPs

to the normative values in view of this constitutional dictate.

There are several debates around the issue of public participation in PPPs. There are those
who believe that public participation at all stages of development of a PPP project is necessary
for purposes of dealing with the social related problems in PPPs such as low acceptability and
poor stakeholder relations.®® Another debate is around the effectiveness of public
participation on the innovative character, quality and performance of a PPP project and the
argument that public participation is suitable in certain kinds of PPP projects as opposed to
others.** Wong & Wong argue that as of necessity, any call for public participation especially
the aspect of disclosure should strike a balance between transparency and accountability on
the one hand and protection of commercially sensitive information on the other hand.*
Others see public participation as an extra check for accountability purposes and propose that

it should be advocated for on normative grounds.*

Thuo D. N. recommends the identification of public interest goals by stakeholders in the
implementation of PPPs before embarking on any PPP project and the establishment of a
mechanism for public participation and information disclosure at a very early stage of the
PPP process as a means of dealing with the social related problems, low social acceptability,
and poor internal and external stakeholders’ relationships that have been identified as barriers

to PPP projects implementation.?’

Mikangi I, ‘Public private partnerships by local authorities in Kenya; Legal and policy lessons for county
governments’ Unpublished LLM Thesis, University of Nairobi,15 November, 2011, 13

3 Wong K, Wong ] M W, ‘Public participation in PPP projects-the way forward’ 142, WIT Transactions on
Ecology and Environment, 2010, 1743-3541.

3 José N, Erik H K, ‘Stakeholder involvement in public- private partnerships: its influence on the innovative
character of projects and on project performance’ Administration and Society Journal, 2017, 1-27

3 S.T., Wong, JM.W. and Wong, K.K.W. Public participation in public private partnership projects—the way
forward. The Sustainable World, 142, 2011, p.79.

%Gazley, B. Beyond the contract: The scope and nature of informal government- nonprofit partnerships. Public
Administration Review, 68, 2008, 141-154.

37 Thuo N. D, ‘Public private partnerships model in Kenya-Opportunities and challenges’
http://www.kenyalondonnews.org/public-private-partnerships-model-in-kenya-opportunities-and-challenges/
19 Nov 2015
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Wong K, Wong J of the University of Hong Kong argue that despite PPPs becoming an
increasingly popular mode of delivery of public facilities and services, little attention has been
attributed to uplift the process of public participation in PPP projects. They believe that there
is need to examine what should be done to ensure the interests of the community are catered
for without compromising on the financial return. They further argue that in PPPs it is
absolutely necessary to balance the interests of the private investors (profits) and those of the
community (people and the planet.). They make the proposition that to enhance the success
of a PPP, it is necessary that the concerns of the society being affected by or interested in

scheme are taken into account.®

In a study conducted in 2017 by Jose N. Erik H K, to establish the impact of stakeholder
involvement on the innovative character of projects and the quality of projects performance
it was established inter alia that stakeholder (citizens and societal groups) involvement is
contingent upon the type of PPP project. It was further established that stakeholder
involvement in Design, Build, Finance, Manage and Operate (“DBFMO”) did not lead to a
better project performance contrary to earlier findings in non-DBFMO environmental
projects. The researchers, however, explained that this could be the case because the
stakeholders were only involved after the tendering process was over and hence their

involvement could only result in minor changes.*

The Kenya courts have had many opportunities to underscore the importance of public
participation. The Supreme Court of Kenya in a case challenging the sharing of spectrum,
airwaves and other forms of signal distribution by the Communications Authority of Kenya
held that “public participation ensures that private “sweet heart” deals, secret contracting processes,
skewed sharing of benefits-generally a contract and investment regime enveloped in non-disclosure, do not
happen. Thus, threats to both political stability and sustainable development are nipped in the bud by
public participation. Indeed, if they did the word and spirit of the Constitution would both be

subverted” *°

¥ Wong K, Wong ] M W, ‘Public participation in PPP projects-the way forward’ 142, WIT Transactions on
Ecology and Environment, 2010 1743-3541.

% José N, Erik H K, ‘Stakeholder involvement in public- private partnerships: its influence on the innovative
character of projects and on project performance’ Administration and Society Journal, 2017, 1-27

0 Communications Commission of Kenya & 5 others v Royal Media Services Limited & 5 others [2014] eKLR
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The High Court of Kenya has held that public participation should be real and not illusory
and ought not to be treated as a mere formality for the purpose of fulfillment of the
Constitutional dictates.' In the Mui Coal Basin case,*”” Lady Justices Thuranira, Mutende
and Justice Prof Ngugi laid out the principal tenets of effective public participation. The first
tenet of public participation requires the government agency concerned to fashion out a
programme for public participation. In doing this, the concerned agency should take into
consideration the quantity and quality of the public participation.* The second tenet is that
depending on the nature of the project, the public institution involved should come up with
innovative ways of ensuring that there is effective public participation granted that
communities have different means of accessing information and participating in public
discourse. The third tenet is that the public participation programme should include a means
of disseminating information to the public to ensure that the local community is able to access
the necessary information about the project. In the fourth tenet, the court recognized that not
everyone would be able to take part in public participation. However, efforts should be taken
to ensure that there is diversity and inclusivity. Those most affected by the project should have
a bigger say in its implementation and design. The fifth principal tenet is that it is not the duty
of the government agency to accept all the views but to act in good faith and ensure that all
views are taken into consideration. In conclusion, the court held that the right to public
participation is not meant to usurp the technical and democratic role of office holders but

rather to cross-fertilize and inform the different views of the stakeholders.

From the above literature, it is evident that there exists a research gap on the failure to put in
place and implement a framework for effective public participation for PPP projects in the

energy sector in Kenya.

1.7 Methodology and Approach

This thesis relies on one case study, the 1050 MW Lamu Power Project which has faced

massive external stakeholder opposition leading to a delay in its implementation. The project

41Robert N. Gakuru & Others v Governor, Kiambu County [2013] eKLR
42Mui Coal Basin Local Community & 15 others v Permanent Secretary Ministry of Energy & 17 others [2015]
43 Mui Coal Basin Local Community & 15 others v Permanent Secretary Ministry of Energy & 17 others
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was scheduled to commence in 2015 but is yet to start, to-date in June, 2019, with parties

embroiled in disputes before the National Environmental Tribunal and the courts.

The study relies on the review and analysis of peer-reviewed journal articles that document
empirical research as well as secondary and tertiary sources of literature. It shall entail a
thorough review of statutes, journal articles, newspaper reports and case law relevant to the

research.

On approach, the study adopts a qualitative method and focuses on the Lamu Power Project
as a case study to formulate an argument for the need for effective public participation. It is
focused on PPP projects in the energy sector in Kenya and particularly narrows down on the
identified project because of its illustrative power as it exhibits the points under consideration

in this research.

The literature analysis of international standards and writings from various countries around

the world is aimed at drawing the benefit from world best practices.

1.8 Limitations and Assumptions

The research methodology adopted owing to limited resources and time denies the researcher
the use of self-collected and processed empirical data from which conclusions would be easily

drawn.

The Lamu Power Project has also been heavily politicised. The political nature of the issues

around it may obscure the real issues leading to a skewed outcome.

The author makes the assumption that there has been accurate reportage of the issues

surrounding the project as this research is entirely based on secondary sources of information.

1.9 Chapter Breakdown
Chapter one provides the backdrop against which this research was undertaken. It presents

the problem, the hypothesis, research objectives and the questions answered through this
research. It also sets out the methodology and approach, limitations and assumptions made

in the study. The chapter also sets out the available literature relevant to the study.

Chapter two provides the conceptual framework underlying the study which includes a

definition of key concepts relied on as well as international standards of public participation.
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It also provides an opportunity to see how the courts in Kenya have interpreted this normative

requirement.

Chapter three provides an explanation of the PPP model as well as the justification for its use
since the 1990s. It also sets out the policy, legal and regulatory framework governing PPPs in
Kenya as well as the framework relating to public participation generally and specifically to

PPPs.

In chapter four, an analysis of the case study is undertaken particularly on issues relating to

public participation or the lack thereof and the outcome.

Chapter five provides a conclusion of the study and recommends an appropriate framework
for public participation in PPPs to ensure that there is a balance between private sector and

public-sector interests leading to sustainable and socially responsive development.
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CHAPTER TWO

2.0 Conceptual Framework

2.1 Introduction
Public participation has over the years been offered by scholars and practitioners alike as the

solution to the twin crisis of failure of states and markets in the developing world. Ackerman
J argues that state failure can be reversed through the action of an informed citizenry that
knows its rights and requires the government to uphold them.** Whereas the world has
experienced a shift from citizen’s faith in state intervention to an acceptance of the market
model, the latest wave of development thought appears to be founded on a solid commitment
to public participation®. It is, therefore, no surprise at all that participation of the people is

recognized in the Kenya Constitution as one of the national values and principles.*

The purpose of this chapter is to provide a conceptual framework for the study of public
participation generally and particularly the participation of the communities affected by
energy sector PPPs such as the Lamu Power Project. I will first discuss the emergence and
definition of the concept of public participation with the aim of establishing a working
definition for this study as well as the justification for public participation. I will subsequently

discuss the related concept of accountability.

Public participation as a matter of necessity entails the mapping out of relevant stakeholders.
I will assess two tools for stakeholder analysis and recommend one. Thereafter, I will assess
the existing binding and non-binding international legal instruments and standards on public
participation and in conclusion provide what I consider the parameters for effective public

participation.

2.2 Emergence and Definition of Public Participation

As noted in the introduction, the Constitution of Kenya vests all sovereign power in the people

of Kenya.*” The people exercise this power either directly or through democratically elected

4 Ackerman, J, Social Accountability in the Public Sector; A conceptual discussion, World Bank Social Development
Papers no.82, March 2005

4> Ackerman, J, Social Accountability in the Public Sector; a Conceptual discussion

46 Article 10, Constitution of Kenya, 2010

47 Article 1, Constitution of Kenya
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representatives. The representatives to whom power is delegated are the three state organs-
the executive, legislature and the judiciary- which are in turn expected to exercise the power
in accordance with the Constitution. The people retain residual powers through which they
can hold the state organs to account for their decisions and also participate in decision

making.

The notion of public participation in decision-making is not novel. It emerged during the time
of the Greek City-States, where it was believed that every ‘citizen’ should be allowed to
participate in decision-making.*®* The word ‘participation’ became popular political
vocabulary in the late 1960s under the impetus of demands, notably from students. It was one
of the last of De Gaulle’s rallying calls in France® and in America the great society anti-
poverty programme included a provision for maximum-feasible participation of those

concerned.

With the recent revival of public participation, there have been many shifts in understanding
of the concept of participation as there are varied definitions of the same. Sherry Arnstein
(1969) defined participation as the redistribution of decision-making power that enables the
‘have-not’ citizens, presently excluded from the political and economic processes, to be
deliberately included in the future. In other words, she defined participation as the means by
which disadvantaged citizens ‘can induce significant social reform, which enables them to

share in the benefits of the affluent society’.”!

Public Participation refers to the process by which citizens, as individuals, groups or
communities (also known as stakeholders), take part in the conduct of public affairs, interact
with the state and other non-state actors to influence decisions, policies, programs, legislation

and provide oversight in service delivery, development and other matters concerning their

8 Robert K, Hannsen F, The origins of democracy: a model with application to ancient Greece. The Journal of Law &
Economics Chicago University Press, Vol. 49, No. 1 (April 2006), pp. 115-146

49 Gordon B, The formations of De Gaulle’s political philosophy-legacies of the belle epoque. Historical
Reflections vol.19 no. 1 1993, 63-80

0 Shalom B Y, Moffit A R, Scholz K.J, an assessment of the effectiveness of anti-poverty programs in the US,
Oxford Handbook on the Economics of Poverty, Oxford University Press, 2012

S Amstein, S.R. A ladder of citizen participation. Journal of the American Institute of planners, 35(4),1969,
pp.216-224.

15|Page



governance and public interest, either directly or through freely chosen representatives.”® I

believe that this definition is all-encompassing for purposes of this study.

2.3 Justification for Public Participation
Since the mid-1990s, calls have been made for involvement of the public in policy

development processes and decision making in response to the perceived crisis of democracy,
which questioned the normative and functional adequacy of democratic institutions and of
the rights and responsibilities of citizens.” Proponents of this discourse have constantly
argued that traditional representative democracy has become dysfunctional necessitating the

direct involvement of citizens in policy and decision making.>*

Public participation has been proposed as a mechanism for seeking accountability from the
state organs to which the people, the sovereign, delegate their power. Impatience with biased,
ineffective and outright corrupt institutions has led people to seek new forms of engagement
with existing accountability systems — and to invent new ones when necessity seems to dictate
it. Where they cannot participate directly in closed official oversight processes, civic groups
have often mimicked their functions through, for instance, people’s audits of government
spending or public hearings on the environmental impacts of proposed infrastructure

projects.>

Any engagement in public participation will as a matter of fact require an identification and
mapping of the stakeholders to be engaged in the exercise. This exercise must be effective to
ensure that no relevant stakeholder is left out. I will now discuss some of the tools available

for stakeholder identification for public participation.

52 The Public Participation Bill, 2018

>3 Mc Bride M, Public participation: theoretical perspectives and application in contexts of poverty and inequality, 2005

4 Dahl R A, Democracy and its critics, Y ale University Press, New Haven, 1989, 3. Traditional democratic process
entail four distinctive characteristics to wit; effective participation which meant that that throughout the
decision- making process citizens would be given an adequate opportunity to express their preferences as to the
final outcome. The other three characteristics include voting equality at the decisive stage, enlightened
understanding and lastly that people must control the agenda. With representative democracy at the nation level
representatives cannot be said to represent the views of the community hence the views of the community would
need to be addressed through other channels hence the emergence of public participation as an additional check
and safeguard against state excesses.

%5 Goetz M. A, Jenkins R, Reinventing accountability: Making democracy work for human development, International
Political Economy Series, Palgrave Macmillan, 2005
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2.4 Stakeholder Analysis Tools
2.4.1 Imperial College I.ondon's Influence-Interest Grid

The Interest-Influence Grid stakeholder analysis tool was developed in 2007 at the Imperial
College in London™. This tool plots stakeholders according to their influence and interest in
a project. Stakeholders are placed in four (4) categories: those that are involved in the project,
those that are affected by the projected and those that can influence the project.’” The first
group comprises of individuals of high influence but who show little interest on the project.
The key is to provide them with sufficient information about the project but not to overwhelm
them with data. The second group of stakeholders comprises of individuals of high influence
and high interest. The prime objective is to manage these stakeholders closely;™ this category
of stakeholders must be identified and engaged with great efforts. The third group of
stakeholders is made up of those who have low influence and low interest in the project. The
project planners should keep them informed but only minimal effort should be spent on this
group. The fourth group of stakeholders is made up of those with low influence and high
interest. This group of stakeholders should be adequately informed and consulted to ensure

that all the issues are addressed.

The justification for stakeholder prioritisation is that stakeholders cannot be managed as a
homogenous group- their different roles and responsibilities ought to be taken into account as
well as their different concerns, expectations and priorities.”® As such simultaneous
interaction with all identified groups of stakeholders with attempts to evenly meet their
interests is costly and ineffective. Prioritization allows the use of limited resources strategically

to address the concerns of all stakeholders.®®

% DFID Tools for Development: A Handbook for those Engaged in Development Activity. Version 15.1, March

2007, UK http://www.mindtools.com/pages/article/newPPM 07.htm on 27 May 2019

57 Mints, A. and Evelina K. "Methods of Stakeholder Prioritisation In the Context of Stakeholder Management."
(2019).

8 Mints, A and Evelina K. "Methods of Stakeholder Prioritisation In the Context of Stakeholder Management."
% Aapaoja, A., & Haapasalo, H. (2014). A framework for stakeholder identification and classification in
construction projects. Open Journal of  Business and Management, 2, 43-55.
https://doi.org/10.4236/0jbm.2014.21007

80 Mabrouk, M., Sperandio, S., & Girard, P. Stakeholder mapping in a collaborative project for a sustainable
development. (2014) IFIP Advances in Information and Communication Technology (vol. 439, pp. 518-525).
https://doi.org/10.1007%2F978-3-662-44736-9_63
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2.4.2 Bourne's Stakeholder Circle
The Bourne’s Stakeholder Circle is based on the premise that a project can only exist with the

informed consent of the key stakeholders®. The power axis in the stakeholder circle is
maintained by the collaboration of all stakeholders.®> Some stakeholders such as the investors
and the donors have the power to stop the project through withdrawal of funds allocated to

the project.®

The local community has the power to stop the project through political
opposition. The success of a project is dependent on the successful management of these

stakeholders.

Bourne proposed the method to assess the relative importance of stakeholders by considering
such factors as power, proximity and urgency. Based on these three factors an “Index Value”
was calculated that varied 1 (low) to 5 (high). Bourne emphasised a degree of subjectivity in
applying this method of prioritisation as it would be difficult to avoid subjectivity connected

with the use of expert evaluation methods in the process of stakeholder prioritisation.®

I recommend the Bourne’s Stakeholder Circle as it proposes a coherent methodology of
identification, prioritization, visualization, engagement and monitoring of stakeholders

throughout the project life.

2.5 Accountability
Because holding delegated authority accountable is integral to the idea of a government

subject to popular control — to democracy — there is no escaping the idea of accountability.

Accountability is a relationship where ordinary citizens are able to hold office bearers
answerable for their actions. Anne Marie Gotez and Rob Jenkins define accountability as a
way of providing citizens a means to control the behaviour of actors such as politicians and
government officials, to whom power has been delegated, whether through elections or some
other means of leadership selection.®® Accountability institutions exist to support the rights of

the less powerful in accountability relationships. Accountability has two elements:

1 Bourne, L. Stakeholder identification and prioritisation. Series on stakeholder engagement. 4 (5) PM World
Journal, (2015) 1-6

2 Bourne, L., and Derek HT W. "Visualising and mapping stakeholder influence." Management decision 43, no.
5 (2005): 649-660.

% Bourne, Lynda. "Project relationships and the stakeholder circle." In PMI Research Conference. Montreal Canada,
PMI. 2006.

% https://www.stakeholdermapping.com/stakeholder-circle-methodology/ on 8 June 2019

85Goetz M. A, Jenkins R, Reinventing accountability: Making democracy work for human development
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availability of information about decision making by public officers and the provision of
justifications for decisions by public officers. The public officers should be in a position to
suffer penalties for those that are dissatisfied with the correctness of their decisions or the
reasons given for their decision. For a power holder to be answerable, they must provide a
written rationale for their decision supported with documentation and the testimony from

people consulted in the process.

Some authors have argued that accountability can only exist as an element of a “principal-
agent relationship”.® Others have argued that accountability emphasizes the external nature
of the accountability relationship.®’ I am of the view that although externality and superior
authority are key elements of accountability, the two are by no means necessary for
accountability to exist. Examples of accountability beyond the two elements exist in ‘internal’

and ‘horizontal’ accountability relationships that do not rely on the two elements.

Failed democracy has highlighted the shortcomings of conventional accountability
mechanisms and the need for substantial institutional renewal to come up with new ways of
making powerful actors, within and beyond the state, accountable for the impact of their
actions on poor people. Increased ‘participation’, most notably through a proliferation of
consultative exercises to bring the ‘voices of the poor’ to the ears of policy-makers, has been
touted as the solution. These initiatives have, however, turned to be mere tokenism hence the
need to shift the focus from simply capturing the voices of the marginalized to holding the

powerful accountable.®®

According to classic democratic theory, governments are accountable to the people because
the citizens are the original power holders who delegate authority temporarily and over
certain specific issues to the government.® This understanding of the structure of democracy

should ground all discussions of accountability.

% Moreno E., Crisp, B., & Shugart, M. “The Accountability Deficit in Latin America.” In Mainwaring &
Welna, ed. (2003): 79-131.

67 Mulgan, R, “Accountability: An Ever-Expanding Concept?,” Public Administration, Vol. 78, No.3, pp. 555-
573.

% Goetz M. A, Jenkins R, Reinventing accountability: Making democracy work for human development, International
Political Economy Series, Palgrave Macmillan, 2005.

% This classic theory is aptly captured by Article 1 of the Constitution of Kenya, 2010
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Ackerman J proposes six parameters for designing an intervention around social
accountability as follows: a. Incentive Structure - punishment or reward based approach; b.
Accountability for what? — rule following or performance orientation; c. Level of
institutionalization — ranging from independent external initiatives, to one where the
governments have institutionalized participation of outside groups; d. Depth of involvement
— is the engagement with government consultative in nature or does it involve closer
interaction from the planning stages; e. Inclusiveness of participation — ranging from including
only the “well behaved” groups to having extensive consultations with a variety of actors,
including marginalized groups; and f. Branches of government — whether target of effort is

executive, legislature or judiciary.”

Ackerman’s parameters for designing intervention my
view 1s an apt analysis for accountability interventions and is readily applicable to public

participation which is a form of accountability mechanism.

2.6 Public Participation in Environmental Decision Making
According to Du Plessis, public participation is critical in environmental decision making

because it is an effective tool in establishing environmental priorities. It offers solutions to the
existing environmental challenges and it guides the decision maker to the most accurate
decision.” Under public international law, public participation is considered essential because
the affected stakeholders are highly likely to be unrepresented in environmental matters and
in decision making processes.”” Communities may provide useful information to decision
makers since environmental values cannot be easily quantified. Under international
environmental law, public participation fosters accountability and ensures that the public
officials stick to legal procedure in dealing with environmental matters. An environmental
policy or public project runs the risk of delays in implementation where the views of the public
are not considered.” One of the overriding problems in all PPPs in Kenya has been the lack

of a proper mechanism for engaging the public. A case in point is the Lamu Coal Power

70 Ackerman, J Social Accountability in the Public Sector; a conceptual discussion, World Bank Social Development
Papers no.82, March 2005

"t du Plessis, A. Public participation, good environmental governance and fulfilment of environmental rights.
Potchefstroom Electronic Law Journal/Potchefstroomse Elektroniese Regsblad, 11(2), 2008, pp.1-34.

2 du Plessis, A. Public participation, good environmental governance and fulfilment of environmental rights.
3 du Plessis, A. Public participation, good environmental governance and fulfilment of environmental rights.
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Project which has faced delays as a result of court cases and public opposition.”* The delays
in implementation arise from the failure to involve the affected local community and other

stakeholders through an effective public participation process.

Professor Jona Razzaque argues that public participation has a limited impact in
environmental decision making.” He believes that the reason why public participation
process does not bring any change is that it does not challenge the power and authority of the
institutions in decision making.”

2.7.0 Public Participation in International Law
There has been a slow growth of public participation in international law. The slow

development meant that states did not have an obligation to ensure that there was effective

public participation on issues of development.”’

To fill the gap left by international and
domestic laws, several scholars and associations have developed parameters for public
participation as follows:

2.7.1 Sherry Arnstein’s Citizen Participation Ladder
Sherry Arnstein (1969) developed the citizen participation ladder to explain the varying levels

of public participation. The first two stages of the citizen participation ladder are manipulation
and therapy.” These two levels are non-participatory because the contracting authority has
developed a plan and the job of the contracting authority is to drum public support for the
project and educate the public about the best plans fashioned by the contracting authority.”
The third step in the citizen participation ladder. The contracting authority informs the public
about the project or plan as a legitimate step towards public participation but there is no

feedback required.®® The fourth step on the ladder is the consultation step where the

" Downing, K. How is China using environmentalism to gain influence in the developing world? (Master's
thesis).

> Richardson, B.J. and Razzaque, J. Public participation in environmental decision-making. Environmental
law for sustainability, 6, 2006, pp.165-194.

76 Banisar, D., Parmar, S., de Silva, L. and Excell, C. Moving from principles to rights: Rio 2012 and access to
information, public participation, and justice. Sustainable Dev. L. & Pol'y, 12, 2011, p.8.

7 Biygautane, M., Neesham, C. and Al-Yahya, K.O. Institutional entrepreneurship and infrastructure public-private
partnership (PPP): Unpacking the role of social actors in implementing PPP projects. International Journal of Project
Management, 37(1), 2019, pp.192-219.

8 Arnstein, S.R. 4 ladder of citizen participation. Journal of the American Institute of planners, 35(4),1969,
pp.216-224.

” Amstein, S.R. 4 ladder of citizen participation

80 Arnstein, S.R. A ladder of citizen participation
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contracting party organizes public meetings and carries out surveys on the project. Arnstein
believed that this stage is the window dressing stage and without taking the feedback into
consideration this process is just meant to prevent legal hurdles. The fifth step in the citizen
participation is the placation stage.®! This is the first step towards effective public participation
where the stakeholders are handpicked and placed into committees. Citizens are able to advise
and plan but office holders still have the right to judge the legitimacy and the feasibility of the

advice.®

The sixth step in the ladder is the partnership stage where power is evenly distributed between
the citizens and the power holders. Joint committees that allow for sharing of power in
planning and decision making are created.® The seventh step on the ladder is delegation of
power where citizens hold the majority of the seats in the committees and have delegated
powers to make decisions. The final step in the citizen participation ladder is citizen control
where citizens handle the entire process of planning, policy making and managing the
programme.®* At this point, there are no intermediaries on the project and the citizens have

control to ensure accountability in the process.

Arnstein’s public participation ladder is perceived as problematic in the context of developing
countries in that it relies on individual citizen power in determining the end product of public
policy. In the context of developing countries, community action is perceived as more
significant than individual action.®® Choguill’s community participation concept places
emphasis on communal as opposed to individual participation as well as the strategic
importance of assistance from outside in the process of participation whether it comes from
government or non-governmental sources. She concludes that different levels of community

participation will depend on the governmental attitude towards the community .

81 Arnstein, S.R. A4 ladder of citizen participation

82 Arnstein, S.R. A4 ladder of citizen participation

8 Arnstein, S.R. A4 ladder of citizen participation

84 Arnstein, S.R. A4 ladder of citizen participation

8 Choguill M B G, 4 Ladder of Community Participation for Underdeveloped Countries,University of Sheffield, UK,
1996

8Choguill M B G, A Ladder of Community Participation for Underdeveloped Countries
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2.7.2 Rio Declaration on Environment and Development
The Rio Declaration on the Environment and Development was passed after extensive

deliberation between party states. It is a non-binding legal instrument but it outlines the key
tenets and principles that are necessary for sustainable public participation. Principle 10 of the
Rio Declaration states that environmental issues are best handled with the participation of the
concerned citizens at the relevant levels.®” This principle lays down the framework for states
on how to approach public projects that have an impact on environmental issues. Concerned
citizens are the primary stakeholders and should be involved in the design and

implementation of the project.®®

Principle 10 further states that concerned citizens at the
national level should have appropriate access to information concerning the environment that
1s held by public authorities. Public authorities are required not to conceal information
especially that is detrimental to the environment.® They are required to disclose information
about hazardous materials arising from a project as well as furnish the public with the
available opportunities for public participation.” The cornerstone of public participation is
the state coming up with mechanisms to ensure that the concerned citizens participate in the
design and implementation stages of the project.” States have an obligation to facilitate and
encourage public participation and should make information available. In addition, the

concerned stakeholders should have access to judicial and administrative proceedings to seek

redress and remedies.”?

Principle 10 of the Rio Declaration has far-reaching implications not only on environmental
justice but in democratic governance as well.” It provides the foundation upon which
international legal instruments on public participation have emerged. The Aarhus
Convention on public participation 1s founded on Principle 10 of the Rio Declaration. Under

the Aarhus Convention, civil society or the public is required to bring cases before the court

87 Hens, L. The Rio Declaration on environment and development. Regional sustainable development review:
Africa. Oxford, UK, Eolss Publishers, 2005.
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where the concerned citizens feel that the state is not complying with the tenets of the
convention.” The Aarhus Convention established the Compliance Committee where citizens
and the civil society can litigate cases involving non-compliance with the articles of the
Convention.;

2.7.3 Aarhus Convention
The Aarhus Convention, also known as the UNECE Convention on Access to Information,

Public Participation in Decision-making and Access to Justice in Environmental Matters,
came into force on 25" of June 1998. The Convention has been ratified by 46 states and the
European Union.” The aim of the Convention is to provide for transparent and accountable
public participation and to foster public support for environmental decisions.”® Article 2(3) of
the Convention defines environmental information as any information whether written,
visual, aural or electronic that states the factors and policies that are likely to affect the
environment and the assumptions that are considered when making decisions that have an
effect on the environment, state of human health safety and the conditions on human life that
are affected by the decisions that have an impact on the environment.”” Parties to the
Convention are required to maintain a clear, transparent and consistent framework to enable

public participation.

Article 5(1) (b) requires parties to establish mandatory systems to ensure a regular and
constant transfer of information from the public authority to the public on projects that are
likely to have a significant impact on the environment. Article 5(1) (c) requires that in the
event that there is imminent danger to the human health any information that could be helpful
in mitigating the risk should be released immediately and without delay to the members of
the public who are most affected by the imminent danger.”® Arguably, the strongest feature

of this Convention is that it embodies a presumption in favour of public disclosure of

% Hens, L., 2005. The Rio Declaration on environment and development

% Devane, D.J. The Aarhus Convention and the experience of public participation in environmental impact
assessments, 2016.
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information and places the burden of proof on the public body to justify non-disclosure by

citing legitimate reasons that outweigh the public interest in disclosing the information.

If Kenya were a signatory to the Convention, these state obligations would be binding upon
it and it would particularly be required to provide information on the measures put in place
to mitigate the danger posed by the Lamu Power Project which, no doubt, poses a health
danger to the inhabitants of Kwawasi in Lamu County and areas beyond. Article 5(2) (b)
requires state parties to ensure that public authorities maintain a list, registers or files on the
environmental information concerning the project. The article further requires public officials
to support the public in accessing the information as per the Convention. This requirement is
to ensure that public authorities and public officials do not become a hinderance in accessing
information concerning projects with adverse environmental impact. The Convention further
requires public authorities to ensure that environmental information is accessible through an
electronic database.”” Article 9 requires parties that are aggrieved by the environmental

decisions to have access to justice through administrative or judicial proceedings.

The Convention has a broad definition of relevant stakeholders otherwise referred to as “the
public concerned". This means the public that is likely to be affected by or having interest in
environmental decision making. Environmental Non-Governmental Organizations that have
interest in the matter including non-governmental organisations qualify to be categorized as
‘the public concerned’.'® Each party member under Article 3(4) of the Convention shall
provide appropriate recognition and support to associations, organizations and groups that
promote environmental protection. There is a further obligation under this article to ensure
that the national legal system is consistent with this provision. This provision is set to ensure
that governments do not employ draconian methods to harass and intimidate non-

governmental organizations that seek to promote environmental justice.

Article 3(8) of the Convention requires state parties to ensure that persons who are exercising

their rights under this convention are not penalized and harassed for their involvement.'™

% Peters, B. Unpacking the Diversity of Procedural Environmental Rights: The European Convention on
Human Rights and the Aarhus Convention. Journal of Environmental Law, 30(1), 2017, pp.1-27.
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Public participation in Kenya is often riddled with persecution of persons opposed to the
project.'® Article 5(1) requires public bodies to collect information and update information
regularly. This is to ensure that the public is well informed about environmental matters on a

continuously consistent manner.

It is imperative for Kenya to ratify the Convention to allow effective participation in decision
making. The ratification of this treaty will entrench the obligation to ensure that there is a
clear, transparent and consistent framework to enable public participation. It will also
entrench the obligation for establishment of a mandatory system to ensure regular and
constant transfer of information on projects with significant impact on the environment. It
will also lead to a recognition of non-governmental organizations and other lobby groups that
seek to protect the environment as the public concerned and as legitimate stakeholders.'® It
will criminalize the harassment and intimidation of the concerned stakeholders who are
opposed to the project. The ratification of the Convention will help entrench public
participation, particularly, in the implementation of PPPs in the energy sector in Kenya that
have an impact on the environment. This will allow the concerned stakeholders to participate
in decision making and as such eliminate the legal challenges that usually arise when a PPP

contract is awarded.

2.7.4 African Charter for Popular Participation in Development and
Transformation
The African Charter for Popular Participation in Development and Transformation (“the

Charter”) was formally adopted in February 1990 following a conference on international
conference in popular participation in Arusha.'®™ The Charter was later officially adopted
during the 25" Session of the Economic Commission for Africa. The Charter was adopted in

response to the slow economic growth in Africa and the need for Africans to foster economic

102 Devane, D.J. The Aarhus Convention and the experience of public participation in environmental impact
assessments.

103This may, however, not necessarily have any far-reaching implications as by Article 22 of the Constitution
of Kenya, 2010 the rules of standing in Kenya are fairly flexible to allow environmentalists or any person for
that matter to file complaints or seek judicial intervention on matters environmental and any other matters of
public interest.
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Perspectives: A Critical View, 2017, p.119.
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growth through indigenous methods that reflect the African values.'® The Charter uses the
term popular participation to mean the empowerment of the people to effectively involve
themselves in creating structures, policies and programmes that serve the interest of all as well
as to effectively contribute to the development process and share equally its benefits. The term
popular participation is used synonymously with effective public participation.'®® The
principal role of fostering public participation is opening up the public participation process
to accommodate different opinions and to foster consensus in developmental planning and to
keep the government accountable. The Charter requires states to end all wars in order to
allow states to participate effectively in governance.'’’ To foster effective public participation,
African governments are required to combine indigenous communication systems with
modern low-cost systems to create avenues and forums for effective public participation. The
Charter also advocates for the participation of women and the youth for a balanced public

participation process.

African governments are under obligation to foster the popular participation of the citizens in
their countries and implement indigenous and people-centric developments that do not ignore
the culture and the aspirations of the African people.'® The principal objective behind this
charter is to ensure that African economies recover from poverty and years of recession with
people-centric developments. Article 23 (1) of the Charter states that African governments
should adopt programmes and development strategies that do not alienate the African values
and environmental realities. This provision is critical in the sense that African countries do
not adopt indigenous development projects. PPPs in Africa are often solicited. Developing
countries such as Kenya do not have complete control over their development projects and
the constant reliance on foreign assistance erodes the sovereignty of developing countries.

PPPs in Africa should be cognizant of the African values and the environmental realities.

In order to foster effective public participation, the African Charter for Popular Participation

in Development and Transformation requires African countries to prepare the citizenry for

105 Ngang, C.C. Towards a right-to-development governance in Africa. Journal of Human Rights, 17(1),2017,
pp.107-122.

106 Yimer, M. Governance and leadership Challenges in Africa. International Journal of Political Science
Development, 3(3), 2015, pp.129-137.
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effective participation through establishing autonomous grassroot organizations to promote
public participation, develop the capacity of the people to participate in economic policy and
developmental issues. African governments need to build the capacity of the people to be able
to analyze and formulate development approaches. Effective public participation requires
members of the public to be able to evaluate a proposed project and approve the project or
give viable alternatives. To enhance popular participation, African governments should
promote literacy and education to ensure that citizens have the capacity for effective public
participation. African governments are also required to do away with traditional beliefs and
gender-based customs that impede the participation of women in development projects.
Public participation can only be effective if it is not gender-biased. People with disabilities

should also be able to participate in stakeholder meetings.'®”

The Charter presents a unique approach of achieving effective public participation through
the lens of human rights. The African Union cast public participation as an instrument of

t.!"% Effective public participation allows quick and efficient

economic developmen
implementation of public projects. In PPPs, private entities exercise government powers and
functions and without effective public participation these projects would lack the procedural
legitimacy and social acceptance by the local communities.!"! When the Charter was enacted,
PPPs had not become popular in Africa as a means of funding budget deficits and
development agenda. African countries heavily relied on foreign aid to fund infrastructure
and carry out the basic functions of governments. The aid dependency was not working
because it was not stimulating economic growth.!'? African countries became dependent on
foreign aid as opposed to adopting sound economic policies and principles of good
governance. Donor fatigue made PPPs popular and African countries such as Kenya began
financing their development projects using the PPP model.!"® The principles set out under the

Charter are relevant to the use of the PPP model to finance projects in the energy sector.

Kenya should amend existing legislation to adopt some of the principles espoused under this
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Charter to ensure that PPP projects are alive to the realities facing the continent including low
literacy levels that would call for a blend of communication systems for information
dissemination and capacity development for effective public participation.

2.7.5 Public Participation Spectrum
The International Association for Public Participation developed the public participation

spectrum to guide public officials in public participation. The principal goal behind the policy
is to ensure that the stakeholders participate in every level of the spectrum. The first level in
the spectrum requires the government agency to give the stakeholders balanced and objective
information to assist them in examining the available alternatives to the project.''* The second
level of the public participation spectrum requires the contracting agency to collect feedback
from the public and undertake an analysis of the alternative decisions and choices. The third
level of the public participation spectrum requires the agency to work directly with the public
to ensure that all the concerns are addressed, understood and considered. The fourth level of
the public participation spectrum requires that the government agency to partner with the
public in each aspect of the decision making including the development of alternatives and
the identification of the preferred solutions.!'> The fifth level in the public participation
spectrum is placing the decision in the hands of the public.

2.8 Proposed Parameters for Effective Public Participation
The above binding and non-binding legal and scholarly instruments for public participation

provide various standards that can be adopted to enhance the experience for meaningful and
effective public participation in Kenya. Based on the foregoing discussion, the following, in
my view, can be considered as the parameters for effective public participation in Kenya and
particularly for projects involving marginalized communities as the primary stakeholders such

as the Lamu Power Project.

1. The Government ought to promote literacy and education to enhance its citizens’
capacity for public participation. This should be coupled with continuous public
awareness on the role and place of public participation generally which awareness can

be carried out within the context of grassroot organisations.

114 International Association for Public Participation. Iap2 Public Participation Spectrum
115 International Association for Public Participation. Iap2 Public Participation Spectrum
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2. For purposes of specific project, the party fronting the project must first carry out an
appropriate stakeholder identification and mapping to ensure that all relevant
stakeholders are identified and a plan for engagement prepared.

3. Once the mapping and identification has been done, the party should proactively
provide objective and balanced information on the proposed project to enable the
stakeholders to appreciate the problem sought to be solved and the alternative
solutions available. The information should be provided in a language understood by
the primary stakeholders. It would also be necessary to use a blend of communication
systems to reach all the marginalized communities that may not have access to the
print and television media. The communication should take into account the diverse
cultures of the communities living in Kenya for it to be effective.''®

4. Once the information has been disseminated, feedback should be collected in all
relevant forums and modes including but not limited to village barazas, formal
meetings, online surveys and written memoranda. Information, in suited cases may be
disseminated through the traditional leadership structure to reach marginalized
communities. To make the opportunity meaningful, the public must be informed in
good time about the issues, the background, and how participation can take place.

5. The timing for participation is most critical. It must be done when decisions have not
already been made and those making the decisions must keep open minds and
genuinely consider the feedback provided by the people. For PPPs, this engagement
must be conducted at the project proposal and initiation stages to be effective. In this
way, participation will not be a matter of tokenism but an opportunity for genuine
engagement with a view to enriching the ultimate decision.

6. Public participation should be inclusive, not target only those who will agree with the
authorities making the decision but based on equality and on respect for the dignity of
everyone involved. Women, the youth and persons with disabilities should be included
in the engagement. Participation should be voluntary and all stakeholders should be

free to express their concerns without fear of victimization or retaliation. While not

118 Mui Coal Basin Local Community & 15 Others vs. Permanent Secretary Ministry of Energy & 17 Others [2015] eKLR
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everyone can possibly give their views, the process must take into account inclusivity
and diversity.

7. Once the feedback has been collected, an analysis of the alternative decisions and
choices should be undertaken and feedback given to the people as to whatever decision
is made and the rationale for it. The public, through a few representatives, should be
included in the decision- making unit/committee to ensure the feedback provided is
indeed taken into account and used to enrich the eventual decision to be made.

8. Further, participation should not be a one-off event. The public must be consulted and
involved in decision making in all phases of the project and any concerns raised
addressed consistently.

9. Lastly, parties dissatisfied with the process must have access to judicial and
administrative proceedings to remedy the situation. This process should not be riddled
with hurdles on Jocus standi and technicalities aimed at locking out interested
participants.

To make all this possible, it is imperative that the party embarking on a public participation
engagement should formulate an appropriate programme that takes into account all these
variables and the unique circumstances of the engagement including the cultural backgrounds

and diversity of the key stakeholders.

2.9 Conclusion
I set out in this chapter to develop a conceptual framework for this study on public

participation and in doing so analysed the concept of public participation, its emergence and
justification and international standards. I sought to answer the question as to what these
standards are and what Kenya can borrow from the, to establish parameters for effective
public participation. I settled on a definition for public participation as the one set out in the
public participation Bill, 2018, discussed the need for public participation and proposed the
Bourne’s Stakeholder Circle as an appropriate tool for stakeholder analysis. I have reviewed
relevant international standards and developed parameters for effective public participation
on the basis of which the Kenya policy, legal and regulatory framework in chapter 3 and the
case study in chapter 4 will be assessed. In conclusion, there’s a wealth of standards for public
participation that Kenya can benefit from to enhance stakeholder engagement through

participation. An appropriate guideline in tandem with the identified parameters of effective
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public participation should be formulated on the basis of which parties engaged in public

participation.
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CHAPTER THREE

3.0 Policy, Legal and Regulatory Framework Governing Public Private Partnerships in
Kenya

3.1 Introduction

In the previous chapter, I set out to establish a conceptual framework for public participation
and concluded to establishing what I consider parameters for effective public participation
informed by international standards. This chapter seeks to analyse the existing policy, legal
and regulatory framework on Public Private Partnerships (“PPPs”) generally and sets out to
answer the question as to whether the framework is appropriate to support the growing
interest in PPPs as an avenue for infrastructure development and secondly whether it makes
provision for implementation of the constitutional principle of public participation. This
analysis will be done against the backdrop of the parameters for effective public participation
set out in chapter two. Besides looking at the framework, I will analyse two leading decisions

from the Kenya courts to see how this constitutional principle has been applied.

PPPs enable the public sector to tackle development issues through the use of private sector
resources, expertise and market-based approaches that can provide better and more
sustainable outcomes.!'” They are now seen as a possible approach to address strategic issues
leveraging the resources and skills of a range of actors in creative ways to reach better
development outcomes."® Getting the private sector involved in the provision of public
facilities and services could not only increase market competition and reduce reliance on

government'® but it could also help stimulate the economy and create jobs.'*

PPPs take various models. In some cases, the private party is required to design, build,
finance, operate and transfer (DBFOMT). In others, the private party will build, operate and
transfer (BOT) or build-own-operate (BOO) or simply operate & maintain (O&M)

U7 Beisheim, M., Ellersiek, A., Goltermann, L. and Kiamba, P., 2018. Meta-governance of partnerships for

sustainable development: Actors' perspectives from Kenya. Public Administration and Development, 38(3),
pp.105-119.

U8 JSAID. “Statement on peer review of U.S. Global Development Efforts” press release, Washington D.C.,
July, 2011
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120 Zhang X.,Financial Viability analysis and capital structure optimization in privatized public infrastructure
projects, Journal of Construction Engineering and Management, ASCE, 131 (6) 656-668, 2005.
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infrastructure assets traditionally provided by the public sector.'?! These partnerships are
characterised by a sharing of investments, risks, rewards and responsibilities between the two
parties. Under the PPP contract, the Government retains total strategic control of the service
or facility and secures new infrastructure which becomes part of government assets at the end
of the contract life.'” In addition to this, the project’s performance risks are allocated to the
party best able to manage or mitigate them.'* One of the proponents of PPPs, Harold Ayodo,
argues that the PPPs may save the Kenya Government from unreliable contractors who, with
delayed completions, burdened the economy with cost overruns, poor maintenance, poor
design, poor project selection and grand corruption.'” In many developing countries,
governments are also using PPPs to finance and manage toll expressways, airports, shipping
ports, and railroads and to reduce environmental pollution, build low-cost housing, and
develop ecotourism.'” Some of the PPPs entered into and successfully performed in Kenya
include the Mtwapa and Nyali bridge concessions, the Olkaria geothermal plant, Tsavo,
Kipevu, Mumias and Rabai power plants, the port of Mombasa grain terminal, Jomo

Kenyatta International Airport cargo terminal and Malindi water utility among others.'?

While the PPP model has been hyped as a solution for addressing the infrastructure funding
gap with the effect of easing the budgetary pressure as well as bridging the demand-supply
gaps, the pre-2005 slow uptake of the model in Kenya was largely blamed on the lack of a
proper policy, legal and regulatory framework governing the said arrangements.'*” There was
no specific legal framework governing PPPs but amendments to several sector specific
legislations provided a rudimentary framework on the basis of which the engagements were
perfected. Against this backdrop, the Kenya Government undertook a study in 2007 on

consolidation, strengthening and harmonisation of policy, legal and institutional framework

121 Thai K 'V 2009. ‘International Handbook of Public Procurement’ CRC Pross, Taylor and Francis Group.
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on PPPs. In 2009, Kenya issued the Public Procurement Disposal (Public Private
Partnerships) Regulations, 2009, outlining the regulatory and institutional framework for
PPPs.

3.2 Policy Statement on Public Private Partnerships 2011
The Kenya Government did not deem the 2009 regulations as sufficient and as such, in 2010

it undertook a further review of the legal and regulatory framework. This resulted in the
issuance of the policy statement on PPPs by the office of the Deputy Prime Minister of
Finance in November, 2011 (the “PPPs policy”). The objective of the PPPs policy was to
articulate the Government's commitment to PPPs and to provide a basis for the enactment of
a PPP law to address the identified gaps as well as conflicts in the legal and regulatory

framework.

The policy statement was developed to aid the government in implementing Vision 2030 and
to reduce the budget deficit in implementing infrastructure projects across the country.'?® It
was an effort by the country to create a favourable environment to attract the private sector
in financing, building and operating infrastructure services in the country. The policy was also
designed to address the challenges and constraints the Government of Kenya had experienced

in accessing capital to accelerate the economic growth in the country.'?

The policy established central institutions for championing the PPP agenda in Kenya. These
are: the PPP Steering Committee, the PPP secretariat, the PPP unit and PPP nodes.'** The
policy also seeks to mobilize domestic and international private sector by creating an
operational framework for partnership between state and non-state entities.”*’ Through the
policy, the Government seeks to provide clear and transparent processes for entering into

public private agreements and providing government support through guarantees.

The Government of Kenya, through the policy statement commits to support PPP projects by
setting up a Project Facilitation Fund. The Fund will allow public entities to prepare private
partnership proposals and ensure that those projects are bankable. The fund will also be used

to plug the viability gap finance to implement the projects that are socially desirable but they

122 Government of Kenya PPP Policy Statement, 2011

129 Ong'olo, D.O., Public private partnerships (ppp) practice and regulatory policy in Kenya, 2006.
130Section 1.1 (i) Government of Kenya PPP Policy Statement;

BlSection 1.1 (ii) Government of Kenya PPP Policy Statement.
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are not bankable without government intervention. The Fund will also provide a liquidity
source to meet contingent costs that arise unexpectedly during the project implementation.
The Government of Kenya also commits to annual budgetary allocations to the Fund to allow
the government to meet its contingent liabilities.'**The PPP Project Facilitation Fund (PPP
PFF) Regulations were gazetted on 19th May 2017'* and were issued pursuant to section 68
(4) of the PPP Act by the Cabinet Secretary, Treasury.

The Policy also sets out the project process which begins with project identification, selection

and prioritization.'*

During the project identification stage, the projects that will be selected
and prioritized are those that are economically viable for the country.'® For projects that
entail collecting fees from the public, the relevant public entity is required to conduct a
feasibility study to ensure that the revenues collected from the project are viable. The second
stage is project preparation and appraisal. The relevant public entity is required to employ the
services of a transaction advisor to perform the social cost benefit analysis.'*® The public entity
will also reveal the affordability of the project through the proposed tariff system to the users.
The project proposal will also describe whether land acquisition will be necessary and the
estimated cost of the land. At this stage of the project, the public entity is expected to identify
the relevant stakeholders and engage them in a consultation process. The next stage is the
tendering process. The public entity should disclose the level of government support the
project is going to get. After project tendering, the next stage is preparing and organizing for
the negotiations with the first ranked bidders. Project approval follows. After the project 1s
approved, the next stage is project implementation with periodic evaluation and monitoring.
The public entities are required to develop a plan for project monitoring and evaluation to
ensure compliance with the agreement and the transfer of assets upon completion of the

project.'®

132Section 1.1 (iii) Government of Kenya PPP Policy Statement
133133 The PPP Project Facilitation Fund Regulations, 2017

134 Section 3.4 Government of Kenya PPP Policy Statement
135Section 3.4 (i) Government of Kenya PPP Policy Statement
36Section 3.4 (ii) Government of Kenya PPP Policy Statement.
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3.3 Public Private Partnership Act No. 15 of 2013

As earlier noted, the PPPs Policy was intended to lay a basis for the enactment of a PPP law,
the Public Private Partnerships Act which was subsequently enacted in 2013. (“The PPP
Act”). The objective of the PPP Act is to provide for the participation of the private sector in
the financing, construction, development operation, or maintenance of infrastructure or
development projects of the Kenya Government through concession or other contractual
arrangements; the establishment of the institutions to regulate, monitor and supervise the
implementation of project agreements on infrastructure or development projects and for
connected purposes.'*®* The law was adopted in line with the Kenya Vision 2030 whose
implementation includes key projects that require substantial funding which in practice

cannot be supported by the Government.'*

The PPP Act is the principal legislation guiding public and private partnerships in Kenya. It
also establishes the relevant institutions for the monitoring and evaluation of PPP projects.
Section 4 of the Act establishes the PPP Committee with the responsibilities of ensuring that
each and every project agreement is consistent with the policy guidelines on PPPs. The
committee also has the role of approving the project proposals submitted to it by the
contracting authority.'® The committee is also in charge of approving and accepting
feasibility studies on project proposals. The Committee has powers to oversee the
implementation of the policies laid out under section 7 of the Act, require information from

any parties and to take custody of project agreement made under the Act.'!

Section 11 establishes the Public Private Partnership Unit (“PPP Unit) within the National
Treasury as the Centre for PPP excellence in the country. The functions of the PPP Unit are
set out under section 14(1) of the Act. The PPP Unit is expected to serve as a technical arm
to the committee and provide legal and financial expertise to the committee.'** Section 14 (2)

(b) provides that the PPP Unit shall conduct civic education to promote the awareness and

138 Public Private Partnerships Act (Act No. 15 of 2013)

139 Getuno P M, ‘Public Private Partnership Regulations, (2014) implementation and Organizational
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140 Government of Kenya PPP Policy Statement
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understanding of the PPPs process amongst stakeholders. This is in recognition of the fact
that the public is impeded in participating in discussions about a project when relevant
information on the project is not available. Under Section 14 (2) (b) there is also a requirement
for the PPP Unit to conduct civic education on the processes of PPPs, generally.'* Since it is
a relatively new approach to financing development and infrastructure projects, the public
often sees PPPsas a corrupt scheme to syphon funds from the public coffers."** Civic education
on the nature of the PPPs will highlight the unique role that the private sector and the non-
state entities can play in the economic development of the country.'*® It will also make the
process of conceptualizing, tendering and implementing PPPs transparent. The citizens will

also understand their role in the PPP process.'*®

For any contracting authority to enter into a PPP agreement with a private party, the authority
shall establish a PPP node as outlined under section 16 (1) of the Act. The PPP node shall be
headed by the accounting officer. The node shall consist of financial, legal, technical and
procurement personnel of the authority.'*” The functions of the node are outlined under
section 16 (2) of the Act and these include identifying and screening PPP projects based on
the guidelines issued by the committee. The node is responsible for preparing the project
agreement and to ensure that the agreement is in compliance with legal, regulatory and social-
economic viability of the project.'*® The role of undertaking the tendering process is assigned
to the PPP node under section 17 (1) (d) of the Act.'* The PPP node is also required to liaise
with all the key stakeholders during the life cycle of the project under Section 17 (1) (f) of the
Act. Tt is therefore the role of the PPP node to ensure that there is effective stakeholder
mapping and identification.'® Under the PPP agreement, the private entity will be carrying
out a role that is ordinarily carried out by a public entity. Since it is a private party, the views

of all stakeholders should be taken into consideration.

143 Section 14 (2) (b) Public Private Partnership Act

144 Harold Ayodo: Public- private partnerships the way to go.

145 Brinkerhoff, D.W. and Brinkerhoff, J.M. Public—private partnerships: Perspectives on purposes, publicness,
and good governance. Public administration and development, 31(1),2011, pp.2-14.

146 Miraftab, F., 2004. Public-private partnerships: The Trojan horse of neoliberal development? Journal of
Planning Education and Research, 24(1),2004, pp.89-101.
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Under Section 59 (1), a successful bidder is required to establish a project company for the
purposes of undertaking its contractual role."' Under section 59(2), the company may include
a public body as a minority shareholder. This provision allows a winning bidder to
incorporate a public body for the purposes of ensuring the primary stakeholders benefit from
the project.!”> The Project company is prohibited from pledging any shares for the purpose of
financing the project under section 59 (6) of the Act." This requirement is set out to ensure

that the winning bidder performs its role without wriggling out of its contractual agreement.'>*

Besides section 33 of the PPP Act that implicitly provides for public participation during the
feasibility study stage, the Constitutional principle of public participation is captured under
section 65 (c) of the Act where it is provided that a contracting authority in conjunction with
other policy regulators shall liaise with the private party, the users of the facility or service and
other relevant stakeholders in the implementation of the project agreement.'> This provision
1s enacted in order to ensure that contracting party or the private entity continues to engage
the stakeholders after the formal public participation forums are over. The Act is not specific
as to the extent of the liaison between the contracting authority and the relevant stakeholders.

It is also does not set out what form and/ or steps the liaison would take.
3.4 Public Private Partnership Regulations, 2014

The Public Private Partnership Regulations, 2014 (PPP Regulations, 2014) were enacted
pursuant to Section 71 (1) of the PPP Act which gives the Cabinet Secretary of the National
Treasury the authority to make the regulations.””® The regulations apply to every PPP
agreement in terms of design, financing, construction and the maintenance of the project or
the provision of public services by a private entity. The regulations do not apply to PPP
projects by the national government that have a capital expenditure of less than eighty-five
(85) million Kenyan shillings or a county government project that has a capital expenditure

of more than five (5) million Kenyan shillings."”” Under section 2 (c), the regulations do not

151 Section 59 (1)

152 section 59(2)

153 59 (6) of the Public Private Partnership Act

154 section 59 (6)

155 Section 65 (c)

156 Section 71 (1) of the Public Private Partnership Act

157 Section 2 of the Public Private Partnership Regulations, 2014
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apply to a PPP project that does not have a capital expenditure of more than five (5) million
shillings in lifestyle costs. Under section 6(2) of the regulations, each PPP Unit is required to
maintain both physical and electronic records of projects for a period of 6 years.'”®* Under
Section 12 the Contracting Authority is expected to prepare a project proposal that contains
demand assessment, the estimated cost of the project based on the prevailing market rates, an

updated cost of similar projects and international best practices.'”

The project proposal shall also contain the details of the project, the social economic benefits
of the project and the role of private sector in implementing the project. The project proposal
should also contain a report highlighting the operational and strategic benefits of the project.
It is the role of the PPP node'® to prepare the feasibility study for the proposed project. This
role 1s outlined under section 14 (2) of PPP Regulations, 2014. A feasibility study highlights
the economic, legal, technical and scheduling factors that might influence the successful
completion of the project. A feasibility study is expected to highlight the risks involved to
prevent the National or County Government from entering into a risky contract that will
result in the negative return of investment.'®! The PPP Committee has the role of receiving
and approving the feasibility studies under section 16(1) of the regulations. Upon the receipt
of feasibility study, the committee shall write to the contracting authority advising on whether
or not to issue public tenders for the PPP project. Under Section 16(2) the Committee is
expected to set down in writing the reasons for its refusal to accept the project and the steps
that will have to be taken in order for the project to be approved. Kenya’s sovereign debt is
on an unsustainable path and as such, the Government of Kenya must be cautious to ensure
that it can honour its contractual obligations with private entities. Under Section 16 (3) of the

Regulations, the Public Private Committee is expected to take into account the approval of

158 Section 6 (2) of the Public Private Partnership Regulations, 2014

159 Section 12 of the Public Private Partnership Regulations, 2014

160 A PPP Node is established by a contracting authority that intends to enter into a public private partnership
arrangement with a private party. According to Section 16 (2) of the Public Private Partnership Act, it shall be
headed by the accounting officer of the contracting authority and shall consist of such financial, technical,
procurement and legal personnel as that authority shall, in consultation with the PPP unit, consider necessary
for the performance of its functions in relation to a project under the Public Private Partnership Act.
161Section 14(2) of the Public Private Partnership Regulations, 2014
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the Debt Management Office when making the decision to accept or refuse the project

proposal.'®?

Part VII of the regulations provides the guidelines for solicited public procurement proposals.
Under Section 28 a contracting authority may create a list of pre-qualified private entities that
have the technical and financial capabilities to develop and implement a particular PPP
proposal. Under Section 29 (1), the contracting authority may invite persons to apply for pre-
qualification. Under Section 34 (1), a contracting authority may alter the specifications of the
project based on the outcome of the meeting with pre-qualified bidders. The alteration should
not be done in a manner to disqualify any particular bidder. After the alteration, the

contracting authority should inform the all pre-qualified bidders of the alterations.'®?

Under Section 51 (1) of the Regulations, a contracting authority may accept a privately
initiated investment proposal. The contracting authority is prohibited from accepting
privately initiated investment proposal if the proposal is not in the contracting authority’s
development programme.'® A contracting authority shall develop the guidelines for
negotiating for a privately initiated investment proposal. For a privately initiated investment
proposal, the contracting authority is required to apply for approval of the Cabinet Secretary.
The Cabinet Secretary should review the application based on the recommendations of the
committee. A privately initiated investment proposal should be affordable, should provide
value for money and should provide an effective transfer of risk from the contracting authority
as set out in section 51 (2) of the Regulations.'® Under section 55 (2), the contracting authority
1s required to appoint a negotiation team for the purposes of negotiating a project agreement.
The negotiation team should get the best value for money for the contracting authority and

the public as well.

The PPPs Petition Regulations are being finalised as well as the PPP manual to provide
standard bidding documents, templates, toolkit or user guidelines. In view of the above
developments, it can be argued that the current legal and policy framework is rather elaborate

and all-encompassing and should provide a conducive environment for PPP development

162 Section 16 (2) of the Public Private Partnership Regulations, 2014
163 Section 34 of the Public Private Partnership Regulations, 2014

164 Section 55(1) of the Public Private Partnership Regulations, 2014
165 Section 55 (2) of the Public Private Partnership Regulations, 2014
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except for the lack of clear guidelines on what form and shape consultation of the public
should take.

3.5 The Public Participation Bill, 2018

The Public Participation Bill, 2018 was introduced in the Kenya Senate in March 2018 by
Senator Amos Wako. It is currently pending before the committee of the whole house after it
was passed during the second reading. '®. The Bill is intended to give effect to the tenets of
participatory democracy enshrined in Articles 1(2), 10(2), 35, 69(1)(d), 118, 174(c) and (d),
184(1)(c), 196, 201(a) and 232(1)(d) of the Constitution. It seeks to introduce an overarching
framework for effective and coordinated public participation governance processes by
providing mechanisms for non-state actors to provide input in public affairs. Public
participation in governance ensures that the office holders are accountable to the public. The
bill seeks to promote transparency and accountability in decision making.'®” Another objective
of the bill is to enhance public awareness and understanding of the governance process as well
as to promote community ownership of public decisions and public participation in the
governance process'®. The Bill, therefore, seeks operationalize the constitutional principle of
public participation. The PPP Act does not contain specific provisions for effective public
participation. This bill will provide the guidelines and principles that will govern the

contracting authority and the private party in conducting effective public participation.

Under Section 4 of the Public Participation Bill, 2018 the public, communities and
organizations that are to be affected by a decision shall have a right to be consulted and
involved in the decision-making process. This provision will protect organizations such as
Save Lamu which were not considered stakeholders for the purposes of public participation
in the Lamu Power Project.'® Under Section 4(c), participants shall have equitable access to
information they need to make an informed decision. Access to information is one of the
central tenets of effective public participation.'” The public will be unable to make informed

decision without all information concerning a public-private partnership. Section 4(c)

166 http://kenyalaw.org/kl/index.php?id=7937 on 8 June 2019

167 Section 3(c) of the Public Participation Bill 2018

168 Section 4 (a) of the Public Participation Bill 2018

162 Ndungu, A.G. A Kenyan Youth Perspective on Climate Change. Development, 59(3-4),2016, pp.266-269.
170 Section 4 (¢ ) of the Public Participation Bill 2018
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provides for the development of appropriate feedback mechanisms. Without an effective
feedback mechanism, public participation will be merely and has indeed been merely illusory.
Section 4(1) provides that the public participation process shall be guided by the interest of all
the stakeholders including the interests of the decision makers.'”" Under this proposed bill,
public authorities will be guided by the public participation principles proposed in the bill.
Public authorities will also be required to develop their own guidelines for public participation
and publish them on the Kenya Gazette. Section 5(2) (d) places the responsibility of
developing public participation guidelines for every ministry to the Cabinet Secretary. Under
Schedule 1 of the proposed bill, every public participation forum shall be conducted with

realistic time for consultation and reasonable time between each meeting.

Several shortcomings with this Bill have been identified, firstly the Bill proposes that each
responsible authority develops its own public participation guidelines. Rather than leave
participation to each individual authority, perhaps it would be more effective to train and
designate officers responsible for public participation or an agency to give guidance on public
participation otherwise a lot of reinventing of the wheel is likely to be undertaken,
unnecessarily. A cookie cutter approach is, however, not desirable as the public participation
programme ought to be fashioned around the literacy levels of the stakeholders, existing
traditional leadership structures especially for marginalized communities as well as language
and culture of the people involved. Secondly, the Bill seems to envisage participation as an
event, with a venue, yet there are many ways of carrying out public participation including

focus groups of various types, written submissions, online surveys etc.'’.

3.6 Application of the Constitutional Principle of Public Participation by the
Kenya Courts
In Kenya, public participation is not only a constitutional principle but also one of our

national values under Article 10 (2) (a) of the Constitution. Public participation allows citizens
to participate in decision making especially on the issues that affect them. PPPs should meet
the constitutional requirements of public participation since they involve that exercise of
power donated to the government by the sovereign, the people of Kenya, and shared with a

private entity. The private entity under the PPP agreement then performs a duty or delivers a

171 Section 4 (1) of the Public Participation Bill 2018
172 http://www.katibainstitute.org/engaging-in-a-public-participation-law/Jill Cottrell Ghai
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service categorized as public good or service. Professor Migai Akech has argued against the
delegation of power to private entities because there are no formalities to ensure that this
power is not abused.'” Besides the constitutional principle under Article 10 (2) for public
participation, Kenya does not have an enabling legislation to provide a legislative guideline
for public participation.'™ There are, however, mentions of consultation of the people within
the PPP policy framework with no guideline as to how the same is to be conducted. As a
consequence, public bodies have devised their own standards of ensuring that they meet the

constitutional threshold for the approval of public projects or policy.

The Supreme Court in Communications Commission of Kenya & 5 Others v Royal Media Services
Limited & 5 Others'” reaffirmed the place of public participation as the cornerstone of
sustainable development as provided in the Constitution. It further held that public

participation ensures that:

..private “sweet heart” deals, secret contracting processes, skewed sharing of benefits-generally
a contract and investment regime enveloped in non-disclosure, do not happen. Thus, threats to
both political stability and sustainable development are nipped in the bud by public
participation. Indeed, if they did the word and spirit of the Constitution would both be

subverted. '’

A three (3) judge bench of the High Court in the Mui Coal Basin Local Community Case'”’

established six standards for effective public participation as follows:

First, the court held that the government agency is required to craft a programme for public
participation. The concerned government agency should come up with modalities of public
participation that take into consideration the quantity and the quality of the governed to

actively take part in governance. The modalities of public participation should also take into

173 Momanyi, J., 2017. Zero emissions, zero poverty in Kenya: a review of whether Lamu Coal Power Plant promotes a
pro-poor low carbon development pathway (Doctoral dissertation, University of Cape Town).

174 There is, however, a draft public participation policy pending approval and gazettement and a public
participation bill, 2018 pending in Parliament.

175 Communications Commission of Kenya & 5 Others v Royal Media Services Limited & 5 Others [ 2014] eKLR

178 Communications Commission of Kenya & 5 others v Royal Media Services Limited & 5 others [2014] eKLR

177 Justices Thuranira, Mutende and Prof. Ngugi in Mui Coal Basin Local Community & 15 others v Permanent
Secretary Ministry of Energy & 17 others [2015] eKLR
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consideration the subject matter of the public participation in coming up with a public

participation programme.

The second principle established by the court is the effectiveness principle. The court declined
to establish a litmus test and held that the only test it would be willing to consider is whether
the public participation process was effective. According to the court, effective public
participation requires that no single regime or programme for public engagement because of
the diverse cultures of the communities living in Kenya.””” Language is a principal tenet of
culture and as such the court noted that the principal agency should have provided

information in a language that was familiar to the local residents.

The third principle is that the members of the public must have access to information to make
informed decisions. The concerned agency should come up with innovative ways of meeting
this obligation.'” In establishing the third principle for effective public participation, the
Honourable Court held that it was, indeed, paramount for the governed to have access to

crucial information on the subject matter in a language that they can understand.

In the fourth principle, the court held that effective public participation does not require that
every person must give their views but rather that the process takes into account inclusivity
and diversity.’® If there are clear attempts to keep out bona fide stakeholders from giving their
views, then the public participation programme would be rendered illegal by definition.”® It
is essential for the public agency to identify and map out the bona fide stakeholders in order
to ensure that there is effective and meaningful public participation. The Honourable Court
further held that in a public participation programme it is the duty of the agency to take all
views into consideration but there is no obligation to accept all views. The court held that the
government agency ought to act in good faith while examining the public views received as a

result of the participation programme.’® Taking the views of the governed into consideration

%8 Mui Coal Basin Local Community & 15 others v Permanent Secretary Ministry of Energy & 17 others [2015] eKLR
7 Mui Coal Basin Local Community & 15 others v Permanent Secretary Ministry of Energy & 17 others [2015] eKLR
180 Mui Coal Basin Local Community & 15 others v Permanent Secretary Ministry of Energy & 17 others [2015] eKLR
181 Momanyi, J., Zero emissions, zero poverty in Kenya: a review of whether Lamu Coal Power Plant promotes a pro-poor
low carbon development pathway

182 Mui Coal Basin Local Community & 15 others v Permanent Secretary Ministry of Energy & 17 others
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demonstrates that the public participation process is not just a mere attempt aimed at ticking

the constitutional box to prevent legal challenges in court.’”

The final standard laid out by the court is that the purpose of public participation is not to
usurp the technical and democratic role for office holders but rather to enrich and cross-
fertilize the views of all the stakeholders and guide the office holders in making the best
decision possible. It is note worthy that the standard proposed in this case falls short of the
need to engage the public in decision making and having control vested in the people as

proposed by international standards.

Despite the lack of a statutory guideline for public participation, our courts have
commendably been at the forefront enforcing this requirement, most notably in enforcing
participation in the legislative processes. Their work and that of public authorities, could
however, be eased by the provision of a guideline for effective public participation that meets

the parameters proposed in chapter two.
3.7 Conclusion

I set out to answer the question as to whether Kenya has an appropriate policy, legal and
regulatory framework necessary to support contracting in PPPs with growing interest in the
area for purposes of funding infrastructure development especially with Government debt
ballooning beyond acceptable and recommended levels. I have established that indeed in the
period between 2007 and 2017 the Government set out to establish an appropriate framework
for this purpose. This framework comprises of the PPP Policy Statement, PPP Act No. 15 of
2013, the PPP Regulations, 2014 and the PPP Project Facilitation Fund Regulations, 2017. I
also sought out to establish whether the policy, legal and regulatory framework incorporates
provisions to aid in the implementation of the constitutional principle of public participation.
I established through this study that there are no legal instruments for implementation of an
the Constitutional principle leaving implementation to the various entities. There is also a
requirement for civic education set out under section 16(2) of the PPP Act for the PPP Unit
to promote awareness on PPPs and conduct civic education on the PPP in Kenya which has

not been implemented at all. The Public Participation Bill, 2018 is meant to provide guidelines

183 Mui Coal Basin Local Community & 15 others v Permanent Secretary Ministry of Energy & 17 others
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and principles for conducting effective public participation in PPPs. With the necessary
reengineering of the bill, as it is still a work in progress, the bill should seal the legal lacuna
that has enabled public agencies to conduct sham public participation for the mere purpose of

ticking the constitutional check box.
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CHAPTER FOUR
4.0 Case Study: Public Participation in the Lamu Power Project
4.1 Introduction

Chapter 3 entailed an analysis of the existing policy, legal and regulatory framework
governing PPPs in Kenya generally to ascertain its appropriateness to support PPP
contracting in light of heightened interest in PPPs for infrastructure development. It also
entailed an evaluation of the framework to ascertain whether or not it makes adequate
provision for effective public participation with the parameters set out in Chapter 2 as the
bench mark. In this Chapter, I analyse public participation in the Lamu Power Project, a PPP
project initiated under the PPP Act, 2013 to determine how effective the same was and the

outcome of the process.

The Least Cost Power Development Plan (LCPDP) proposed the development of a coal plant
in Kenya in 2005 which was to be implemented within twenty (20) years. The initial proposal
was for a 150 MW power plant to be constructed in Dongo Kundu near Mombasa.'®* The
proposed project was dropped in 2008 when LCPCD proposed a 2x150MW coal plant in
Kilifi and initiated feasibility studies on the project.'® The community in Kilifi vehemently
opposed the construction of the coal power plant especially based on land issues including
acquisition and displacement from ancestral land. The community was concerned that the
coal power plant would lead to the destruction of religious shrines.'®*® The communal land
tenure system in Kilifi was another stumbling block in acquiring a location to build the coal
plant. Disagreements between the government and a community unified in opposition of the
project on compensation and re-allocation plans made the proposed project unattractive to

policy planners and investors.'®’

The Government of Kenya decided to relocate the power plant to Lamu. The decision to

establish the coal plant in Lamu was guided by two (2) primary factors. The first one was that

184 Energy Regulatory Commission. Least Cost Power Development Plan Study period 2011-2031. Nairobi.
185 Energy Regulatory Commission. Least Cost Power Development Plan Study period 2011-2031. Nairobi.
18 DeCOALonize. The Impacts on the Community of the Proposed Coal Plant in Lamu: Who, if Anyone,
Benefits from Burning Fossil Fuels? UN Perspectives. Issue No. 31

187 DeCOALonize. The Impacts on the Community of the Proposed Coal Plant in Lamu: Who, if Anyone,
Benefits from Burning Fossil Fuels?
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Lamu had multiple ethnicities which meant that the government would not experience a
unified political opposition as it had experienced in Kilifi.'"®® The second guiding factor was
that the LAPPSET corridor was already in place and as such, the government would not

experience similar compensation problems as it had experienced in Kilifi.'®

The Ministry of Energy and Petroleum officially initiated plans to develop the Lamu Coal
Power Station in 2013. The proposed power plant would generate 1050 MW (gross) and
would occupy 965 acres of land in Kwawasi, Lamu County.'”® After identifying the location
for setting up the coal plant, the government of Kenya advertised the expression of interest in
2013 to attract potential investors."””! Following a competitive tendering process, the Kenya
Government awarded the project to Amu Power Company Limited, which is a special
purpose vehicle formed by the consortium of Gulf Energy and Centum Investments Company
Limited."** The coal plant would initially rely on imported coal from South Africa but switch

to local supply once the mining of coal located in Mui Basin Kitui County commenced.'®

The World Heritage Committee inscribed the Lamu Old Town in the UNESCO World
Heritage List in 2001."* Environmentalists have expressed concerns that if a power plant is
constructed at Kwawasi, the project would interfere with the world heritage site. Besides, it
will interfere with the Lamu Archipelago which hosts several historical and archeological sites
of great cultural importance to the people of Lamu.'” The coal plant will also have an
extensive environmental degradation to the neighboring community. Based on the South

African experience with coal power plants, it is expected that the neighboring community will

188

DeCOALonize. The Impacts on the Community of the Proposed Coal Plant in Lamu: Who, if Anyone,
Benefits from Burning Fossil Fuels?
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190 T utta, N. Diversification of Africa's Energy Portfolio": Economic Outlook a Case Study of Kenya. Africa
Energy and Technology Conference, 2016.
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price slump. CARI Economic Bulletin, (1), 2017.

192 Heffron, R.J. The global future of energy law. International Energy Law Review.
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194 Wanderi, H. Infrastructural development and conservation of heritage: a case study of Lamu Old Town
World Heritage site. World Heritage for Sustainable Development in Africa/Le Patrimoine mondial pour un
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experience, among other adverse effects, 1200-1600 premature births in a year.'”® The gases
produced by the Lamu Power Project will also have an effect on the Kenyan coastal reef and

in faraway places such as Mtito Andei."’

Another major concern facing the Lamu coal power project is whether establishing a coal
power plant is the only viable way of expanding Kenya’s energy production capacity.
Through the PPP agreement, the Lamu Power Project commits Kenya to a 25-year agreement
where each year the country will pay Kenya Shillings 25 billion to keep the power plant
running.'”® The astronomical tax payer expense that will be incurred by operating the coal
power plant created project stakeholders beyond the physical location of the power plant to
include all taxpayers who will bear the cost of the project. Granted that Kenya has the seventh
largest geothermal deposits in the world, it has been argued that this would be the most

suitable alternative for generating power for industrial use as it is essentially clean energy.'”
4.2 Stakeholder Mapping and Identification

The public participation process for the Lamu Power Project was organized by Amu Power
Company Limited (APCL), the successful bidder in the process. APLC disseminated
information about the project through one-on-one consultation with the key stakeholders.
Information was also disseminated through focus group workshops and community public
meetings. APCL also engaged the general public through media briefings which were
necessary to raise nationwide awareness of the project.’”® According to the ESIA study report,
APCL also distributed a project background information document which contained
information relating to the proponent’s details, the technical description of the project, its

potential impacts and the description of the ESIA project. The project background documents

19 Momanyi J, Zero emissions, zero poverty in Kenya: a review of whether Lamu Coal Power Plant promotes
a pro-poor low carbon development pathway (Doctoral dissertation, University of Cape Town), 2017.

197 Ogolla, P.A. Africa and the Plight of Climate Change. Development, 59(3-4),2016 pp.373-376.

198 Power Purchasing Agreement between Amu Power Limited and Kenya Power Limited dated 4% of August
2017. Available http://www.decoalonize.org/wp-content/uploads/2018/07/170804.-Amu-Power-KPLC-
Power-Purchase-Agreement-lamu-coal.pdf

199 Nyabola, N. Cashing in on CoalKenya’s Unnecessary Power Plant. World Policy Journal, 34(3), 2017,
pp.69-75.
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also included information about the mode of stakeholder participation in the proposed PPP

project.” s

APCL identified the relevant stakeholders and placed them in 3 distinct categories; public
sector stakeholders, the civil society and private sector stakeholders. These categorizations
ensured that neither of the categories of stakeholders met in joint public participation forum
and thus there was a clear lack of cross-fertilization of views and concerns amongst the various
stakeholder categories that would have provided a holistic approach to public participation.
According to the ESIA study report, APCL established and maintained a database of all the
stakeholders which was reviewed on a regular basis as stakeholder engagement took place.
Public sector stakeholders were identified based on their level of influence in decision making
on the project. Vulnerable communities living within the Hindi locality were also categorized

as bona fide stakeholders.*”

Below is a table of the private sector and civil society stakeholders who were i1dentified for the

purposes of stakeholder engagement.?®
No. | Civil Society Stakeholders No. | Private Sector Stakeholders
1 Nature Kenya 1 Amu Power Company Limited
2 Media 2 Lenders
3 Save Lamu 3 Owners of HSE Consultant (KTL)
4 UNESCO 4 Land Owners

5 World Wide Fund- for Nature, Kenya |5 Non-Land Owners

6 Haki Jamii 6 Youth
7 Ujamma Center 7 Women
8. Lamu Marine Conservation Trust 8. Vulnerable Groups

201 Tt is imperative to note that in my research I did not come across the document through which this
information was disseminated and as such it remains an allegation in the report that has not been verified.

202 Amu Power ESIA Study. Volume II. Appendix 10 Stakeholder Engagement Plan. Available at https://s3-
ap-southeast-

1.amazonaws.com/amupower/ESTA+STUDY /Appendix+10+Stakeholder+Engagement+Plan.pdf
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9. Lamu Environment Preservation and | 9. Contractors

Conservation Group

10. | Lamu Chonjo (Magazine about Lamu) | 10. | O & M Company

11. | Lamu Museum and World Heritage | 11. | General Public

Site
12. | Lamu Cultural Festival 12. | Africa Practice
13. | Lamu Tourist Association 13. | Owner’s Engineer

14. | Kenya Sea Turtle Committee

15. | Kenya Marine Forum

16 | Faith Based Organizations

17 | Arocha International

18 | NGOs in the area

4.3 The Public Participation Process

The ESIA study report indicates that APCL prepared stakeholder invitation letters and public
meeting notices, as an effort to engage the public, which were distributed in both the English
and Kiswahili languages. It also provided stakeholder registration logs and power point
presentations on the proposed project. These support materials were provided to ensure that
there was sufficient stakeholder participation in the project. APCL chose Nairobi, Lamu
Town, Kwawasi and Pate Island as the primary locations to disseminate information about

the project.

The choice of public meetings was based on the proximity to the site, the areas
that would be adversely affected by the project, and the most suitable areas which would be

convenient for stakeholder meetings about the project.

The public participation process started on 9/1/2015 at Subira Hotel in Mainland Lamu. The

meeting was attended by the Ward Administrator Hindi, community leaders from the affected

204 Amu Power ESIA Study. Volume II. Appendix 10 Stakeholder Engagement Plan
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communities and the mangrove cutters representative. The main objective of the meeting was
to introduce the project to the stakeholders and discuss any other issues that may arise. On
the same day, 9/1/2015, another introductory meeting was held at the Lamu Museum with
the National Museum of Kenya representatives. APSL held another meeting with Save Lamu
representatives at Mwana Arafa Restaurant Gardens, Lamu Island on 24/1/2015. Male and
female opinion leaders were involved in a workshop on the project on 25/1/2015 at the same

venue.

After the consultation meetings with the above groups, APCL facilitated another meeting
involving the general public on 26/1/2015 at Bargoni Primary school which was attended by

Bargoni and Ngini residents.

On 27/1/2015 the APCL organized 3 meetings: one at the Lamu County management board
office, which was a project briefing meeting, the second for Mokowe residents held at
Mokowe primary school on the same day where the public was informed of the project and
initial discussions on the project were had. The third meeting was held at Hindi Digital Sports
Center and News which was attended by Hindi residents. The next consultation meeting was
held on 28/1/2015 at Changa Chini, Pate Island involving the residents of Mtangawanda. A
similar meeting was held at Pate Island attended by Pate residents who were also informed
about the project on 28/1/2015.

Subsequent to the initial public consultation meetings held in January 2015, APCL’s focus
shifted to public sector stakeholders who would be the key decision makers in the project.
APCL held a Lamu County Government workshop meeting between 2/2/2015 and
3/2/2015 at Sarova Panafric Hotel in Nairobi. This was followed by media editors briefing
which was held on 10/2/2015 in Nairobi. The meeting was closely followed by Lamu County
assembly workshop which was held on 12/2/2015 and 13/2/2015 at Tamani Jua Resort in
Malindi.?” There was another media house briefing on 24/2/ 2015 at Crowne Plaza Hotel in
Nairobi. The information dissemination and public meetings did not continue until 1/4/2015
when the county government was hosted to a consultation meeting at Mwana Arafa

Restaurant Gardens, in Lamu Island by APCL.
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The next rounds of public meetings were held between 22/6/2015 and 24/6/2015. APCL
organized a meeting with the vulnerable stakeholders and pastoralist communities on
23/6/2015 at the Hindi Chief’s camp. On 24/6/2015 APCL organized two separate meetings
with women from communities living in close proximity to the project and elders from the
indigenous minority groups.’” The last stakeholder meeting and discussion was held on
25/6/2015 at the Chief’s camp, Pate Island. The meeting was attended by farmers who would
be affected by the coal power plant. The purpose of all these meetings was to inform the

stakeholders about the project and give them opportunity to share their views.

4.4 Stakeholder Issues Arising from the Stakeholder Meetings

Following the public consultation meetings, the stakeholders, especially women in Lamu
County, expressed the need for regular and reliable supply of water. APCL was requested to
prioritize access to portable water as part of its social responsibility initiative. The stakeholders
also identified the lack of access to quality education on the basis that educational institutions
in the area were few and far apart. The stakeholders were concerned about the low literacy
levels among the youth and the need for the youth to have marketable skills. The local
community was also concerned about the number of hospitals in the region.”” The
community expressed its displeasure with the lack of medical equipment in the region. The
stakeholders decried the need for the existing hospitals to be upgraded and satellite clinics to
be established in the region to provide maternal health services. The residents were concerned
about the potential loss of their livelthoods as a result of the project having a detrimental
impact on their fishing and agricultural activities.””® They also expressed the need for
impartation of financial literacy to those who would be receiving land compensation and also
requested that the community members who would be economically displaced as a result of

the project be compensated as well.

In the meetings, the members sought clarity on the opportunities that would be availed by the
establishment of the project. APCL was specifically requested to provide information about

the economic opportunities available to the public and also explain how the public would
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benefit from those opportunities.””” The members of the public also expressed the need for
APCL to explain the percentage of jobs that would be allocated to the local communities.
Women from the indigenous communities expressed the need for financial literacy and loans

to enable them to access the opportunities presented by the project.

One of the issues that was extensively discussed was the concern over the lack of title deeds
for persons who are living in the area that was earmarked for the project. The stakeholders
stated that there was need to demarcate the exact boundaries of the project. The stakeholders
did not understand how the compensation for the landowners in the affected region would be
carried out as there was no information as to who was responsible for compensation as well
as the price per acre for the land that would be acquired.?’® The stakeholders further sought
to know what plans APCL had in respect to the relocation of persons living within the affected
area. The stakeholders also wanted to know the clear procedure for identifying the persons

affected by the project who would be eligible for compensation.

The stakeholders were also concerned about the fraudulent nature of land acquisition
especially by influential persons in the wake of the project with the sole aim of getting
compensation. The locals were also concerned about people purchasing land from the local
community for speculative purposes. The stakeholders were also concerned about the land
that would be made available for relocation as they were afraid that the land would not be as

productive as the one, they were currently living on.?"!

The stakeholders explained that they needed assurance that the project would not be
implemented if it would be detrimental to the health of the community without sufficient
mitigation measures to counter the detrimental effects of the project. The stakeholders also
expressed the need to ensure that the Environment and Social Impact Assessment (ESIA)
would be transparent. The community wanted to be involved in carrying out the process.?'
The local community was concerned that APCL would not honor its commitment to ensure

that the locals benefitted from the project. The locals were also concerned the project would
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benefit a few affluent persons in the society. It was also not clear how long APCL would be

committed to ensuring that the local communities benefitted from the project.

4.5 APCL’s Response to Stakeholder Issues

APCL analyzed the issues raised by the various stakeholders and initiated development
projects with the local communities in Lamu County in response. APCL has also partnered
with the County Government of Lamu, local community members and the civil society to
ensure that there are sufficient community development activities in the region. In an effort
to support local fishermen, APCL provided fishing supplies and equipment to more than 50
fishermen to increase their efficiency in fishing and also to enable them to fish in the deep
seas. In addition to providing the fishermen with fishing supplies and equipment, APCL also
purchased a cold room freezer with a capacity of 10 tonnes to store fish captured from the
ocean.?"® The purpose behind the cold room freezer is to ensure to that local fishermen have
sufficient time to negotiate for better prices and eliminate the rampant practice of selling fish
at throw away prices. The cold room freezer allows the fishermen to explore new markets.
Amu Power has also acquired an Ice flake machine that will assist fishermen who go into the
ocean without ice. Lack of ice during fishing causes the fish to rot before it reaches the
market.?" To solve the issue of water supply, APCL has constructed water reservoirs within
the local communities to support free deliveries of water. The community members no longer
have to walk long distances to fetch water for domestic use. APCL is also committed to
installing up to 20 tanks in the remote locations to ensure that the residents of Kwawasi, Pate
and Mpeketoni have adequate supply of water. APCL has partnered with Lamu County
Government to install street lights to ensure that businesses operate for long hours. APCL
has also partnered with Muthaura Foundation to give scholarships to needy students in the
region and also launched an afforestation program with a goal of planting 300,000 trees.?"> It
has also assured local communities that the community members will be given first priority

in employment opportunities in the project.
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4.6 Analysis

A number of issues arise relating to the public participation process described above:

From it was clear that the views and feedback from the public were not intended to enable the
government undertake an analysis of available alternatives and decide whether or not to
undertake this project. There are several pointers to this: Firstly, the Government of Kenya
released the Expression of Interest (EOI) regarding the Lamu Power Project on 28 September
2013 and the EOI remained open until 23 of October 2013 when it was officially closed.*
The National Environment Management Authority (“NEMA”) released the environmental
and social impact assessment (ESIA) for the project on 26" July 2016. This was three (3) years
after the project had already been advertised and Amu Power Limited awarded the contract
in 2013.%'” Any public engagement at this stage can only amount to manipulation and window
dressing to drum up support as the critical decision on whether or not to undertake the project

was long made before the people were involved.*®

Secondly, people were clearly not prepared for public participation, they had little capacity,
if any, to engage effectively in public participation. It is for this reason that most of the
concerns raised related to provision of public services such as water, education, lighting,
healthcare etc, all of which were not related to the project at hand but are corporate social
responsibility issues. Out of the myriad of issues raised in the public forums and consultation
meetings, only three touched on the project. These are details on the compensation price for
the land to be acquired for the project, a guarantee that the project would not be established
if it would have an adverse effect on the health of the community and the need for
compensation for non-land owners who would experience economic displacement as a result
of the establishment of the project. The civil society also expressed the need for a transparent
ESIA process.

Thirdly, the public participation process did not identify all the elements of the project and as

such bona fide stakeholders were left out. There was failure in stakeholder identification and

216 Ministry of Energy.The development of one 900-1000MW Coal Power Plant at Lamu, Lamu County by

Private Investors, 2014. http://www.decoalonize.org/wp-content/uploads/2017/02/original-tender.pdf 18
March 2019

217 Amu Power. Environmental and Societal Impact Assessment Study. Main Volume, 2016.

https://www.amupower.co.ke/esia.html 18 March 2019
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mapping. One of the key elements of the project is the Lime stone mining in Witu.?'* APCL
did not disclose this essential element of the project and as such, the community in Witu that
would be affected by the establishment of the project was not consulted.??® On the same issue,
APCL did not engage all the bonafide stakeholders in the public meetings. The Civil society
groups identified as stakeholders were largely left out in the public meetings.**! Although there
were over 17 bona fide civil society stakeholders that were identified, APCL conducted public
consultation meetings with only one civil society stakeholder, Save Lamu only once on

24/1/2015. No further meetings or follow ups were held after the initial meetings.

Fourthly, the public participation programme did not meet the standards espoused in the Mui
Coal basin case and the parameters of effective public participation established in chapter two
as there was no deliberate effort to release in advance all pertinent information on the project,
in a language that all residents would understand®? and a clear programme and agenda for
the scheduled meetings.”® A look at the process adopted reveals that the purported public
participation process was only meant to inform the local residents that APCL would be
establishing a coal plant in the region, explain the nature of project, possible benefits and
adverse impact without a meaningful attempt to collect and act on feedback received in a clear
and transparent manner.”** Members of the public were not given an opportunity to submit

written memoranda on the project before the meetings.

Lastly, a question of the suitability of the formal meetings as a form of information
dissemination and collection of feedback also comes to the fore. Granted that the stakeholders

involved were largely illiterate, perhaps informal barazas or dissemination of information

219 The coal power project technology is based on super-critical heating of pulverized coal which ensures the
highest efficiency in burning coal to reduce Greenhouse Gases (GHG) emissions. In addition, the project will
include a wet Limestone Flue Gas Desulphurization (FGD) System to minimize Sulphur dioxide emissions,
Low Nitrous Oxide Burners to be used in combustion technology to reduce Nitrous Oxide emissions. The wet
limestone will be mined in Witu.

220 Momanyi, J. Zero emissions, zero poverty in Kenya: a review of whether Lamu Coal Power Plant
promotes a pro-poor low carbon development pathway (Doctoral dissertation, University of Cape Town).

221 Momanyi, J. Zero emissions, zero poverty in Kenya: a review of whether Lamu Coal Power Plant
promotes a pro-poor low carbon development pathway.

22The project background information document was prepared in English, not in the Swahili language that the
residents are familiar with.

23Downing, K. How is China using environmentalism to gain influence in the developing world? (Master's
thesis), 2019.

224 Downing, K. How is China using environmentalism to gain influence in the developing world? (Master's
thesis), 2019.
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through the traditional leadership structures available within the community would have been

better suited.

In APCL’s response, the pertinent issues raised about the project were not addressed. APCL,
however, made commitment to engage in social corporate responsibility initiatives such as
providing street lighting, providing scholarship to students from the local communities,

establishing a water reservoir and purchasing fishing equipment for fishermen.?*

Viable alternatives to the project were not addressed by APCL, expectedly. Kenya has the
seventh largest geothermal reserves in the world that are not fully exploited to this day. It has
been posited that this would have made a viable alternative to the coal power plant.”?® The
available options were not provided to the stakeholders at the initial phase of the project. The
deleterious health effects and the adverse nature of the project to the Lamu mangrove

harvesting business were not revealed.

Most of the key stakeholders only met the officials of APCL once. Effective and meaningful
public participation would not take place when the stakeholders are only engaged in one
meeting. There was need for a second and third follow up meetings to address the issues raised
in the first meeting by providing feedback on what was possible and what could not be
achieved. Without crucial information about the project especially on health, the local
residents were not in a position to effectively participate in the project which explains why

their concerns related to social corporate responsibility .’

One of the key ingredients of effective and meaningful public participation as identified in
chapter two is the need to involve the stakeholders in decision making. There was no attempt
to involve the stakeholders in decision making at all. It is clear from the identification of the
stakeholders, to public meetings and APCL response to the issues, the purported public

participation exercise was only meant to drum up public support for the project.

Effective decision making requires that the project is an input of all the stakeholders hence

the need for engagement at the project identification and initiation phases. The views of the

225 Full Resettlement Action Plan Summary - Lamu Coal Project. Resettlement Action Plan
226 Energy Regulatory Commission. Least Cost Power Development Plan Study period 2011-2031. Nairobi.
227 Full Resettlement Action Plan Summary - Lamu Coal Project. Resettlement Action Plan
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people that are most affected by the project should prevail.**® The government has shown
willingness to compensate the landowners whose land has been earmarked for the project.
The government is, however, not willing to compensate thousands of the Lamu County
residents who will be economically displaced when the plant is established as its effects will

.22 No viable alternatives have

be felt by residents beyond the physical location of the projec
been given to the residents of Lamu county who will lose their means of livelihood when the

land is acquired.*

Although the Kenyan public is expected to be the beneficiaries of the project, APCL failed to
involve members of the public in the decision-making process. All the opposing views on the
project were not given sufficient consideration and the APCL did not state how it would
address the concerns voiced by the stakeholders except for social corporate responsibility.?*!
APCL offered to plant trees in response to the detrimental effects of the coal plant to the
environment. This response is not an effective one because afforestation will not solve the
problems of smog and acid rain which are caused by the emissions from the coal power plant.
From the analysis of the process of public participation in the Lamu Power Project , it is clear
that there was no effective and meaningful public participation in line with the parameters set

out under chapter two.

4.7 Conclusion
I set out to answer the question as to whether there was effective public participation in the

Lamu Power Project. I have established, through this study that public participation in this
project was illusory, a mere charade intended to check the constitutional box. The decision
to build the coal plant in Lamu arrived at way before relevant stakeholders were consulted
and as such it would have had no meaningful effect. An analysis of the public accounts on
the public participation revealed that bona fide stakeholders were left out of the public
participation process and for those that were involved, the government and APCL failed to

take into account their views in good faith. There was no clear programme for public

228 Downing, K. How is China using environmentalism to gain influence in the developing world? (Master's
thesis).

22 Momanyi, J. Zero emissions, zero poverty in Kenya: a review of whether Lamu Coal Power Plant
promotes a pro-poor low carbon development pathway

230 Cilliers, J., Donnenfeld, Z., Kwasi, S., Shah, S.S. and Welborn, L., 2018. Shaping the future-strategies for
sustainable development in Kenya
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participation and the information about the project was provided in a language that the
residents of Kwawasi village were not familiar with. APCL failed to address the issues of
transparency in the ESIA process, land compensation issues and the commitment not to

establish the project if it was detrimental to the health of the residents.

Effective public participation requires that concerns raised by the public are addressed and
viable alternatives to the project considered. The potential negative effects of the project were
also not addressed. The classification of stakeholders into civil society, public sector and
private sector stakeholders prevented the meeting of either of the groups because each
category held separate consultation meetings and did not get to learn about and appreciate
the concerns raised by other categories of stakeholders. This led to a failure of cross-
fertilization of ideas out of the various interests and concerns that would merge in such a

forum.

It is, therefore, clear that the public participation process was a sham and was only meant to
drum public support for the project and to tick the constitutional check box when the
aggrieved groups moved to court. It did not meet international standards for effective public
participation as set out in chapter two and this has led to opposition to the project as seen in

the cases pending before the National Environmental Tribunal and the High Court.
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CHAPTER FIVE
5.0 Recommendations and Conclusion
5.1 Introduction

The in-depth analysis of the public participation process undertaken in Chapter 4 has shown
that the parties involved in the Lamu Power Project were cognizant of the constitutional
dictate for public participation and that indeed they undertook a process for public
participation. The project has, however, stalled owing to sustained stakeholder opposition to
the project which brings to the fore the question of how effective the public participation
process was. This chapter will make recommendations on the steps Kenya can take to ensure
that there is effective and meaningful public participation in PPPs in the energy sector. The
chapter will also suggest legislative amendments and regulatory changes that will facilitate

effective public participation in the energy sector.
5.2 Public Participation Challenges and Proposed Solutions

The lack of effective public participation in public and private partnerships can be traced to
inadequate stakeholder mapping and engagements. Some interest groups that are adversely
affected by the project are left out in the public participation process as it was the case with
Lamu Power Project.”®®> Adequate stakeholder mapping is essential to ensuring that PPP
projects are not stalled by court cases or other forms of interferences.*® I recommend that an
appropriate tool for stakeholder analysis be adopted to ensure that all relevant stakeholders

are identified, prioritized, visualized, engaged and involved in decision making.

PPPs have faced slow implementation because of the lack of clarity on what constitutes
effective public participation.”®* The contracting authority on public participation regarding

public-private partnership has focused on meeting the constitutional threshold for compliance

232 Myllyvirta, L. and Chuwah, C. Assessing the air quality, toxic and health impacts of the Lamu coal-fired
power plants, 2017.

233 Downing, K. How is China using environmentalism to gain influence in the developing world? (Master's
thesis).

234 Full Resettlement Action Plan Summary - Lamu Coal Project. Resettlement Action Plan. African
Development Bank Group. Available
https://www.afdb.org/fileadmin/uploads/afdb/Documents/Environmental-and-Social-
Assessments/Kenya_-_Lamu_Coal_Power_Project_%E2%80%93_RAP_Summary.pdf
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purposes. As a consequence, public participation has been illusory and the whole process just

a mere charade to drum public support for the project.

Chapter two of this thesis sets out what I consider the parameters for effective public
participation. By way of a summary, these include: promotion of literacy and education to
enhance its citizen’s capacity for public participation as well as continuous public awareness
on the role and place of public participation generally which awareness can be carried out
within the context of grassroot organisations; proper mapping out of stakeholders; pro-active
dissemination of objective information relating to projects in a language understood by the
primary stakeholders. The mode of communication and forums for dissemination of
information and collection of feedback should be designed to reach all the marginalized
communities; receiving of feedback, its analysis and use in decision making at which stage a
select number of representatives are involved; further the timing for participation is most
critical, it must be done before decisions are made and feedback genuinely considered; the
participation should take into inclusivity and diversity; once the feedback has been collected,
an analysis of the alternative decisions and choices should be undertaken and feedback given
to the people as to whatever decision is made and the rationale for it; further, participation
should not be a one off event but a process through which the public is continuously consulted
and any concerns raised addressed consistently; lastly, parties dissatisfied with the process
must have access to judicial and administrative proceedings to remedy the situation. This
process should not be riddled with hurdles on Jocus standi and technicalities aimed at locking

out interested participants.

The state has adopted a minimalist approach to public participation process which has created
a ‘compliance attitude’ in public officials. The compliance attitude is fueled by the desire to
ensure that they get the approval of the PPP and weather down the opposition to the project.
The ‘compliance attitude’ among decision makers is fueled by the mistaken believe that the
public participation process usurps the authority of office holders.”® The lack of
understanding of the nature of public participation has made public officials and agencies to

go through motions with the intention of ticking the constitutional requirement of public

2% King, C.S., Feltey, K.M. and Susel, B.O.N. The question of participation: Toward authentic public
participation in public administration. Public administration review,1998, pp.317-326.
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participation.?*® The Court also stated that the role of public participation is to cross-fertilize
and enrich the views of those that are most affected by the decision. There is economic benefit
in effective participation because the project is implemented without unnecessary delays when

the public authority conducts effective public participation.?’

In Kenya public participation process begins after the project has already been designed,
conceptualized and a private party already engaged. The possibility of the process informing
decision making including on the exploration of alternative solutions to the problem sought
to be solved is nil as a decision to implement the project will have been already made and the
stakes extremely high for the state and the private party for the project not to be implemented.
The public participation process should begin during the design and conceptualization stage
of the PPP project, before the award of the contract to the private party. In this case the views
of the public will be considered and taken into account by the decision makers and possibly

influence their decisions.>*
5.3 Proposed Amendments to the Public Private Partnership Act, 2013

PPP Act of 2013 is the principal legislation governing PPPs in Kenya. It provides the
legislative framework for private entities to partner with the government in infrastructure and
development projects through concessions and contractual agreements.” While it is noted
that there is a Public Private Partnership (amendment) Bill, 2017, the same does not touch on
matters relating to public participation. The PPP Act should be amended to allow for effective
and meaningful public participation. Section 7 of the Act should be amended to include a
provision stating that PPPs should adhere to the principle of effective public participation and
proceed to define what this would entail by including the parameters for public participation

discussed above.

Section 16 (1) of the Act states that a public authority that intends to enter into a public and
private partnership with a private entity should establish a public private node. Section 16 (2)

236 Walker, H., Sinclair, A.J. and Spaling, H. Public participation in and learning through SEA in Kenya.
Environmental Impact Assessment Review, 45, 2014, pp.1-9.

237 Mui Coal Basin Local Community & 15 others v Permanent Secretary Ministry of Energy & 17 others
[2015] eKLR

238 Walker, H., Sinclair, A.J. and Spaling, H. Public participation in and learning through SEA in Kenya.
Environmental Impact Assessment Review, 45, 2014, pp.1-9.

23 Short title, Public Private Partnership Act No. 15 of 2013
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states that the node shall be headed by the accounting officer and shall consist financial,
technical, procurement and legal personnel that the authority shall consider necessary for the
performance of its functions.?* This section should be amended in regard to the composition
of the node to include 3 appointees from the local community most affected by the project to
ensure that the societal concerns are addressed and the community involved in decision

making.

PPPs in Kenya are not attractive to investors and private entities because of the delays in
implementation that have plagued the already existing projects. The delays are occasioned
by engaging the public when the project has already been conceptualized and the tendering
process has already been done. When a PPP project has been subjected to effective public
participation and subsequently tendered it will give investors’ confidence as there will not be

delays in implementation.
5.4 Regulatory Gaps in the Public Private Partnership Regulations, 2014

PPP Regulations, 2014 provide the regulations that shall govern every PPP agreement in the
country. Section 2 (a) of the Regulations state that the Regulations do not apply to a national
project with a capital expenditure component of more than eighty-five million Kenyan
Shillings. Most of the PPP in the energy sector in Kenya run into billions of shillings and as
such section 2 (a) of the PPP Regulations, 2014 eliminates a regulatory framework for most
of the PPPs. PPPs of less than eighty-five million are likely to attract local investors and the
donor community. The legal effect of this clause is that low value PPPs will experience stricter
regulations as opposed to high value PPPs. Under section 2 (b) of the public private
regulations 2014, these regulations do not apply to county government projects that have a

capital expenditure of more than five million Kenyan shillings.

Section 2 (¢) of the PPP Regulations, 2014 states that national government projects and
county government projects that have life cycle costs of more than 5 million Kenyan shillings
are exempt from these regulations. Any national and county government projects will have
repair and maintenance costs exceeding five million Kenyan shillings in order to provide its

value to the public. When you factor in agency costs, upgrade costs, repair costs and user

240 Section 16(2) of the Public Private Partnership Act
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expenses, the life cycle costs for every public project will exceed five million Kenyan shillings
or its equivalent in USD.?*! As such, all the public and private partnership projects in the
energy sector are exempt from these regulations. Without a regulatory regime, most of the
PPP projects are therefore implemented without the need for public participation. Section 2
of the Public Private Regulations, 2014 should be amended to ensure that the Regulations
apply to all the PPP projects.

5.5 Gaps in the Proposed Public Participation Bill, 2018

While the Public Participation Bill, 2018 would provide an overarching framework for public
participation, it would be imperative that a section is included on its applicability to PPPs for
the avoidance of any doubt especially in view of the general misconception that public
participation would be a requirement for public entities only. Related to this, it is imperative
to note that while the Bill is indicated to apply to private bodies, most of its obligations are
for public officers in the contracting authorities with no specific obligations placed on the
private parties. Public participation in PPPs should be guided by joint committees, technical
teams and citizen commissions. Effective and meaningful public participation should go
beyond collecting feedback from the public to incorporating the citizens in the decision-
making process.?*? The role of decision making should not be left to the office bearers but
rather citizens and office bearers should form joint committees which will give citizens a role
in decision-making. Effective public participation goes beyond merely ticking the
constitutional box for the purposes of the approval of the project. Effective public participation
requires that the citizens have access to the information available on the project.?** The Public
Participation Bill should also make it a requirement for public authorities or the relevant

bodies to pro-actively provide information to the members of the public.

The Public Participation Bill 2018 is vague on time frame between the first advertisement and
the first public participation forum. The affected stakeholders should be given not less than

14 days to submit their written memoranda (if any) before the hearing. The public authority

241 Roehrich, J. K., Lewis, M.A. and George, G. Are public—private partnerships a healthy option? A
systematic literature review. Social science & medicine, 113, 2014, pp.110-119.

242 Gikonyo W. Memorandum of Public participation Bill, No. 4 of 2018. Institute of Social Accountability.
Nairobi, 2018.

243 Gikonyo W. Memorandum of Public participation Bill, No. 4 of 2018. Institute of Social Accountability.
Nairobi.
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should make publicly available the written memorandum to ensure that there is a meaningful
discussion on the relevant issues.?** Public participation forums should not happen less than
7 days after the written memoranda have been made available. Similarly seems to envisage
public participation as an event, with a venue. This must be changed in favour of flexibility
to suit specific circumstances relating to each case as would be informed by the relevant

stakeholders’ unique characteristics.

The Public Participation Bill 2018 does not set out public funding mechanism for effective
public participation. Both the County Governments and the National Government have not
set aside funds for public participation. Organizing the public participation forums requires
coordination with non-state actors and all the relevant stakeholders. Without funds set aside

for stakeholder mapping and identification, there are high chances that the process will fail.

The Bill proposes that each responsible authority develops its own public participation
guidelines. Rather than leave participation to each individual authority, it has been proposed
that Kenya may train and designate officers responsible for public participation or an agency
to give guidance on public participation otherwise a lot of reinventing of the wheel 1s likely to

be undertaken, unnecessarily. A cookie cutter approach is, however, not desirable.**
5.6 Conclusion

As it has been demonstrated by the case study, the process of planning and implementation
of PPPs in Kenya has been devoid of effective and meaningful public participation. Public
participation for PPPs in the energy sector in Kenya has been left to elites and opinion
leaders.?® The result of the failure to involve all stakeholders has been manifested in stalled

projects and sometimes total failure to implement the project owing to sustained opposition.

The Constitution of Kenya, 2010 radically transformed the nature of state-society relations.?*’
It firmly entrenched the principle of public participation in our governance and reaffirmed

that governance and the decision-making process in public affairs will be based on social

244 Full Resettlement Action Plan Summary - Lamu Coal Project. Resettlement Action Plan.

245 http://www katibainstitute.org/engaging-in-a-public-participation-law/Jill Cottrell Ghai

246 Gikonyo W. Memorandum of Public participation Bill, No. 4 of 2018. Institute of Social Accountability.
Nairobi, 2018.

247 Mbondenyi, M.K and Ambani O.J. The New Constitutional Law of Kenya. Principles, Government and Human
Rights: Principles, Government and Human Rights. African Books Collection, Law Africa, 2010
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contract between the government and the electorate.**® The people of the Republic of Kenya
are the sovereign and as such they should be engaged in the planning and implementation of
PPPs. While the PPP model had been in use for a while in Kenya, efforts have been made for
its use as a preferred model of public financing when it became evident that Vision 2030 and
the Sustainable Development Goals may not be achieved without partnership with non-state

actors.’®’

Public participation in PPPs in Kenya lacks uniformity because of the lack of clear guidelines
and standards. Ineffective public participation has also been fueled by the lack of laws and
regulations on delivering the constitutional promise of public engagement through public
participation.”® Another challenge that has plagued public participation in PPPs is the
challenges in the access to information about the project where there has been no meaningful
effort to disseminate information that takes into account literacy levels of the stakeholder to

enhance meaningful engagement.

In conclusion, Kenya needs to secure the partnership of private entities and other non-state
actors to develop an energy sector that will support a robust manufacturing sector in a
sustainable manner. It is, therefore, imperative that steps are taken to ensure that these
projects are owned by the people within whose communities the projects are established. This
will be achieved by ensuring the public concerned, the relevant stakeholders, are not only
consulted but also involved in decision making from the project proposal stage all through to
its implementation to ensure ownership of the projects that will eventually be socially

responsive and sustainable .

248 Wanda, R.E., 2016. Constituting folklore: A dialogue on the 2010 Constitution in Kenya. Journal of Pan
African Studies, 9(1), 2012, pp.59-84.

29 Abdulsamad, A., Stokes, S. and Gereffi, G. Public-private partnerships in global value chains: Can they
actually benefit the poor?. United States Agency for International Development-Leveraging Economic
Opportunities Report, (8), 2015.

250 Beisheim, M., Ellersiek, A., Goltermann, L. and Kiamba, P. Meta-governance of partnerships for
sustainable development: Actors' perspectives from Kenya. Public Administration and Development,
38(3),2018, pp.105-119.
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