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Political financing regulation is legally recognised in Kenya. Furthermore, with the passing of the Election Campaign Financing Act, it is expected that this would discourage money from corrupt sources being used to fund election campaigns. However, the Election Campaign Financing Act was suspended prior to the 2017 general elections. Therefore, this has been a barrier to the application of the law. In addition, the disclosure requirements I Section 16 of the Election Campaign Financing Act provide for confidentiality of political financing. This acts as a hindrance to the anti-corruption element of disclosures. The aim of this study is to assess the role that election campaign financing regulation has in preventing the proceeds of corruption from funding Kenyan elections. Moreover, the study seeks to examine the extent disclosure requirements can be applied in preventing the proceeds of corruption from financing political campaigns in Kenya and to draw on the United States on the application of disclosures to prevent proceeds of corruption from funding election campaigns. This study finds that the confidentiality of information concerning election campaign financing inhibits the fight against corruption. This is because this information can reveal links between politicians and donors who may be suspect. Also, it makes it more difficult for the citizenry to access relevant information to make informed decisions when voting. This study adopts the theories of liberal democracy, the public interest theory of government regulation, the private interest theory of government regulation and the egalitarian theory as its framework to understand election campaign financing regulation in Kenya. It concludes by recommending some reforms in the area of transparency in disclosure requirements to make the fight against corruption more effective. 
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ELECTION CAMPAIGN FINANCING IN KENYA: ADDRESSING FINANCING FROM PROCEEDS OF CORRPTION THROUGH TRANSPARENCY IN DISCLOSURES
[bookmark: _Toc65490059]CHAPTER 1 
0. [bookmark: _Toc65490060]INTRODUCTION
Campaign financing is a major concern when an election is on the horizon. Furthermore, the cost of running an election campaign keep rising. For instance, in the 2017 Kenyan elections, it is estimated that the cost of the election was north of half a billion dollars. Also, Kenya is plagued by corruption. In 2018, Kenya ranked at position 144 out of 180 countries in Transparency International’s Corruption Perception Index. Besides, it had a score of 27 on a scale where 100 represents a very clean country and 0 represents a highly corrupt country. In 2019, there was a near-stagnation. Kenya was given a score of 29 on the Corruption Perception Index. Furthermore, it is estimated by the Office of the Auditor-General that up to a third of the annual budget is lost to corruption. 
Scandals have rocked the nation putting into sharp focus the link between corruption and political finance in the country. Indeed, the Goldenberg and Anglo-leasing scandals laid bare that corrupt political financing is a challenge that requires to be addressed. The need for resources to finance political contenders fosters a context within which corrupt political finance can flourish. Besides, there has not been an Act dedicated to political finance for much of the country's existence. However, the Election Campaign Financing Act was passed in 2013. It covers five major areas, transparency requirements, sources of funding, expenditure regulation, oversight and enforcement and sanctions.
Against this background and since Kenya is relatively new in the area of campaign finance regulation, this study seeks to analyse the current transparency requirements framework under the Act.
0. [bookmark: _Toc65490061]STATEMENT OF THE PROBLEM
According to the public interest theory of government regulation, political financing regulation is meant to address negative externalities such as corruption. However, despite the Election Campaign Financing Act being enacted in 2013, Kenya's corruption levels have not improved. Consider in 2018, six years after the Act came into being, Kenya's corruption levels were a 27 on Transparency International's Corruption Perception Index. According to Transparency International, in 2018 Kenya was ranked as no 144 out of 180 countries. The following year, Kenya had a score of 29, an increase in levels of corruption. Furthermore, public money is often embezzled and redirected into political campaigns. For instance, it is reported that the proceeds of the Goldenberg Corruption Scandal were redirected into political campaigns. The Goldenberg Corruption Scandal involved fictitious exports of gold and diamonds form Kenya and resulted in the loss of huge sums of money from the public purse. Contracts involving large amounts of money were entered into and the government subsequently paid out money under these contracts. The money that was lost in this scheme was later used in funding political campaigns in Kenya in the 1992 general election. Also, there were inadequate or sometimes non-existent disclosures associated with the scandal which made it difficult to establish the amount of money from corrupt dealings that had been channelled into political campaigns. Therefore, the risk of corruption in political financing must be averted. Furthermore, with the rising costs associated with elections, the influence of money sourced from criminal activities can only increase if left unregulated. This is particularly a concern in Kenya where politics is capital intensive. Also, the electorate needs to make informed decisions when they elect a candidate on what their sources of funding are. This requires transparency on the part of political actors. Therefore, the question of whether the Election Campaign Financing Act's transparency provisions under Section 16 can root out corrupt political financing remains. Moreover, it allows the confidentiality of information relating to political financing. This study seeks to analyse the rationale behind campaign financing regulation. It also seeks to analyse how best to apply the principle of transparency in the context of political campaign financing to avert corruption.
0. [bookmark: _Toc65490062]JUSTIFICATION OF THE STUDY
This study seeks to examine political financing regulation in Kenya, under four categories, rules on sources of funding, expenditure regulations, record-keeping and reporting requirements, disclosure requirements and oversight mechanisms and sanctions.   Furthermore, the study seeks to clarify how money from illicit sources such as the Goldenberg Corruption Scandal, could be channelled into political campaigns. Albeit the Election Campaign Financing Act is meant to address this problem, it falls short because its disclosure requirements do not necessitate that the financial information of political actors is disclosed to the public. Instead, under Section 16(5), it allows this information to be kept confidential. Also, this Act was suspended from being applied in the 2017 general election by parliament. Furthermore, this impeded the effective implementation of campaign financing regulation. These factors combined would make it difficult to address the problem of the proceeds of corruption being used in political campaigns as occurred in the 1992 general elections.  Therefore, this study seeks to clarify the means of addressing the problem of money from corruption scandals and illegal activities being channelled into political campaigns.
0. [bookmark: _Toc65490063]SIGNIFICANCE OF THE STUDY
Campaign financing left unregulated is anathema to democracy. In addition, this may lead to the provision of lucrative contracts, licenses, or tax reductions in anticipation of large political donations. In the Kenyan context, these contracts may be awarded through dubious or illegal means and consequently, the money that is channelled into politics are the proceeds of crime or corruption scandals. Moreover, such schemes resulted in the Goldenberg Corruption Scandal. Further, campaign financing regulation is a method of stymying corruption by enhancing transparent conduct concerning elections. Therefore, this study seeks to alleviate and stop the negative effect of corruption in the electoral process.
0. [bookmark: _Toc65490064]STATEMENT OF AIMS AND OBJECTIVES
This study seeks to establish how best campaign financing regulation can reduce the influence of the proceeds of corruption in politics. In particular, it will focus on the principle of transparency and the role of disclosure requirements.
0. [bookmark: _Toc65490065]OBJECTIVES OF THE STUDY
To achieve the aim of this study, this study is going to:
1. Assess the role and impact of election campaign financing regulation in preventing the proceeds of corruption from funding politics in Kenya.
1. To determine the extent disclosure requirements can be applied in preventing the proceeds of corruption from financing political campaigns in Kenya.
1. To draw on the United States on the application on disclosure requirements in campaign financing regulation.
0. [bookmark: _Toc65490066]RESEARCH QUESTIONS
1. Whether campaign financing regulation is effectively preventing the proceeds of corruption from financing political campaigns in Kenya?
1. How does the United States apply disclosure requirements in preventing proceeds form corruption from financing political campaigns?
1. What is the appropriate application of disclosure requirements in Kenya? 
0. [bookmark: _Toc65490067]HYPOTHESIS
1. Disclosure of political financing in Kenya, is inadequate in preventing funding sourced from corruption because essential information is kept confidential.
1. There is no elaborate jurisprudence regarding campaign financing regulation in Kenya.
1. The United States has precedent on election campaign financing that can address the problem of corruption.
0. [bookmark: _Toc65490068]THEORETICAL FRAMEWORK
The liberal democracy theory entails the premise that people participate over their own affairs. Additionally, it is characterised by free and fair elections, the rule of law, the separation of powers and the protection of the basic liberties of the freedom of speech, the freedom of assembly, the freedom of religion and the right to property. Information is required in order for citizens to evaluate the best course of action in their participation in a democracy. Naturally, for the participation of citizens over their own affairs, transparency is essential in political financing regulation. This information to enable the citizenry to make informed decisions. 
The public interest theory of government regulation advances the claim that the purpose of political campaign financing regulation is to correct inefficiencies in political financing. Additionally, corruption is highlighted as one such inefficiency.  The aim to correct market failures may be a response to the citizens’ demands for action. Admittedly, this theory is based on three assumptions; there exists a benevolent state; there is a clear definition of what a market failure is and that there exist demands from the public to address market failures.
The private interest theory of regulation posits that regulation is undertaken to achieve the goals of powerful groups rather than a greater social good per se. Also, these interest groups may be political parties, civil society or regional actors just to name a few. Furthermore, under this theory, an equilibrium level of regulation is dependent on the forces of supply and demand. Demand stems from the interest groups that would benefit from regulation. Supply is dependent on political influence. That is the ability of interest groups to have their goals enunciated and expressed as policy. 
The egalitarian theory acknowledges that there is an inequality of resources and that this has an impact on political processes. The egalitarian theory seeks to level the playing field between the rich and the poor. Furthermore, the egalitarian theory seeks to prevent a situation where wealthy donors have a huge influence over legislation by virtue of their donations. They believe that equalization can be achieved through election campaign financing. Egalitarians believe that the rights of individuals should not solely be looked at through the paradigm that they exist in a vacuum. Rather, they are concerned with the rights of individuals relative to the rights of others. Furthermore, they believe that equalization in the political process can be achieved through campaign financing regulation.
0. [bookmark: _Toc65490069]RESEARCH METHODOLOGY
This study will adopt a doctrinal research methodology and comparative law. It entails the review and analysis of existing literature including primary and secondary sources. Furthermore, this study will include a comparative analysis between the Kenyan and United States jurisdictions. Case law, statutes, books, journals, the Constitution, reports, internet resources and other relevant material will be utilised. 
0. [bookmark: _Toc65490070]LITERATURE REVIEW
Reid notes that the fact that elections are increasingly costly is a credible concern. Furthermore, she states that wealthy individuals and entities may have a disproportionate influence on legislators, electoral debate and election outcomes if campaign financing is not regulated. Furthermore, she distinguishes the quid pro quo type of corruption from subtler forms of corruption such as privileged access.
Dembitskiy is of the view that when campaign finance is viewed as speech, the Courts are likely to strike down limits on money in politics. However, where campaign finance is viewed as a manner of speech, the Courts are likely to put limits on the appearance of corruption. Therefore, considering elections to be administrative matters where the objective is the prevention of corruption is conducive for stymying corruption in elections.
Fisher opines that regulation of political finance in some cases stems from the public outcry in the wake of political scandals. He analyses Britain in this context. He is quick to add, however, that regulation is not the silver bullet to increase public confidence and trust in the political campaign financing system nor the political system.
Jiang states that disclosure requirements advance informational interest. They inform voters about the financiers of certain political messages. Furthermore, he states that informational interest concerning disclosure outweighs the freedom of speech of political financing donors.
Mwangi opines that political corruption in Kenya has harmed political participation, rule of law, accountability and transparency. He states that corruption in political finance has been increased in the multiparty era. However, he is quick to add that the multiparty era has created new avenues to fight corruption.
0. [bookmark: _Toc65490071]LIMITATIONS
A lot of literature has been written by authors on campaign financing in different jurisdictions. However, little has been written about Kenya. It follows that the main limitation is that this topic has not been widely researched nor written on in Kenya. Understandably, materials from local scholars and authors are scarce and limited.
0. [bookmark: _Toc65490072]CHAPTER BREAKDOWN
This study will be divided into five chapters. Chapter I highlights the study, its aim, objectives, hypothesis, research problem and research questions. Chapter II covers the theoretical frameworks that function as a lens through which election campaign financing regulation can be studied.  Chapter III examines the various national and international laws governing election financing regulation and the rationale behind election financing regulation. Chapter IV makes a comparative analysis of election finance regulation disclosure requirements vis a vis the United States and chapter V makes recommendations with regards to the Kenyan context.
[bookmark: _Toc65490073]
CHAPTER 2: THEORETICAL FRAMEWORK
[bookmark: _Toc65490074]2.1 INTRODUCTION
Variation is abundant in the way different states approach political financing regulation. In Sweden for instance, more than three-quarters of political financing is derived from public funds. Moreover, the level of regulation is quite low. In contrast, India has a higher level of political financing regulation without public funding of political parties. States can seek to address problems such as corruption and crime through regulation. Also, the level to which the state intervenes in political financing regulation is determined by a host of factors. Notably, interest groups outside of government and the governing elite have a powerful sway over the scope and depth of political financing regulation in the State. For example, corporation and regional actors exert influence over this political financing regulation. This chapter delves into the liberal democracy theory, public interest and private interest theories of government regulation. 
[bookmark: _Toc65490075]2.2 LIBERAL DEMOCRACY THEORY
 Democracy as a legal theory entails the power and the participation of the people over their affairs. This is evident from its earliest manifestation in Greek times, the ancient Greek word ‘demos’ is interpreted to mean ‘the people’ and ‘kratein’ is interpreted as ‘to rule’. President Abraham Lincoln of the United States coined it as a government ‘…of the people, by the people and for the people.’ Admittedly, there are various types of democracy, they include representative democracy, liberal democracy, social democracy and monarchies among others.
Fareed Zakaria advances the claim that liberal democracy is a political system characterised by free and fair elections, the rule of law, the separation of powers and the protection of the basic liberties of the freedom of speech, the freedom of assembly, the freedom of religion and the right to property. Owuor prosecutes the argument that liberal democracy theory encompasses citizens’ participation, democratic rule, civil rights and liberties and the rule of law.  Additionally, to enhance citizens’ participation in the area of political financing regulation, the principle of transparency is essential to enable citizens to be informed. Article 10 of the Constitution has significance in the realm of campaign financing regulation because it contains the values and principles of democracy and participation of the people, human dignity, equity, social justice, inclusiveness equality, human rights, non-discrimination and protection of the marginalised, good governance, integrity, transparency and accountability. Transparency is arguably the cornerstone of political financing regulation. Moreover, effective disclosure can minimise the impact of undue influence on politics as well as allow voters to make informed decisions when voting. Furthermore, it ensures accountability on the part of political parties and candidates.
Transparency creates benefits in the context of political financing regulation. Firstly, it is a guard against corruption and improper influence. Consider that a politician who is elected with major financial support from an individual donor, corporate entity, or industry. In the event such a politician uses their power to unduly benefit their benefactor, the nexus between the donation and the subsequent reward will not go unnoticed. Secondly, in the event donations are disclosed before the elections, the electorate will have time to peruse the records of donations and discern the main backers of each candidate and political party. Therefore, they can make an informed decision when voting and make decisions based on the interests behind the candidates for elective seats. 
Transparency is an empty shell unless there is a system to verify and audit the data that is submitted by political parties and candidates. Furthermore, if there are no measures to carry out thorough audits, it allows political candidates to submit inaccurate data in the knowledge that no concerns will be raised. In other words, there will be no incentives for candidates to submit accurate information. Admittedly, verification and audit of financial records are effective in spotting irregularities in the funding and expenditure of political parties and candidates.
The publication of information on political financing enhances transparency. Further, it facilitates disclosures that are timely, reliable, accessible and the information disclosed should be in an intelligible format. Additionally, civil society organisations that act as watchdogs over political financing benefit when information is reported in a timely manner because the information is relevant and they can sensitize the public based on the latest information. One disadvantage many political financing regulation regimes face is that sometimes the legal framework inhibits disclosure. For instance, Section 16(5) of the Election Campaign Financing Act provides for the confidentiality of the political financing of candidates and political parties. 

[bookmark: _Toc65490076]2.3PUBLIC INTEREST THEORY OF GOVERNMENT REGULATION 
Consider the economic marketplace. Economists claim that in the ideal situation, efficiency arises when the economic markets are competitive, accurate information is available, resources are mobile, and individuals engaging in the transactions bear the full costs and receive the full benefits of their transactions. Applying similar reasoning to the political marketplace, Dowsian models of democracy advance an ideal situation like that where voters support political parties that most closely align with them and political parties compete to get the largest number of seats possible. 
Departures from the ideal situation exist. For instance, monopoly power is a manifestation of one such departure. Additionally, negative externalities such as manufacturers failing to pay for pollution, leaving the burden on the members of the society is a second such departure. In response, the public interest theory of government regulation advances the claim that benevolent states address these market failures by the institution of legal regulations. In sum, regulation is used to. Another reason for regulation in the economic marketplace is social protection such as regulating the sale of alcohol and prescription drugs.
A monopoly exercised by a dominant political party or an oligopoly by a group of parties has been witnessed in the Kenyan political marketplace. Furthermore, the dominant political party for much of the country’s existence was the Kenya African National Union (KANU). In the early post-independence years, Kenya was a de-facto one-party state under KANU and then President Jomo Kenyatta. Therefore, there was no democratic space for other political parties or dissenting political voices to be heard. KANU is the independence party and at the height of its power, Kenya was a de-jure one-party state. Further, this development was in 1982, under Kenyatta's successor, Daniel Arap Moi. Consequently, this limited the pool for political choices the citizens could have as representatives. Not until 1992 was multi-party politics permitted. Besides, the repeal of the provision occurred after sustained pressure from external aid donors, whose pinnacle was the suspension of 350 million dollars. It is widely considered that the atmosphere became more hostile to KANU since the end of the cold war ushered in an era where Western governments became more intolerant to authoritarian rulers.
In the multi-partyism era, the political landscape was populated by oligopolies. This outcome was largely owed to the reality of ethnic mobilization in Kenya. Naturally, individual political parties were constituted by members and candidates from certain ethnicities. This heralded an era where candidates could reliably achieve a win if they contested a seat under the banner of the party most aligned with their ethnic enclaves. Also, the ethnically based parties coalesced frequently to achieve the votes necessary to give them a chance to clinch the presidency. These coalitions consisting of multi-ethnic alliances utilized the ethnic arithmetic to secure electoral victory and few if any survived electoral defeats. This is so because the ethnic factions split once it was clear that the alliances they formed failed.
Notably, the inequitable access by all parties to financing, corruption, the abuse of state resources and the ballooning costs of elections are inefficiencies in the political context. Also, it is documented that in past Kenyan elections, the incumbent political party usually has access to state resources and abuses it. Odhiambo argues the money lost in the Goldenberg Corruption Scandal was used in funding political campaigns in Kenya in the 1992 general election.  Brown claims that in the 1992 general elections, it is estimated that KANU used 60 million dollars in vote-buying. They distributed cash and food to voters to garner their support. Furthermore according to the Kenya National Commission on Human Rights, in the 2017 elections, it is documented that the incumbent political party utilised state resources to sway voters. For instance, government projects were launched whilst campaigning for the elections and government motor vehicles were utilised in this endeavour. Moreover, according to the Kenya National Commission on Human Rights, in the 2017 general election, the use of state resources for campaigning extended to the distribution of relief food by government officials while campaigning for the incumbent political party, Jubilee and the incumbent President Uhuru Kenyatta.
Notably, the public interest theory of government regulation posits that benevolent and responsive states aim to correct market failures in the political landscape. Their aim is primarily to correct market failures as a response to the citizens’ demands for action. Admittedly, corruption and the use of the proceeds of corruption to fund political campaigns is one such market failure in the political landscape. The public theory of government regulation theory is based on three assumptions; there is a clear definition of what a market failure is, there exists a benevolent state; and that there are demands from the public to address market failures. Furthermore, this study aims to address the use of the proceeds of corruption in political financing as a market-failure.
[bookmark: _Toc65490077]2.4 PRIVATE INTEREST THEORY OF GOVERNMENT REGULATION
The private interest theory of government regulation distinguishes itself from the public interest theory in that it views the motives of the government as less compassionate. Under this theory, the main motivation behind government regulation of political financing is to serve various interest groups and powerful elites as opposed to a greater social good. Granted, the interest groups in question may have noble ends. Peltzman makes the claim that these interest groups generate demand for regulation, and supply, in turn, is determined by the political influence they wield. Moreover, two versions of the private interest theory of regulation exist. The first is the capture view and the second is the tollbooth view. A common thread in the two is that influence and political power is a vital factor in determining whose preference for regulation is manifested in policy outcomes.
According to the capture view, the regulatory process is captured by special interests. Furthermore, these special interests demand regulation. Additionally, their ability to ‘pay’ for regulation in votes and provide access to resources to political actors determines whether regulation is realised. The resources take the form of campaign contributions and contributed services. In the Kenyan context, campaign contributions may be proceeds of corruption scandals such as the Goldenberg Corruption Scandal which funded the 1992 general elections.   However, there may be more discreet methods such as the hiring of party officials and workers. McChesney posits that under the tollbooth view, regulation is primarily a method for politicians and bureaucrats to benefit themselves. Politicians use regulations as a means to extract rents and would implement regulations even to the detriment of an industry or interest group.
Within the context of political financing regulation, certain political groups and actors have varied preferences on the level and degree of state intervention. These actors constitute internal actors and external actors. The internal actors are primarily political parties, corporations and civil society. External actors on the other hand, such as the African Union, have a degree of influence on political financing regulation.
Notably, politicians pass political financing regulation legislation while it regulates politicians themselves. Also, political parties often have abundant preferences for the level of regulation they prefer. Katz and Mair opine that governing parties, for instance, would prefer to use public resources to keep their majority and prevent the emergence of new parties. They would thus prefer a system whereby parties receive public funds based on their past performance such as the proportion of constituencies garnered in the last election. Moreover, in the Kenyan context, eighty per cent of the political parties fund is distributed proportionately based on the total number of votes secured by each political party in the preceding election. Consequently, more established political parties are at an advantage. Kenyan members of parliament have been an obstacle in implementing election campaign financing regulation. Consider that in 2017, parliament suspended the application of the Election Campaign Financing Act by five years to prevent scrutiny into their political finances.   Tsebelis prosecutes the argument that a deterrent against self-interested interventions by the political class is the action of veto players. Veto players are political actors whose agreement is required to effect a policy change. They act as a check on the abuse of power. An example is a judiciary which can overturn campaign financing laws.
Civil society is instrumental in campaign financing regulation in that public pressure surrounding corruption would lead to higher levels of regulation. Give an introduction about a foreign judgment. Granted, the decision in Buckley v Valeo, was overturned. However, Parsilly and Lammie suggest that public opinion supported the view that corruption was high. Furthermore, civil society was lobbied aggressively. Therefore, this mixture of factors coalesced to result in stringent campaign financing regulation whereby even the appearance of corruption was declared the problem to be addressed. Waltzer makes the claim that an active, and united civil society would be more effective in achieving campaign financing regulation as opposed to a fractured civil society. Kenyan civil society is at the forefront of creating public pressure to address the ills of corruption. As enunciated in its report on the Goldenberg Corruption Scandal, African Centre for Open Governance has championed public pressure to prevent the proceeds of corruption scandals from being used to fund political campaigns.
Gross and Helpman acknowledge that corporations have an interest in political campaign financing.  Their primary reason is their desire to have sway over the policies that politicians enact. The sway can be procured through lobbying with political contributions which are permissible or corruption, which is illegal. Campos and Giovanni press the claim that lobbying is predominant in wealthier nations such as the United States, while corruption is rampant in poorer countries. According to the Commission of Inquiry into the Goldenberg Affair, , Goldenberg International was a Kenyan company incorporated by Kamlesh Pattni and James Kanyotu, was involved in fictitious gold and diamond exports. Further, this company received compensation from Central Bank of Kenya for the fictitious transactions. The funds that were acquired by the company were subsequently used to fund political campaigns. Arguably, the predominance of the private sector in the economy augurs well for the influence of the private sector and their ability to influence policy.
Gourevitch presses the case of regional and global organizations to have a degree of influence on the policies of their member states, even in areas that would be considered entirely domestic.  Kenya is a member of the United Nations and the African Union. Moravcsik argues that international norms incentivise policymakers, thereby influencing domestic policies, for instance, sanctions have this effect. The United Nations, for example, has addressed some of the concerns in campaign financing regulation through the lens of anti-corruption instruments. The United Nation Convention Against Corruption is clear on calling on states to 'enhance transparency in the funding of candidates for elected public office and, where applicable, the funding of political parties. Furthermore, the African Union Convention on Preventing and Combating Corruption, under Article 10 clarifies that members should adhere to transparency in funding political parties.
Levitsky and Way argue that the more intrinsically tied a country is to an international or regional community, the greater the pressure it is subject to. The European Union, for example, acts as a norm maker for its member states. For instance, in the sphere of human rights practices, the European Union has a far-reaching influence on its member states. In the 1990s, the influence was used in the forms of conditionality before a country was granted European Union Membership.There is a unique relationship between Kenya and its aid donors, for instance, Grosh and Orvis make the claim that foreign loans and grants constituted 86% of the government’s development budget in 1989-1990. These donors include the World Bank and the United States.   Therefore, these donors can encourage the government to adopt certain policies and laws under the threat of the withdrawal of funds. Moreover, an economic crisis and international pressure compelled the Moi regime to re-introduce multipartyism. Consequently, due to the need for aid, and the fact that the introduction of multiparty politics was a condition for economic aid, the government of the time sensed that the benefits of embracing democratic institutions to a greater extent outweighed the costs of maintaining authoritarianism. 
[bookmark: _Toc65490078]2.5 THE EGALITARIAN THEORY
The egalitarian theory acknowledges that there is an inequality of resources and that this has an impact on political processes. Therefore, egalitarians seek an equalization of chances for participation in the electoral process. This equalization can be achieved through election campaign financing. Egalitarians believe that the rights of individuals should not solely be looked at through the paradigm that they exist in a vacuum. Rather, they are concerned with the rights of individuals relative to the rights of others. Furthermore, they believe that equalization in the political process can be achieved through campaign financing regulation. For instance, contribution caps and expenditure limits would prevent candidates with greater wealth to overshadow candidates with less financial resources.
According to Rawls, justice is a social contract between people when they set aside their differences and identities. In addition, he suggests that each person should enjoy, to the extent possible, equal rights to others. Also, Rawls suggests that social and economic inequalities have to be adjusted to guarantee that the least advantaged receives a minimum in terms of fairness and equality. Naturally, Rawls's disposition is that all political offices and positions should be open to everyone in the spirit of fairness and equality of opportunity. Furthermore, he cautions that the use of wealth by the wealthy to influence public debate negates the liberties of others. In other words, the wealthy have a greater influence than the hoi polloi on the outcome of the legislative process when they fund political campaigns. Mechanisms that can address this phenomenon lie in political financing regulation. For instance, public funding of political parties would even the playing field such that there is a minimum amount even the least funded political party would be entitled to. 
Egalitarians focus on two things concerning the struggle for equality. First is the equality of arms, second is the equality of political influence and third is the equality to access to the marketplace of ideas. The first, equality of arms, is meant to arrive at the result where a candidate or a party has an equal chance to spend funds and convince the voters and win elections. This is achieved through caps on expenditure and providing public funding for poor candidates. Furthermore, equality of influence, on the other hand, is directed toward the citizen who makes contributions. Moreover, it ensures that each citizen has an equal opportunity to every other citizen to influence leaders. This is achieved through contribution limits.
Equality of access focuses on third party expenditure. Further, under this principle, limitation on third party expenditure in campaign advertising protects a citizen’s right to openly participate in the political arena as a speaker or a listener. The egalitarian theory, in effect, is meant to create an atmosphere where wealth does not grant some individuals more control than others over the political process. This is relevant in the Kenyan context because it would limit the amount of money connected to the corruption that would find its way into the politics of the country.
A weakness of the egalitarian theory is found in its poor application. In the Kenyan context, for instance, consider that opposition parties are sometimes denied funding. This defeats the egalitarian ends of levelling the playing field that are to be achieved through public funding. Consider that in the period of 2012 to 2016 the Orange Democratic Movement, an opposition party was denied funding amounting to 4.1 billion shillings. These funds were yet to be disbursed to them even after the 2017 general election. Therefore, this party participated in the 2017 general election with financial disadvantages. 
[bookmark: _Toc65490079]2.6 CONCLUSION
From this chapter, three theories have been suggested to explain the phenomenon that is campaign financing regulation. The first theory discussed is the liberal democracy theory. The second theory discussed is the public interest theory of government regulation. The third, on the other hand, is the private interest theory of government regulation and the fourth is the egalitarian theory. 
The liberal democracy theory entails the premise that people participate over their own affairs. Naturally, for the participation of citizens over their own affairs, transparency is essential in political financing regulation. This is because the citizenry requires information to enable them to make informed decisions. 
The public interest theory of government regulation works on the assumption that the government in question has noble intentions and proceeds to regulate campaign financing against this backdrop. Therefore, the goal is to correct inefficiencies such as corruption and the misuse of public resources to finance campaigns. The caveat to this theory is that it makes the strong assumption that a government is benevolent.
In contrast, the private theory of government regulation puts focus on the role of various interest groups, both internal and external, in campaign financing regulation. Under this theory, the policies on governmental regulation are products of the forces, both internal and external, that influence the legislative process. It follows that the outcome of political financing regulation under this theory, the result may be to the detriment of some actors.
The egalitarian theory attempts to stymie the disproportionate influence the wealthy have over the political process vis a vis the hoi polloi. Through expenditure caps and donation caps, the field will be levelled such that limitations will bar the rich from drowning out the voices of the poor. It is significant because it limits the chances of large amounts of proceeds from corruption making their way into the political process.


[bookmark: _Toc65490080]CHAPTER 3: CORRUPTION AND POLITICAL FINANCING IN KENYA 
[bookmark: _Toc65490081]3.1 INTRODUCTION
This chapter begins by defining corruption for the purposes of this study. Thereafter, it proceeds to outline the Goldenberg Corruption Scandal in relation to political campaign financing. Additionally, this chapter then delves into the international, regional and national legal framework surrounding political campaign financing and assesses some of the challenges faced in this area. The chapter proceeds to outline the challenges concerning political financing regulation in Kenya before concluding.
[bookmark: _Toc65490082]3.1.2 DEFINITION OF CORRUPTION
[bookmark: _Hlk64635750]Guided by the Anti-Corruption and Economic Crimes Act, fraud and the embezzlement or misappropriation of public funds fall within the scope of corruption. Therefore, the Goldenberg Corruption Scandal whereby fictitious exports of gold and diamond jewellery were used to acquire monetary compensation from the government falls within this definition.According to Odhiambo, this money which was acquired through fraudulent means, was then used in  funding political campaigns in the 1992 general elections. Additionally, the Anti-Corruption and Economic Crimes Act, under Section 2, classifies bribery as a form of corruption. Furthermore, the abuse of office to confer benefits to oneself or anyone else is a form of corruption.
[bookmark: _Toc65490083]3.2 THE GOLDENBERG CORRUPTION SCANDAL AND POLITICAL FINANCING 
Arguably, the Goldenberg Corruption Scandal is one of the most infamous corruption scandals in Kenya. This scandal involved fictitious exports of gold and diamonds from Kenya and resulted in the loss of huge sums of money from the public purse. Contracts involving large amounts of money were entered into and the government subsequently paid out money under these contracts.  According to Odhiambo, the money that was lost in this scheme was later used in funding political campaigns in Kenya in the 1992 general election. A company called Goldenberg International Limited was incorporated in August 1990 by Kamlesh Pattni and James Kanyotu, Kenya’s then Director of Intelligence. At the time, there was a foreign exchange crisis precipitated by threats of aid cuts from foreign aid donors due to the failure by the government to adhere to calls for economic and political reform and a decline in the export sector. 
Goldenberg International was meant to import and export all types of minerals in Kenya to all PTA countries, Europe, India and other parts of the world. Moreover, this was intended to be a source of foreign exchange to alleviate the foreign exchange crisis. Two months after its incorporation, Goldenberg International applied to the Minister for Finance for sole rights to export diamonds and gold for five years subject to a renewal for a further five years. Also, the company was granted 35% export compensation for such exports to enable it to compete with smugglers of these commodities. Notably, this rate was 15% above the 20% that was permitted by the Export Compensation Act. The Commission of Inquiry into the Goldenberg Affair found that in granting these requests, the Minister’s handling of the application was opportunistic and calculated. Furthermore, it was suspicious that the application was granted swiftly, taking priority over other applications made before it such as that of Aurum Ltd which was at the time a significant player in the industry.
Goldenberg International sought a license to operate a finance company named Goldenberg Finance Ltd. Subsequently, it was generated the exclusive right to export gold and diamond jewellery. However, because Goldenberg International was denied a forex dealership license, it opted to open an account with First American Bank. Notably, Goldenberg International produced nine declaration forms to First American Bank to prove that it received foreign exchange and to submit the returns and the funds that were allegedly remitted by Goldenberg International's overseas customers to the Central Bank of Kenya. Despite being in breach of foreign exchange regulations, the company was permitted to trade in the future and to be compensated for the same. By early 1992, Goldenberg International owned a license to open a commercial bank. Further, the company chose to open a bank by the name Exchange Bank which is used to carry out its transactions. Wachira Maina argues the claim that  about 10% of Kenya’s Gross Domestic Product was lost in 1993 due to the Goldenberg Corruption Scandal. 
[bookmark: _Toc65490084]3.3 KENYA’S POLITICAL FINANCING LAWS
[bookmark: _Toc65490085]3.3.1 INTERNATIONAL LAW
The Constitution of Kenya under Articles 2(5) and 2(6) provides for international law to form part of the body of law to which the state is bound. Therefore, international law forms part of the Kenyan legal system. Firstly, binding international law constitutes treaties to which Kenya is a signatory under Article 2(6) of the Constitution. Secondly, under Article 2(5) of the Constitution, customary international law is also binding on the state. According to Franceschi, the Constitution creates a monist legal system whereby treaties are directly applicable without legislative approval, except for agreements relating to natural resources under Article 71 of the Constitution relating to non-self-executing treaties. This view has notable support such as from the 13th Chief Justice and President of the Supreme Court, Willy Mutunga. This view, however, was expressed outside the courtroom. 
Ambani posits that a major limitation to a dualist approach to international law is that there is little if any possibility of giving the internal effect a treaty unless there is legislation to enable it. Therefore, Ambani clarifies that this would be detrimental from a human rights perspective because international law has a progressive human rights regime. Furthermore, Ambani suggests that the most appropriate way to have a relationship between international and municipal law in the Kenyan context is through the lens of the theory of harmonisation. The theory of harmonisation holds that international law is part of the municipal legal system and therefore, it is permissible for a municipal judge to apply international law in the event it has not been domesticated through legislation. Under the theory of harmonisation, a judge has the liberty to exercise their discretion and apply international law notwithstanding that it has not been incorporated into municipal law. 
In Re the Matter of Zipporah Wambui Mathara,a Zipporah Wambui Mathara was committed to civil jail under the Civil Procedure Act at the GK Murang’a prison on account of failing to pay a debt.  the High Court held that the Civil Procedure Act and Rules provisions on civil jail were contrary to international law and consequently, inapplicable. The reasoning behind this approach was that the imprisonment on account of a person’s inability to fulfil a contractual obligation contravenes Article 11 of the International Covenant on Civil and Political Rights (ICCPR). In this case, Justice Koome elevated international law above municipal law. 
In the latter case of Kenya Airports Authority v Mitu-Bell Welfare Society & 2 others, residents of a slum dwelling known as Mitumba Village were relocated by the government to land that belonged to the Kenya Airports Authority. Thereafter, the Kenya Airports Authority sought to evict them from that land. The respondents made the claim that the United Nations Guidelines on Evictions were violated in the eviction process. The Court of Appeal clarified that the only the general principles of international law form part of Kenya’s laws. Moreover, the Court stated that not all rules of international law, treaties and conventions ratified by Kenya form part of Kenya’s laws. Therefore, the Court stated that the United Nations and other international and multilateral organizations were not supplementary nor complementary legislatures for Kenya and therefore, the trial Court had erred in applying the United Nations Guidelines on Evictions in a manner to suggest they formed a part of the laws of Kenya.   The Court went further to state, in contrast to the Wambui Mathara case, that treaties and conventions are subservient to the Constitution and would be adhered to only to the extent that they did not contradict the Constitution. Besides, the Court was clear that the Government of Kenya could not seek refuge for their failure to honour a treaty provision, using its contradiction to the Constitution as justification. This sentiment was affirmed by the East African Court of Justice in Peter Anyang Nyongo v The Attorney General of the Republic of Kenya. In this case, the Court held that a State which has ratified a treaty must comply with its obligations notwithstanding its laws might prohibit it.
The right to vote is recognised in treaties to which Kenya is a signatory. For instance, it is recognised under Article 21 of the Universal Declaration of Human (UDHR) and Article 25 of the International Covenant on Civil and Political Rights (ICCPR). Furthermore, the United Nations Human Rights Committee clarified that Article 25 of the ICCPR protects and recognizes the right of every citizen to the right to vote, to participate in the conduct of public affairs, the right to stand for election and the right to public service.  To strengthen this right, the Committee was bold in its clarification that the exercise of these rights may not be suspended or excluded unless this is done on grounds established in law, which are reasonable and objective. In essence, although a state may enact reasonable limitations on the right on campaign expenditure The Committee stated that the free choice of voters may not be undermined. Moreover, the Committee opined that the disproportionate expenditure on a candidate or party would distort the democratic process and is not permissible.
The Committee further opined on the matter of corruption. It stated that measures to eliminate all forms of corruption should be undertaken by state parties. Also, the United Nations Convention Against Corruption (UNCAC), under Articles 7(3) and 7(4), mandates state parties to enhance transparency in political campaign financing and to adopt, maintain and strengthen systems that promote transparency and also prevent conflicts of interest. There is, however, a caveat to the convention. The convention is vacuous on thorough provisions on campaign financing regulation. It grants States autonomy, in essence, to make their legal criteria on campaign financing regulation. 
[bookmark: _Toc65490086]3.3.2 REGIONAL LEGAL FRAMEWORK 
The African Charter on Human and Peoples' Rights (ACHPR) protects the right to vote and the right to participate in the governance of one's country. Notably, under Article 10 of the African Convention on the Prevention of Corruption, state parties are required to adopt legislative measures and other measures to prevent the use of illegally acquired funds and funds derived through corrupt means from being used to finance political parties and candidates.
That these instruments protect the right to vote is welcome. That said, they do not succinctly enter the realm of campaign financing regulation. For instance, the African Charter on Democracy and Governance does not contain concrete proposals on the regulation of financing of candidates and parties. The closest it gets to campaign financing regulation is to protect the equality of access to state-owned media during the campaign period. Also, it does provide for the funding of political parties but does not provide for the funding of candidates in elections.
The African Treaties and Conventions are a far cry from the more comprehensive European instruments. For instance, the Recommendation on Common Rules against Corruption in the Funding of Political Parties and Electoral Campaigns is detailed on political financing regulation. For example, it provides rules on expenditure and reporting. Moreover, it provides independent monitoring of political party funding. Further, it necessitates that states should eliminate conflicts of interests in donations to enhance transparency. In addition, it mandates states to avoid secret donations and has public disclosure requirements once a donation is more than a pre-determined ceiling. Also, it features caps on donations. 
The Recommendation on Common Rules against Corruption in the Funding of Political Parties and Electoral Campaigns seeks to stop one entity or person from having an excessive advantage over another, in line with the egalitarian theory. Therefore, expenditure caps are featured in the document. Furthermore, transparency is promoted since the state parties are urged to require parties and candidates to keep records of direct and indirect donations and expenditure. Furthermore, it requires the electoral management bodies to monitor compliance with campaign financing regulations. Also, they have the powers to enforce sanctions for non-compliance with the laws. It is noteworthy that the Recommendations urges the state parties to train specialists to fight illegal funding of political campaigns. These specialists are to be located in the judiciary and the police.
It is manifest that the African Union has made strides that fall short of the European Union regarding campaign financing regulation. The African Union could similarly develop a framework of specific provisions on campaign financing regulation in the continent. However, there lies a difficulty in implementing guidelines given that some governments in the African Union are scornful of democratic values. 
[bookmark: _Toc65490087]3.3.3 KENYAN DOMESTIC FRAMEWORK ON CAMPAIGN FINANCING REGULATION
[bookmark: _Toc65490088]3.3.4 THE CONSTITUTION
In Speaker of the Senate & another v Attorney General & 4 others, the Speaker of the National Assembly reversed his action of referring a legislative matter to the Senate and had the National Assembly conclude deliberations on the Division of Revenue Bill without input form the Senate, before, transmitting the bill to the president for assent.  The Supreme Court held that the Division of Revenue Bill was essential to the due operations of county governments and therefore, the Speaker of the National Assembly and therefore the speakers of the two houses were under a duty to cooperate for the resolution of the disagreement.     Furthermore, the Kenyan Supreme Court held that the Constitution is a transformative charter designed to create social change and inculcate social justice, equality, rule of law, freedom and democracy. Additionally, theory of liberal democracy encompasses the participation of citizens and this participation is enhanced through information provided by political financing regulation regimes. 
The Constitution of Kenya, under Article 88(4)(i), explicitly provides that political financing regulation is a function of the Independent Electoral and Boundaries Commission (IEBC). Furthermore, Article 10 of the Constitution has significance in the realm of campaign financing regulation because it contains the values and principles of democracy and participation of the people, human dignity, equity, social justice, inclusiveness equality, human rights, non-discrimination and protection of the marginalised, good governance, integrity, transparency and accountability. In addition, the right to free and fair elections is guaranteed under Article 81 of the Constitution. These provisions are reinforced by Chapter Six on leadership and integrity. This chapter includes financial probity as essential in the conduct of state officers. Also, the chapter includes lack of favouritism, improper motives or corrupt practices, selfless service based solely on the public interest, accountability to the public and discipline and commitment in service to the people as essential to state officers.
These provisions are important against the backdrop of the Kriegler Report. In it, the conclusion that was made after analysing Kenya’s electoral laws is that the repealed Constitution did not provide for the right to vote and that there were too many pieces of legislation governing elections and that the enforcement of election laws was cumbersome. Under Article 88(4)(i) of the Constitution, parliament enacted the Political Parties Act and the Election Campaign Financing Act to realise the implementation of campaign financing regulation in Kenya. These Acts are analysed below.
[bookmark: _Toc65490089]3.3.5 THE POLITICAL PARTIES ACT
The Political Parties Act takes cognisance of the private interest theory of government regulation by seeking to temper any undue influence private donors may have on the political landscape. Also, it takes note of the egalitarian theory by seeking to level the playing field between wealthier and less moneyed political parties by providing public funding for political parties. In addition, in Political Parties Forum Coalition & 3 others v Registrar of Political Parties & 8 others,  the Court of Appeal opined that the Act seeks to enhance multi-partyism and stimulate competitive politics in Kenya.  This Act is essential in this regard because the mushrooming of political parties in the era of multi-partyism has brought with it the challenge of funding the activities of the multiple parties. Thus, this state of affairs has created the potential to rely on money acquired through corrupt means. The provisions on political finance in the Act can be divided into the following categories; rules on sources of funding, expenditure regulations, record-keeping and reporting requirements, disclosure requirements and oversight mechanisms and sanctions.  Furthermore, these provisions will be interrogated in turn.
[bookmark: _Toc65490090]SOURCES OF FUNDING
One source of funding identified in the Act is public funding through the political parties fund under Section 23 of the Act. Furthermore, the Act provide that the political parties fund will be at least 0.3% of the revenue collected by the national government. This requirement, however, has not been complied with in the past. For instance, the Special Funds Account Committee in parliament found that the national treasury allocated a significantly smaller amount in the financial year of 2016-2017 than due under the Act. This is because they allocated the net balance of revenues after allocations were made to public debt, pensions, constitutional salaries, county governments, parliament, judiciary, constitutional commissions and the equalization fund.
In Political Parties Forum Coalition & 3 others v Registrar of Political Parties & 8 others, the Court of Appeal opined that public funding is a mechanism to stimulate diversity and enable different actors to participate in the political process. Furthermore, it strengthens democratic competition and prevents corruption and undue influence from private interests. The Court was quick to note that political parties in Africa have a limited income as the membership dues are extremely limited. Also, the political parties fund is to be distributed to the parties that receive at least 3% of the total votes cast in the previous general election. Furthermore, the Act provides that the bulk of the political parties fund, 80% to be exact, is to be distributed to political parties proportionately by reference to the total number of votes secured by each political party in the previous general election. Also, the Act provides that a party that does not secure at least 3% of the total number of votes at the preceding general election, the party will not be entitled to access to the political parties fund. In addition, a party that has a single-gender occupying more than two-thirds of its registered office bearers will also not be entitled to receive funding from the political parties fund. Additionally, a party must have representation if special interest groups in its governing body. Also, a party must have at least twenty members of parliament or three elected senators or three governors or forty members of county assemblies to be eligible for public funding.
A bone of contention regarding public funding concerns who in particular is obliged to set aside and disburse the political parties fund. For instance, in Orange Democratic Movement v National Treasury & 5 others, the Orange Democratic Party sought clarity on this issue. Furthermore, the party made prayers to be granted orders of mandamus to compel the Cabinet Secretary for the National Treasury, the Registrar of Political Parties and the National Assembly to allocate, appropriate and disburse to the Party an amount of Kshs 4,135,905,545 and other additional funds for the years 2012 and 2016. The High Court determined that the National Treasury is obligated to include an allocation to the fund in its estimates and to disburse the funds once they have been allocated and appropriated by Parliament. Further, the Court found that the function of the Registrar of Political Parties is only to administer the fund. 
According to the latest data on the website of the Office of the Registrar of Political Parties, disbursements were made in the 2016/2017 financial year. Jubilee Party received Kshs 145, 911,499, the Orange Democratic Movement Received Kshs 37,349,196, the United Republican Party Received Kshs 11,782,939 and the Wiper Democratic Movement – Kenya received Kshs 25,702,301. It is noteworthy that data on the disbursements for the three subsequent financial years are yet to be availed.
Aside from public funding, the Political Parties Act provides for other sources of funds under Section 27. These include membership fees, voluntary contributions from a lawful source, donations, bequests and grants from any other lawful source excluding foreign governments and citizens, inter-governmental ad non-governmental organisations; and the proceeds of any investment undertaken by the political party. However, the Act permits technical assistance from a foreign political party which shares an ideology with a political party registered in Kenya.
[bookmark: _Toc65490091]EXPENDITURE REGULATIONS
Ideally, expenditure requirements spell out the kind of activities on which political funding can be expended. Also, they may spell out the time-frame in which political funding can be utilized. In the Political Parties Act, Section 26 provides the purposes to which the money from the political parties fund can be spent. They include broadly speaking, for purposes compatible with democracy. The Act goes deeper to list some of the purposed such as promoting representation of women, youth, persons with disabilities, ethnic and other minorities and marginalised communities in parliament and the county assemblies. Also, the Act encourages the funds to be used to promote active participation by individual citizens in political life. Also, the money may be used to cover election expenses and to engage in civic education. Furthermore, the Act states that the administrative and staff expenses may not exceed thirty per cent of the money allocated to the political party. 
The Act goes further and stipulates the uses to which the money may not be expended, there is a prohibition against paying remuneration fees, rewards and allowances to members and supporters of a political party other than a member of staff. Moreover, there is a prohibition against financing or contributing to any matter, cause, event or occasion, directly or indirectly, in contravention of any code of ethics binding on public officers. Furthermore, there is a prohibition against money from the political parties fund to acquire or maintain a right or interest in any business or immovable property. 
[bookmark: _Toc65490092]RECORD KEEPING AND REPORTING AND DISCLOSURE REQUIREMENTS
Under Section 29 of the Political Parties Act, there are a series of requirements regarding the publishing of sources of funds. It states that within 90 days of the end of its financial year, a political party shall publish its sources of funds. They include the amount of money received from political parties fund, the amount of money received from the parties’ members and supporters and the amount and the sources of the donations given to the party. Also, the income and the liabilities of the political party and the amount and sources of the donations given to the party must be disclosed. Moreover, a party must disclose its assets and liabilities. This must be done at least sixty days before a general election in the prescribed form. Furthermore, the statement of assets and liabilities must be submitted to the Registrar of Political Parties and include a register of the members of a political party. 
Under Section 31 of the Political Parties Act, a political party is required to keep proper books and records of account of the income, expenditure, assets and liabilities of the political party. Furthermore, the party shall submit to the Auditor-General the accounts of the political party in respect of that year. This is to be done within three months after the end of each financial year. The Auditor-General then tables the statements before the national assembly. For instance, the 2016-2017 financial reports are the latest to be audited. The Committee Report made several observations on the challenges faced in party financing. Firstly, the national treasury had not complied with the High Court Order in Political Parties Forum Coalition & 3 Others v Registrar of Political Parties & 8 others to provide 0.3% of the annual budget for purposes of the political parties fund by parliament. This is essential as there is a disparity between parties' funding which public funding can mitigate. For instance, in the run-up to the 2017 general elections, Jubilee party candidate, Uhuru Kenyatta, had about Kshs 1 billion more than their strongest opponent, Orange Democratic Movement's Raila Odinga.  The Jubilee had about Kshs 1.4 billion in its bank accounts. Furthermore, it has Kshs 1.11 billion form members contributions, Kshs 621.8 million from nomination fees and Kshs 387 million from monthly party contributions and membership fees. However, the reports do not disclose the sources of financing for the political parties. 
[bookmark: _Toc65490093]OVERSIGHT MECHANISMS AND SANCTIONS
Section 31(4) and (5) of the Political Parties Act provides oversight mechanisms. The former provides that the Registrar of Political Parties may at any time request the Auditor-General to carry out an audit of the accounts of a political party.  Further, the latter provision provides that any person is entitled to inspect, and audit accounts filed by a political party and are issued with copies of the audited accounts upon payment of a fee to the Registrar of Political Parties. Moreover, under Section 34 of the Act, the Registrar has some oversight functions such as regulating, supervising and monitoring political parties and ensuring the publication of audited annual accounts of political parties. In addition, they are tasked with verifying and making publicly available the list of all members of political parties. Besides, the Registrar is obliged to ensure and verify that no person is a member of more than one political party and notify the Commission of his findings. Also, the Registrar is tasked with investigating complaints received under the Act.
Section 28 of the Political Parties Act provides for offences relate to sources of funds. One of the offences is for a party to receive funds from a non-citizen contrary to Section 27(1)(c). Also, it is an offence for a single person or organisation to contribute, whether in cash or kind, an amount exceeding five per cent of the total expenditure of the political party in a single year. The party in this case will be obligated to forfeit the amount to the state. There is an exception where the donation exceeding five per cent of the total expenditure is made by a founding member of the political party within its first year of existence. Moreover, it is an offence for a political party official, or any other person required to disclose to the registrar the funds or resources of the political party, to either fail to disclose that information or to give false information concerning the funds or resources of the political party. Further, the individual will be liable for a fine equal to the amount or the value of the resources not disclosed or concerning which they provided false information. Alternatively, the individual is liable to imprisonment for a maximum of two years. The Act stipulates that an individual may alternatively, be both fined and imprisoned for this offence. 
Section 45 of the Act goes further in stipulating offences. For instance, a person who fails to furnish information as contemplated in the Act regarding a political party or knowingly or recklessly makes a false statement has committed an offence under the Act. Besides, where a political party commits an offence, every officeholder is deemed to have committed the same offence. Also, directors of corporate bodies can be held liable if their companies violate the Act.  Moreover, the Registrar is empowered to take punitive measures when an offence is committed contrary to the Act. They may issue warnings and require political parties to conform to the Act within a stipulated timeframe. Also, they have the power to suspend the registration of the political party for a maximum of twelve months. Also, they may withhold funds from a political party for a period not exceeding twelve months. Lastly, they may deregister a political party subject to Section 21 of the Act.
[bookmark: _Toc65490094]3.3.6 THE ELECTION CAMPAIGN FINANCING ACT
The Election Campaign Financing Act is meant to regulate campaign contributions and expenditure. It also provides accountability for all income received and expenditures made in election campaign periods. It can be broken down into five major areas. They are sources of funding, expenditure regulations, record keeping, reporting and disclosure requirements and oversight mechanisms and sanctions.
[bookmark: _Toc65490095]SOURCES OF FUNDING
The Act, under Section 11 provides that a source of funding to finance party nomination, election or referendum campaigns are contributions from any person, political party or any other lawful sources. Furthermore, the Act prohibits contributions from a foreign government and allows contributions from a harambees.  Moreover, the Act stipulates that the IEBC is obliged to prescribe by notice in the gazette the limits on the following; total contributions, contributions from a single source, paid-up media coverage and loans forming part of a contribution which a candidate, political party or referendum committee may receive during the expenditure period.  Also, the Act stipulates that anonymous contributions for a candidate, political party or referendum committee are not permitted.  Furthermore, in the event, a candidate, political party or referendum committee receives contributions from an anonymous or illegal source they are required to report that contributions within fourteen days of its receipt, and forfeit the contribution, to the IEBC.   In addition, Section 14(1) of the Act stipulates that a candidate, political party of referendum committee shall not receive any contribution or donation, in cash or in-kind from the state, a state institution or agency or any other public resource.   
[bookmark: _Toc65490096]EXPENDITURE REGULATIONS
The Campaign Financing Act provides for spending limits concerning election campaigns. To begin with, Section 18 of the Act provides that the IEBC has the obligation, at least twelve months before an election, to prescribe the spending limits, including the total amount that a candidate, political party or referendum committee may spend during an expenditure period, including the limit for media coverage.   Furthermore, the IEBC is mandated to consider several criteria when determining spending limits. They include geographical features, the type of election, the population of the electoral area, the number of party members in an electoral area and the communication infrastructure in an electoral area. 
The Act under Section 19 provides that the IEBC shall at least twelve months before an election, prescribe the nature of authorised activities from which campaign expenses may be incurred. Also, these include the following, the venue where campaign activities may be undertaken, the publicity material for campaigns, the campaign personnel, the transportation in respect of campaign activities and any other justifiable expenses.
[bookmark: _Toc65490097]RECORD KEEPING AND REPORTING AND DISCLOSURE REQUIREMENTS
The Election Campaign Financing Act provides various stipulations on disclosure. For instance, Section 16(1) provides for the disclosure of funds by a candidate, political party or referendum committee which receives contributions under the Act. Furthermore, this only applies when a contribution exceeds twenty thousand shillings.   In addition, concerning harambees, details on the venue date, organizer and total contributions of the harambee must be disclosed.   Further, the Act states that the disclosure of funds is confidential and will not be divulged except in the event it is required for an investigation or it is subject to a complaint or subject of proceedings in court. 
Section 26 of the Election Campaign Financing Act details provisions on accountability. For instance, it mandates that a candidate, a political party, a referendum committee or an organization registered to campaign in support of a candidate must keep certain records. Also, these records include funds received for campaign expenses and these records should include the amount and the nature of the funds receives. Also, the names, postal, physical and electronic addresses of the contributors are required. Moreover, the Act requires records if funds spent on nomination expenditure and campaign expenditure. Further, in the scenario where an organization registers to campaign for a candidate, political party or referendum committee, the organization is required to disclose the name of the candidate, political party or referendum committee.   Notably, the Act states that the IEBC shall comply with a request on information about a candidate, Political party or referendum committee under the Act.   In addition, the Act under Section 12(3) provides a ceiling beyond which if contributions are made, the candidate, political party of referendum committee in receipt of such funds must disclose.   Furthermore, Section 14(3) of the Act provide that a contribution from a State or State institution must be reported to the IEBC and submitted to the IEBC within forty-eight hours.   
[bookmark: _Toc65490098]OVERSIGHT MECHANISMS AND SANCTIONS
The Campaign Financing Act provides offences and sanctions accompanying violations of the Act. For instance, Section 22 states that a person who obstructs the IEBC in performing its functions under the Act has committed an offence.  Also, a person who refuses to provide reports and records when requested produces false reports and records, gives false information, or destroys books and records relating to the Act has committed an offence. The person is liable to either a maximum of a two million fine, a prison sentence not exceeding five years, or to both. 
Under Section 23 of the Act, a candidate, a political party which contravenes the campaign expenditure rules has committed an offence. In addition, a candidate, political party or referendum committee which knowingly gives false or incorrect information has committed an offence. Also, if they fail to submit party expenditure reports or exceed the spending limits, its an offence and are liable to a maximum fine of two million shillings, a conviction of five years or both.   Besides, the Act stipulates that where a political party or referendum committee commits an offence under the Act, every member of the governing body of the political party or the referendum committee shall be liable for the offence.   Furthermore, a person convicted for an offence under the Act whereby no penalty will be provided, they are liable for a maximum fine of two million or a maximum prison sentence of five years or both.   Furthermore, a candidate political party or referendum committee subject to a penalty under the Act is disqualified from contesting that election or referendum.   Moreover, under Section 14(4) of the Act, a candidate, political party or referendum committee which fails to disclose funds from the state, or a state institution shall be disqualified from the election or referendum.  
It is notable that under Section 16(6) of the Act, a candidate, political party or referendum committee which fails to disclose donations commits an offence.   Further, exceeding the limit on expenditure without filing a report detailing unforeseeable and extraneous circumstances, is an offence under Section 18(6) of the Act.  In addition, under Section 18(7), exceeding the spending limits in itself is an offence.   Notably, Section 27 of the Act provides an oversight mechanism whereby the Auditor General is empowered to audit the accounts relating to a candidate’s, a political party’s or referendum committee’s expenses upon request from the IEBC. 
[bookmark: _Toc65490099]3.3.7 CHALLENGES FACING DISCLOSURE REQUIREMENTS IN CAMPAIGN FINANCING REGULATION IN KENYA
A review of the legal provisions concerning political campaign financing clarifies that Kenya has made progress in this area since the 2010 Constitution was promulgated. For instance, Parliament passed the Political Parties Act and the Election Campaign Financing Act. However, it is manifest that there are challenges that have emerged, stymying the efforts that have been expended to ensure accountability and to fight corruption in politics. These challenges, old and new are outlined below. 
First, the Election Campaign Financing Act was passed in 2013, after the general elections. Furthermore, it was due to be applied in the 2017 general elections. However, parliament postponed its commencement date to the 2022 general elections in 2017. Therefore, its provisions are yet to be applied in regulating political financing. Furthermore, this calls attention to the unwillingness of legislators to allow themselves to be regulated. Also, it underscores the opacity and the low level of integrity and accountability in the electoral process. 
Second, the capacity of the IEBC, the candidates and the political parties to adhere to the disclosure and reporting requirements is in question. For instance, the IEBC will be mandated to monitor candidates, political parties and any entities who are either contributors of campaign financing or spend funds for campaigning. This is a herculean task that requires resources and personnel. Also, the IEBC has been accused of corruption which casts doubt on its ability to ensure compliance with campaign financing regulation. 
Third, election costs have been increasing with each election cycle. Therefore, there is pressure on candidates to generate more funds to be politically competitive. Furthermore, processes such as party primaries are increasingly becoming cost-intensive. This is because political parties are not self-sufficient and rely on party primaries to raise funds. Also, in many instances, these parties offer little financial assistance to the candidates who run under their banner. Therefore, there is intense pressure and temptation on political actors to seek funding which in many instances is sourced from corruption.
Fourth, there is a risk that political parties keep parallel accounts to under-report their incomes and expenditures. For instance, it is estimated that 10 million shillings were expended every day by CORD, Amani, Eagle and Jubilee coalitions. Furthermore, the money was used to hire helicopters to be used in campaigning. Also, the Jubilee Alliance and CORD used over 10 billion shillings which were not disclosed in their reports to the Registrar of Political Parties.
Fifth, the political party reports filed with the Registrar of Political Parties is not published and publicised as required by law. Furthermore, the confidentiality of expenditure and disclosure reports is an added layer of opacity. This impeded the ability of voters, civil society and human rights bodies to scrutinise this information. Also, it impeded the ability of these entities to play an oversight role and in so doing, discourage and uncover corruption and non-compliance with campaign financing regulation laws. 
[bookmark: _Toc65490100]3.3.8 CONCLUSION
The legal framework addressing political financing regulation in Kenya is categorised into international, regional and national laws. At the international level, various instruments address the right to vote and safeguard it. Furthermore, there is a framework to act as an anti-corruption mechanism and this prevents money acquired through corruption from accessing the political arena. At the regional level, the right to vote is also safeguarded. However, although there is an anti-corruption framework to combat corruption, the political financing regulation is not as rich in the African Region as in the European Region. This requires to be addressed. Also, in the national arena, the Constitution provides various provisions addressing election campaign financing. Also, the Political Parties Act and the Election Campaign Financing Act have provisions which can be broken down into four categories; sources of funding, expenditure regulations, record keeping, reporting and disclosure requirements and oversight mechanisms and sanctions. Also, it is notable that the Election Campaign Financing Act is yet to be applied owing to a parliamentary intervention. Furthermore, there are various challenges surrounding election campaign financing regulation which undeniably prevent corrupt finances from being accessed by political actors. 


[bookmark: _Toc65490101]CHAPTER 4: A COMPARATIVE STUDY OF DISCLOSURE IN THE UNITED STATES; LESSONS FOR KENYA
[bookmark: _Toc65490102]4.1 INTRODUCTION
This chapter assesses whether the United States has enacted laws on political campaign financing disclosure. Also, it assesses the political campaign financing disclosure laws in the United States. Moreover, this chapter gauges the types of information disclosed in the United States. Furthermore, it interrogates the rationale that is provided to justify disclosures by the United States Supreme Court. Additionally, this chapter assesses the problems that stem from disclosures in the United States. Also, this chapter delves into how Kenya can draw from the United States in using campaign financing regulation, in particular, disclosure requirements to combat corruption in political financing. 
[bookmark: _Toc65490103]4.2 FEDERAL DISCLOSURE LAWS
[bookmark: _Toc65490104]4.2.1 FEDERAL ELECTION CAMPAIGN ACT
The Federal Election Campaign Act (FECA) was enacted in 1971. It has disclosure requirements that apply to candidates for federal office. Also, political committees and other actors are subject to the disclosure provisions in the Act. These entities and individuals are mandated to provide reports to the Federal Electoral Commission (FEC). These reports should disclose information including the full name, mailing address, occupation, place of business and size of contributions concerning political donors. Furthermore, disclosure requirements apply to 'express advocacy'.   Express advocacy is communications whose purpose is to advocate for the election of a certain candidate or the defeat of a certain candidate, who is identified. Notably, all this information which is disclosed to the FEC proceeds to the public where it is freely available for all to scrutinise.  Therefore, the identities of powerful interests that seek to have sway over the policies of the government are known to the public. Moreover, should certain entities have questionable links to crime or corruption, it is easy for the public to hold these entities accountable through legal means and to hold their associates seeking public office accountable by voting against them and preventing proceeds of corruption form muddying the political waters. 
In Buckley v Valeo, the Supreme Court upheld the Federal Election Campaign Act’s contribution limits, disclosure requirements and its optional funding concerning presidential candidates. However, the Court struck down the spending limits in the Act. The Court opined that ‘virtually every means of communicating ideas in today’s mass society requires the expenditure of money’. Therefore, the Court mad the claim that spending limits stifle free speech. The Court applied this logic and made the argument that spending money on behalf of a candidate or political party is a form of protected speech. Therefore, the Court proceeded to strike down the expenditure limits in the Federal Election Campaign Act. Furthemore, the Court interrogated whether compelled disclosure would limit free speech. In other words, the Court considered the chilling effect of compelled disclosure. This effect is produced when compelled disclosure stifles free speech by discouraging political contributions. For instance, disclosed information may lead to threats, embarrassment, professional harm, and other forms of retaliation against contributors, by private individuals and actors or government. It follows that some people and entities would be disinclined to make contributions if they thought these risks were imminent. Therefore, the Court sought to balance these risks and the benefits of disclosure. Further, the Court stated the government must demonstrate a 'substantial relation' between the information required to be disclosed and beneficial interests which would be achieved through disclosure to justify disclosure requirements. Additionally, the Court stated three interests that could justify disclosure. Firstly, disclosure would enable the enforcement of contribution limits. Secondly, disclosure is essenntial in deterring corruption. Lastly, disclosure is fundamental in informing voters.   Although anti-corruption was one of the justifications for disclosure, the Court in Buckley v Valeo concluded that corruption was not a risk concerning expenditures and therefore, the anti-corruption interest could not justify disclosures of expenditures. However, disclosure requirements were upheld on the basis of the informational interest.   
[bookmark: _Toc65490105]4.2.2 BIPARTISAN CAMPAIGN REFORM ACT
The Bipartisan Campaign Reform Act (BCRA) of 2002 broadened the law of disclosure by capturing a lot of express advocacy and other political speech within a certain timeframe. Furthermore, this was done through defining 'electioneering communication' as 'any broadcast, cable, or satellite communication which…  refers to an identified candidate for federal office' within a certain number of days of an election.
Under the BCRA, any expenditure over 10,000 dollars in a single year should be disclosed by the individual or entity that makes that expenditure. Also, this expenditure should pertain to electioneering communications. Also, this Act necessitates that certain electioneering communications which are televised to state in a 'clearly spoken manner' and to display in a 'readable manner' who is responsible for the communications. 
[bookmark: _Toc65490106]4.3 JUSTIFICATION FOR DISCLOSURE REQUIREMENTS IN THE UNITED STATES: THE ANTI-CORRUPTION INTEREST
A noteworthy use and benefit of the disclosure is it serves as a bulwark against corruption. The United States Supreme Court has held that a legitimate justification for campaign finance disclosure requirements is the prevention of corruption and the prevention of the appearance of corruption. Initially, both the prevention of 'quid pro quo' corruption and the 'appearance of corruption' were considered to be legitimate reasons.  This was the case in Buckley v Valeo. The Court stated, ‘of almost equal concern as the danger of actual quid pro quo arrangements is the impact of the appearance of corruption stemming from public awareness of the opportunities for abuse inherent in a regime of large individual financial contributions.’ In addition, the expansive view that corruption was the distortion of political outcomes as a result of the undue influence of wealth was endorsed. Despite these views, with time, the courts began to narrow down on what justifications were valid for campaign finance disclosure requirements. For instance, in Citizens United v FEC, the Court recognised only quid pro quo corruption as a concern and did not endorse the concept of the ‘appearance of corruption’. In this case, the Supreme Court held that laws which prevented corporations and unions from using their general treasury funds for political advertising violate the right to free speech. Furthermore, applied this reasoning and struck down Section 203 of the Bipartisan Campaign Reform Act which restricted corporation and labour unions from funding political advertising. Additionally, the Court struck down Section 44(b) of the Federal Election Campaign Act which the Bipartisan Campaign Reform Act had amended. In this case, Justice Kennedy made assertions concerning the justifications for campaign finance disclosure requirements. Concerning a corporate electioneering ban, Kennedy clarified that in the earlier case of  Buckley v Valeo, the governmental interest in campaign disclosure requirements was to prevent corruption or the appearance of corruption. However, he distinguished this case from the earlier case of Buckley v Valeo when he prosecuted the argument that unlike in Buckley v Valeo the justification for disclosure requirements only applied within the bounds of ‘quid pro quo’ corruption. Furthermore, the Court held that independent expenditures could not result in quid pro quo corruption.   
Issacharoff offers a different perspective on what should be considered corruption. Moreover, he cautions against only observing what activities take place during the campaign and election period and expands the timeframe that should interest one. He suggests that observation of what political actors do while in office will offer a glance into corruption. In other words, he advocates that an inquiry be done on incentives politicians are granted while in office. Also, Issacharoff opines that a politician may use the powers of their office to grant more benefit to select groups that would then mobilize during elections to vote for them en masse, and hand the politician a victory in return.   The nexus between Issachrof’s assertions and disclosure regulation is that disclosures are vital to track whether election campaign donators can acquire private benefits from politicians after the latter acquire public office. This variant of clientelist relationships is termed 'dependence corruption'. Also, to identify this form of corrupt practices, very effective and robust disclosure mechanisms must be adopted to allow accountability to be effected. 
[bookmark: _Toc65490107]4.4 JUSTIFICATION FOR DISCLOSURE REQUIREMENTS IN THE UNITED STATES:  THE INFORMATIONAL INTEREST
In the United States, disclosure has an important informational interest. This interest can be viewed from several perspectives. First, disclosure serves as a public endorsement. When a donor funds a political advertisement, a disclaimer accompanies it. This disclaimer clarifies that a particular group or particular individuals support a candidate. Therefore, this level of transparency guards against opacity that may accompany political campaign financing.   The second benefit of disclosure is accountability. Moreover, the disclosure provides information concerning the interests to which a politician may be beholden. Therefore, it allows the public, the media and civil society to assess the actions of politicians and elected officials against the backdrop of their donors. Further, this allows the public to discern elected officials who are serving the private interests of their donors at the expense of the public interest. Furthermore, this allows voters to hold their elected officials accountable during the next election and vote for the candidates who are not compromised by special interests. Besides, the disclosure provides voters with a glimpse into how political financing links with policy outcomes and the inner workings of the political system. In conclusion, the informational interest suggests that disclosure allows voters to vote more competently.  
[bookmark: _Toc65490108]4.5 JUSTIFICATION FOR DISCLOSURE REQUIREMENTS IN THE UNITED STATES: THE ENFORCEMENT INTEREST
The enforcement interest hinges on the premise that disclosure aids in pinpointing the violation of campaign financing laws. Biffault makes the claim entities concerned with ensuring compliance with campaign financing laws can police the violation of these laws using information that is availed to them through disclosure requirements. Furthermore, he contends that public scrutiny is not essential for the enforcement interest to be achieved. This theory has been challenged based on how the FEC operates in practice.   
[bookmark: _Toc65490109]4.6 JUSTIFICATION FOR USING THE AMERICAN PERSPECTIVE
The disclosure regime in the United States is relatively successful. For instance, political parties, political candidates and political committees are subjected to detailed reporting requirements. Additionally, these requirements ensure timely reporting on expenditure and donors is maintained. Also, the reports are easily accessible to the public. They are available on the internet from where they can be downloaded. However, there remains a threat from non-profits which are not subject to these disclosure requirements, yet they are involved in political financing. The solution to this problem is legislating disclosure requirements for these non-profits. Kenya is yet to begin applying its disclosure requirements and it can greatly benefit from the United States whose experience and lessons it can draw from. Furthermore, it is notable that disclosure is used as an anti-corruption tool. This is important from the Kenyan perspective as corruption is a huge problem associated with political campaign financing. Arguably, adopting an approach similar to the United States will reduce if not eliminate corruption in Kenyan political campaign financing. The problems associated with disclosure such as harassment and violence can be addressed in Kenya through the criminal law regime.
[bookmark: _Toc65490110]4.7 CONCLUSION
The United States has an effective disclosure regime that provides essential information for the voters to gauge the private interests that are present in the political spectrum. Also, this information is readily available online for individuals to assess. Additionally, the media provides this information in an easily comprehensible format to allow voters to know what the policies of a given candidate may be, in connection with their donors. Moreover, this chapter addresses political campaign financing disclosure requirements as a tool to fight corruption. Notably, it also addresses some of the disadvantages of disclosure such as the vulnerability to harassment. Finally, it concludes on how Kenya can benefit from the regime in the United States to combat corruption.


[bookmark: _Toc65490111]CHAPTER 5: CONCLUSION AND RECOMMENDATIONS
This work has set out to prove certain hypotheses. It is the author’s conviction that the chapters of this work have elaborated and clarified the answers to each hypothesis. Furthermore, on whether disclosure of political financing regulation is inadequate in preventing corruption. This study has concluded in the affirmative. One reason is that the principle of transparency is not adequately addressed due to the confidentiality of information on political financing under Section 16(5) of the Election Campaign Financing Act. This impedes the ability of voters to access this information and make informed decisions in election periods. Also, this study has demonstrated in chapter two, under the private interest theory of government regulation, civil society uses disclosed information to create pressure to address the problem of corruption percolating into political financing. Therefore, this watchdog mechanism is adversely affected by the confidentiality of information on political financing. Furthermore, information on disclosure enables the authorities and the public identify sources of funding which are suspect, stymying corruption in election campaign financing. 
On whether there is inadequate Kenyan jurisprudence on campaign financing regulation. This study has established that this hypothesis is in the affirmative. Chapter three has clarified that one of the reasons is the suspension of the application of the Election Campaign Financing Act by parliament. Consequently, any disputes on the legislation are most likely to arise when it is in operation. Chapter two has clarified that politicians are likely to inhibit campaign financing regulation in circumstances where they feel it constrains them. This creates a context through which the suspension of the Election Campaign Financing Act can be understood.
On whether the United States has precedent on an anti-corruption element in campaign financing regulation, this study has established the affirmative in chapter four based on the Supreme Court of the United States cases of Buckley v Valeo and Citizens United v FEC. Additionally, the United States jurisprudence not only addresses corruption alone but rather takes the plunge to address even the appearance of corruption. Therefore, the United States has jurisprudence which can guide Kenya on how to use campaign financing regulation disclosure rules to combat corruption.
In conclusion, I recommend that Kenya adopts robust disclosure requirements in accordance with the principle of transparency to properly address the connection between campaign financing and corruption. In order to achieve this goal, Section 16(5) of the Election Campaign Financing Act will should be modified to remove the confidentiality of information regarding election campaign financing and have robust mechanisms to avail this information to the public to scrutinise. This can be achieved through publishing information on political finance in a timely, reliable, accessible and intelligible format. This information should be published on a website. Also, I propose an area of further research on methods of preventing politicians from undermining election campaign financing regulation through suspension of existing law.
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