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Abstract
My research paper looks into the protection of illegitimate children in Kenya. The paper considers how children being a vulnerable group in society are entitled to special protection and how deficit of in-depth and comprehensive laws to ensure this, has the ultimate effect of impairing the best interests of the children. My research highlights how different cases of illegitimacy are created in society. The point of doing this is to show that cases of illegitimacy are likely not to end as such it would be prudent for society and law to adapt and evolve. The paper also looks into why illegitimacy is disapproved of in society and the principles it is said to violate. It shows how the first act of denying an illegitimate child acknowledgment and support from either parent has significant effects to fulfilment of the rights of the child. The paper then shows how equal parental responsibility for both parents one of the best ways of securing the best interests of the child.
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[bookmark: _Toc37943768]1.1 Introduction
‘Legitimation is the creature of legislation. Its existence is solely dependent upon the law and policy of each particular sovereignty.’ [footnoteRef:1] In this context legitimation means a legal benefit whereby a child is raised under certain conditions to the rank of a legitimate child.[footnoteRef:2] [1:  Ester J, ‘Illegitimate Children and Conflict of Laws’ Volume 36 Indiana Law Journal Issue 2, 1961, page 180.]  [2:  ‘Study on the Legal position of the Illegitimate Child’, League of Nations Advisory Committee on Social Questions, 1989.] 

The child being a vulnerable group in society and an important asset in the continuation of the human species is to be protected using all available resources in society.[footnoteRef:3] Protections in this case is through rights that are afforded to them. These rights are to automatically apply to the child. The legal status conferred on children as being legitimate or illegitimate has been a barrier to the achievement of the protection of child rights. The conferring of this status is solely dependent on the marital status of the mother to the biological father of the child. [3:  Article 20(5)(b) Constitution of Kenya (2010).] 

If the child is born out of wedlock, then the child is illegitimate[footnoteRef:4] and as a result some of his/ her rights may not apply automatically as they may require legitimation to take effect. This would mean that before legitimation the child is denied a number of fundamental rights that stem from a decision that was not their own. These rights include right to maintenance, inheritance, and citizenship among others.[footnoteRef:5] [4:  Cambridge English Dictionary -< https://dictionary.cambridge.org/dictionary/english/bastard > on 9thJuly2019]  [5:  Maldonado S, ‘Illegitimate Harm: Law, Stigma and Discrimination Against Nonmarital Children’ 63(2) Florida Law Review , 2013, Page 348.] 

All this goes to show that conferring legal status on children is dangerous and impedes the protection of the child as set out in the United Nations Convention on the Rights of the Child and the African Charter on the rights and welfare of the child. The duties of persons and authorities set out in the aforementioned instruments are to act in the best interest of the child.[footnoteRef:6][footnoteRef:7] Additionally the rules of illegitimacy serve as a means of discrimination, which violates the UNCRC[footnoteRef:8] and the ACRWC[footnoteRef:9]. [6: Article 3, United Nations Convention on the Rights of the Child, 20th November 1989, Treaty Series, vol. 1577,]  [7:  Article 4, African Charter on the Rights and Welfare of the Child, 11th July 1990, CAB/LEG/24.9/49]  [8:  Article 10, United Nations Convention on the Rights of the Child.]  [9:  Article 3, African Charter on the Rights and Welfare of the Child.] 

[bookmark: _Toc1593797][bookmark: _Toc37943769]1.2 Background
History is strewn with cases where illegitimate children in asserting their claims, have been denied their rights because of a choice that was not theirs’. This choice, simply put is being born out of wedlock. This illegitimacy itself is a legal status given to a child and is entirely dependent on the mother’s marital status.[footnoteRef:10] [10:  INSEE -< https://www.insee.fr/en/metadonnees/definition/c1829 > on 8th June 2019] 

The looking down of children born out of wedlock is so prevalent and severe that they have even been referred to as nullius filius[footnoteRef:11], meaning the son of no one. The term was used as regards to inheritance and as such the child was denied this right to inheritance. This is an example in common law, nullius filius being a common law doctrine. [11:  A Law Dictionary, Adapted to the Constitution and Laws of the United States. By John Bouvier.. S.v. "Nulius filius." Retrieved December 13 2018 from - <  https://legal-dictionary.thefreedictionary.com/Nulius+filius   > on 8th July 2019.] 

Case examples include one case where the trial court dismissed a claim for wrongful death and denied damages to 5 illegitimate children for the sole reason that a ‘surviving child’, under the existing statute at the time did not include an illegitimate child.[footnoteRef:12] In one Kenyan case[footnoteRef:13] the judge noted the void in the legal framework when it comes to compulsory DNA testing in paternity disputes. This would mean that children born out of wedlock have in a sense no way asserting their rights for example their right to maintenance as against their fathers. [12:  Levy v. Louisiana, (1968)]  [13:  D N M v J K (2016) eKLR] 

Unfortunately, it is the child that suffers in situations of this nature. It is declarations like this in law that continue to counter the steps being taken globally to protect children as vulnerable groups in society.
[bookmark: _Toc1593798][bookmark: _Toc37943770]1.3 Statement of the problem
The legal status of illegitimacy is a discriminatory act entirely defined by whether the mother of the child was married or not to the biological father of the child at the time of the child’s birth. This act of confining the child to this legal status has a ripple effect well into the child’s adult life. It denies the child the right to identity, parental maintenance, care and inheritance.  Such children require to be legitimized by marriage of their parents or are forced resort to filing suits against their absconding parent in order to enjoy the rights that legitimate children enjoy automatically.
[bookmark: _Toc1593799][bookmark: _Toc37943771]1.4 Purpose of the study
The purpose of the study is:
i. To show that bias against illegitimate children still exists in modern society;
ii. To show that this bias against illegitimate children has a ripple effect on material aspect of the child’s life;
iii. To show that the relevant provisions of the Children act of Kenya need to be altered and certain provisions added to reflect the equality provisions of the constitution; and
iv. To show ultimately than children are and will always be a vulnerable group and as such extra measures should be taken to protect them and ensure their best interests.
[bookmark: _Toc1593800][bookmark: _Toc37943772]1.4 Hypothesis
The mere act of assigning a legal status of either legitimate or illegitimate is a discriminatory act that results in the denial of the rights of the child.
[bookmark: _Toc1593801][bookmark: _Toc37943773]1.5 Research questions
This research focuses on the following questions:
i. What is the effect of assigning legal status of legitimacy or illegitimacy to children?;
ii. What are the different forms of illegitimacy?;
iii. Why is illegitimacy frowned upon in society?; and
iv. What impact does illegitimacy have on the child’s life with reference to their rights to maintenance, inheritance and identity among others?
[bookmark: _Toc1593802][bookmark: _Toc37943774]1.6 Justification/ significance of the study
Illegitimate children require adequate protection of their rights. Justice Frankfurter had this to say on the role of law in relation to children: ‘Children have a very special place in life which law should reflect. Legal theories and their phrasing in other cases readily lead to fallacious reasoning if uncritically transferred to determination of a State's duty toward children.’[footnoteRef:14] [14:  May v Anderson (1953), United States Supreme Court.] 

Recognising this role of the state, it would follow that the state should take all necessary measures to protect, and fulfil the rights of the child, even the illegitimate child.
Two major International instruments legislating on children are the UN convention on the Rights of the Child and the ACRWC. There are Cardinal principles within these laws when it comes to protection of children rights; acting in the best interests of the child and the principle of non-discrimination.
[bookmark: _Toc37943775]1.7 Scope and limitations of the study
The scope and limitations of this study is based on the following factors:
i. Possibility of bias in research sources;
ii. One sided view evident in secondary sources that is ignorant of developments that have taken place; and
iii. Likelihood of inaccuracies in statistical information in the public domain.
[bookmark: _Toc37943776]1.8 Chapter summary
Chapter one: This chapter gives the background of the study, the problem statement, the aims of the study, Hypothesis, the research questions in use, the justification of the study, its limitations and scope. Finally it breaks down the subsequent chapters.
Chapter two:  This chapter enshrines the theoretical framework. It provides the lens through which the paper will tackle the issue of discrimination of illegitimate children. 
Chapter three: This chapter looks at the forms of illegitimacy. These are essentially the ways illegitimate children come about which are primarily through fornication. The paper then looks at why illegitimacy is discouraged and the principles it is said to violate.
Chapter four: This chapter puts forward a comparative study between Kenya and South Africa. It focuses on the main rights of illegitimate children that are likely to be violated, and gives the practice and the law applicable in both jurisdictions.
Chapter five: This chapter gives the conclusion as per what was discovered throughout the study. It then gives recommendations of what could possibly be done to remedy the plight of children born out of wedlock.


[bookmark: _gjdgxs][bookmark: _Toc37943777]CHAPTER TWO
[bookmark: _Toc37943778]2.0 THEORETICAL FRAMEWORK
2.1 [bookmark: _Toc37943779]Introduction
Rights are inherent claims that every person has by virtue of being human. These claims are claims to resources such as property, food, and protection of the person among others. Because human beings are social beings the aforementioned may likely be in the hands and control of other members of society. Despite the inherence of rights illegitimate children tend to suffer violations of them because of legal and societal bias. Focusing on rights and the notion of justice may well serve to remedy this bias
2.2 [bookmark: _Toc37943780]The rights theory 
The rights theory is the overarching theory and within it the interest theory is identified. Within the interest theory, rights are defined as any needs or interests that are considered basic or universal.[footnoteRef:15]  [15:  ‘Children Rights’ Page 11 - < https://openresearch-repository.anu.edu.au/bitstream/1885/47077/23/03chapter2.pdf >] 

2.2.1 The Interest-based rights theory
The interest based rights theory is preferred in this context because it is an inclusive theory that gives consideration to persons who lack the capability to make independent rational choices, e.g. children.[footnoteRef:16] [16:  Children Rights’ Page 11.] 

The interest based theory was first introduced by Jeremy Bentham. He was a huge proponent of the utilitarian theory, which essentially promoted happiness for the greatest number. He noted the usefulness of rights in legal systems saying that a person has a right against a second person if that person has a legal duty to provide it to the first person.
Joseph Raz further offers his view on the nature of rights in his article “on the nature of rights”. He states that interests play a major in the justification of rights.[footnoteRef:17] The interest in order to hold water must be directly related to the core right. He distinguishes between core rights and derivative rights, derivative rights being those that have their sources in the core rights. A child’s right to health is a core right. The parents or guardians choice to take the child to a private hospital, public hospital or traditional healer derives from the child’s right to health. Similarly the right to education is also a core right and the parents’ choice as to where the child is educated (so long as it meets the minimum requirements set by the state) derives from the core right to education, which is premised on the interests of the child[footnoteRef:18].  [17:  Raz J ‘On the Nature of Rights’ 93 (370). Mind, 1984, 198]  [18:  Raz J ‘On the Nature of Rights,’ 213] 

Having identified the justification of rights as interests, Raz then proceeds to expound on the relationship between rights and duties restating the fact that for every right there is a corresponding duty.[footnoteRef:19] Rights ground duty and one right does not necessarily lead to the owing of a single duty that is multiple duties may arise from a single right. He gives the example of the right to personal security, which essentially births the duties not to assault, rape or injure. [19:  Raz J ‘On the Nature of Rights,’ 199] 

The mere holding of a right does not place an obligation on another. Some rights are held as against society at large while others are held as against specific persons and entities in society. Such rights which are held against certain specific persons in society are structured thus because of the nature of the relationship between the person and the right holder. For example the relationship between parent and child.[footnoteRef:20]  [20:  Raz J, ‘On the Nature of Rights,’ 210] 

The reason behind rights being held against some people may be because those people are the only ones equipped to fulfil the rights of the right holder in that situation. This is very evident in the parent child relationship in that the parent is most likely to know how to deal with his or her child best. Take for example it is the parent who will know of any allergies or conditions their child may have that may hamper their activities in society. This is why the rights owed by parents to their children ideally can be held against the parent only and not against other members of society.  
Society members and even the state then would have an obligation to avoid any actions that would impede the performance of duties towards the right holder.[footnoteRef:21] The state making laws that blatantly exclude illegitimate children from inheritance would be such an action. This is because an exclusion from benefitting from the deceased parents estate may have heavy repercussion such as little access to healthcare education or even basic amenities such as food and shelter for the child. Such a law would stand in the way of the illegitimate child enjoying his or her rights whereas his legitimate siblings will likely not suffer the same fate. [21:  Raz J, ‘On the Nature of Rights,’ 210] 

Mathew Kramer an avid proponent of the interest theory preferred to call his interpretation the right Holding theory as opposed to a rights theory. He devised a test, which would limit the interest theory as posited by Bentham. Kramer’s test presented that a party holds a rights correlative to a duty only if that party stands to undergo a development that is typically detrimental if the duty is breached.[footnoteRef:22]  [22:  Visa A, ‘Rights, Harming and Wronging: A Restatement of the Interest Theory’ 38 (3), Oxford Journal of Legal Studies, 2018, 430] 

Applying this to our situation, parents owe a duty to their children to provide them with basic needs vital to their growth and development. These needs include the rights to proper health care, education, love, food, shelter and a healthy environment that promotes both physical and mental development. Absence of these basic conditions would be detrimental to the illegitimate child in more ways than one and will ultimately lead to the child’s role in society being affected. Both parents of children born out of wedlock owe a duty to the child. Failure to fulfil this duty will undoubtedly be detrimental to child.  For instance failure to pay child maintenance that goes towards the child’s fees could lead to the child being kicked out of school resulting in a violation of the right to education. 
Because children are powerless it would follow that the perspective to be used would be the empowerment rights perspective proposed by Katherine Hunt Federle. Katherine posits that such an approach remedies the powerlessness of children, a disadvantage that stems from their dependencies on adults.[footnoteRef:23] In her assessment of the interest theory she notes that the interests of the child that are considered important are the ones that have merited protection by the state.[footnoteRef:24] [23:  Federle, K, ‘Looking ahead: An empowerment perspective on the rights of children’ 68 (4) Temple Law Review, 1995, 1568.]  [24:  Federle, K, ‘Looking ahead: An empowerment perspective on the rights of children,’ 1589. ] 

Federle proposes the empowerment rights perspective, which she believes, remedies flaws of previously posited rights theories. She uses two main principles first is the principle pertaining to power. Power heavily affects the dynamics in any relationship. It can be possessed by one and used as a tool to promote some legal and political hierarchies.[footnoteRef:25] Drawing from this it is clear that power is an essential part of the rights rhetoric therefore in order to come up with an efficient and workable rights rhetoric one must acknowledge the reality that is powerlessness. Power entails the ability to compel another to do what another wants. Children are seen as lacking in capacity and judgement and because of this they lack the ability to compel.  [25:  Federle, K, ‘Looking ahead: An empowerment perspective on the rights of children,’ 1594.] 

Her second principle is the one pertaining to the inherent value of having rights that are serving to remedy powerlessness of the child. An empowerment rights perspective would place emphasis on the assertion of children's rights as human beings as opposed to their capacities and vulnerabilities because of their status as children.[footnoteRef:26] For example, in a number of cases where one parent (usually the mother) is suing for maintenance, the courts judgement has been held in favour of the mother. This is not a bad thing if the mother indeed is coming from a place of honesty and genuinely is only concerned with the interests of the child.  [26:  Federle, K, ‘Looking ahead: An empowerment perspective on the rights of children,’ 1995.] 

In some cases, however, parents may use their children as a weapon to frustrate the other parent or as a means to avoid working themselves and solely depend on the other parent. An empowerment rights perspective would ensure that the only interests being looked at are the child’s. It may even go as far as having an independent advocate representing the rights of the child. Giving power to the child in this way while still having the force of the state behind them will secure the rights of the illegitimate child in an efficient and sustainable way.
Legal instruments both domestic and international define a child as a person below the age of eighteen years. These are the prime years when a child is in the care of the parents. The implication therefore of parental care and responsibility essentially moulds the child’s future and set them up for life. In recognizing that children are vulnerable, discrimination of children on the basis of their birth status is prohibited.[footnoteRef:27] Rights to name and parental care, education,[footnoteRef:28] healthcare[footnoteRef:29]are guaranteed to illegitimate children. As discussed earlier rights of illegitimate children do not apply automatically as those of legitimate children do. Reason being fulfilment of these rights is heavily dependent on the actions of the parents and in most cases of illegitimacy one parent slacks in their responsibilities and duties to the illegitimate child. [27:  Article 2, UNGA, ‘convention on the rights of the child’, UN 44/25 20 November 1989]  [28:  Article 28, UNGA, ‘convention on the rights of the child’, UN 44/25 20 November 1989]  [29:  Article 24, UNGA, ‘convention on the rights of the child’, UN 44/25 20 November 1989] 

The interest based theory is effective in securing the rights of illegitimate children. It gives primacy to what is in the interest of the child while also recognizing the important fact that fulfilment of this interest may be subject to a duty owed by another person. An approach making use of the theory would necessitate that both parents of illegitimate children acquire parental responsibility at the birth of the child. 
As stated earlier rights stem from interests, which are basic and universal. Core rights in cases of illegitimacy can be seen as the rights to identity, parental care which includes maintenance, and access and inheritance. In the Kenyan context these are the rights seen to be most violated when it comes to children born out of wedlock. Seeing that these rights are basic and universal it would follow that the duty attached to them is owed indiscriminately to all children, children born out of wedlock therefore are owed a duty by both parents to receive care and maintenance as per the provisions of the Kenyan constitution.[footnoteRef:30]  [30:  Article 53, Constitution of Kenya (2010)] 

Use of the Interest based rights theory would necessitate for example that both parents have parental responsibility for the child since both parents owe the duty to the child and failure to fulfil this duty would prove detrimental to the child.  The theory is also sound in acknowledging that there are some rights that can only be held as against specific persons because of the relationship between the right holder and the duty bearer. This is especially important in matters pertaining to illegitimate children. Parents of the child have a unique relationship with their child and responsibility for the child may only be directed to them.  To fully ensure the right bearer is getting his or her fair share their rights should be held against both the father and the mother.






[bookmark: _Toc37943781]CHAPTER THREE
[bookmark: _Toc37943782]3.0 WHY ILLEGITIMACY IS FROWNED UPON IN SOCIETY
[bookmark: _Toc37943783]3.1 Introduction
Illegitimacy is largely frowned upon in society. It is seen as an ill that is an affront to what is viewed as the proper structure of the family. An analysis into the forms of illegitimacy can help in analysis of why society views it as such an ill and can help in changing attitudes of the children born out of the traditional unions. This chapter will show why illegitimacy is seen as an affront to the societal view of the family.
Every society presents itself through its institutions. These institutions are embedded from the time of birth of each individual. The said individual is coerced physically and even mentally mould themselves into the representation the society deems fit because of the beliefs instilled in them from their youth.[footnoteRef:31] If a person fails to conform to these beliefs held by society then they are chastised. This serves to reaffirm and reinforce particular society’s belief as well as nudge somewhat violently the deferring individual back to the norm. One of the norms existent in society is the view of the family.  [31:  Kingsley D, ‘The Forms of Illegitimacy.’ 18(1) Social Forces, 1939, 77] 


Borrowing the wording of David Kingsley, “Despite its in- dispensability procreation is not welcomed whenever and however it occurs, but only when it occurs in accordance with familial patterns”.[footnoteRef:32] This view of the family has a union between two persons, a marriage at its core. So important is this familial structure that it informs the cooperation of members of the society for example in caring for children and is seen as a way in which the public regulates procreation. [32:  Kingsley D, ‘The Forms of Illegitimacy,’ 77] 


Like many other outcomes in society, people have sought both scientific and unscientific causal effects of illegitimacy in society. As stated earlier the familial structure is a paramount societal institution. Reproduction can only be carried out in a socially useful manner if it complies with the structure identified and pursued by the society.[footnoteRef:33] The result is almost always the birth of a child. This birth does not fit what society has defined as the proper structure and therefore it will definitely face the wrath and disapproval of the society. The illegitimate child faces this wrath. It is a form of punishment for the parent, which extends to their offspring.[footnoteRef:34]  [33:  Kingsley D, ‘Illegitimacy and the Social Structure.’ 45(2) American Journal of Sociology, 1939, 219]  [34:  Kingsley D, ‘Illegitimacy and the Social Structure.’ 45(2) American Journal of Sociology, 1939, 223] 


Kenya recognises five types of marriages these are marriages in accordance to the Christian domination, Hindu marriages, civil marriages, Islamic marriages, and Customary marriages.[footnoteRef:35] Cohabitation has also recently been viewed as a form of marriage in Kenya. In such cases marriage is presumed from the facts and circumstances of the case for example the period of cohabitation and whether the couple bore any children.[footnoteRef:36]  [35: Section 6, Marriage Act (Act No. 4 of 2004)]  [36:  B C C v J M G [2018] eKLR] 

Marriage is viewed as the proper start of the family. Therefore, when a child is born out of wedlock they are faced with society’s wrath. It is a form of punishment for the parents immorality which extends to their offspring.[footnoteRef:37] This however is only to a small degree. In fact, in some societies it is well known that its members partake in illicit intercourse, that is intercourse outside marital bonds but it is ignored. It is only when the intercourse results in a birth that society condemns it because a child is clear evidence of the ills of its parents and by extension the ills present in the society they belong to. [37: Kingsley D, ‘Illegitimacy and the Social Structure,’ 223] 

In order to understand why society is so against illegitimacy we must first look at the 5 principles illegitimacy is said by society to violate as per Kingsley.The first is the rule of post-marital procreation. This is the most common form of illegitimacy and its condemnation is varied depending on whether the man and woman marry after the birth or if the union was just a one-time thing. 
The second principle is the requirement of non-adulterous procreation. Violation of this rule tends to have unforgiving consequences because of the idea that the result of the adulterous relationship is damaging to an already existing legitimate union.[footnoteRef:38]  The third is the law of non-incestuous procreation which condemns all unions where there is a visible bond of common ancestry between the father and the mother of the child. It may be between brother and sister, mother and son, father and daughter etcetera.  [38:  Kingsley D, ‘The Forms of Illegitimacy,’ 80] 

The fourth is the rule of caste endogamy which essentially discourages the union of persons belonging to different social classes. Union between persons of different social classes is frowned upon because the resultant child will be seen as belonging to two castes but not really truly belonging to either caste.[footnoteRef:39] Kingsley gives the example of the Caste system in India which forbids intermarriages between different castes. Caste system in its nature does not view everyone equally. Marriage in its very nature serves to create equality between the family of the mother and the father of the child. Herein lies the problem because in a caste system the equality of families cannot be created since it is barred by the caste system. Additionally the children suffer the brunt of this intermarriage because by nature of the union of their mother and father they are considered illicit or illegitimate.  [39:  Kingsley D, ‘The Forms of Illegitimacy,’ 86] 

A case example in which the caste system disfavours illegitimate children and their mothers is in the case of a Havik widow who birthed an illegitimate child. In most cases the illegitimate child is readily identified with the mother because there is less likely to be confusion as to who the mother is.[footnoteRef:40] The child entered the Maleru caste which is seen as a degradation of the Brahman caste. All the members of the Maleru caste are illegitimate children born of widows from the Havik caste.[footnoteRef:41] The widows legitimate children remained members of the Havik caste while she herself lost her association to it.  [40:  Kingsley D, ‘The Forms of Illegitimacy,’ 81]  [41:  Singer M and Bernard S, Structure and change in indian society, Aldine Transactions, USA, 2007] 

The fifth principle illegitimacy violates is the principle of non- reproduction in celibate groups. These celibate groups do not get their characteristics from abstinence rather they get it from non-marriage and non-reproduction. It should be noted that not all forms of illegitimacy are universal.
Attitudes towards illegitimate children stem from the protection of the legitimate family. Putting into consideration the above forms of illegitimacy non recognition of the illegitimate child will protect the legitimate existing family in cases of adultery, the future legitimate family in cases of fornication, protection of the celibate groups and lastly protection of the class system.[footnoteRef:42] In furtherance of this, the illegitimate child is in a way barred from continuing the family line but may begin his or her own. A case in point would be in a patrilineal society (such as the one present in most communities in Kenya) where the child would be stopped from taking on his father's name and will be tied to his or her mother because of the intricacies of the bond between a mother and child. The opposite would happen in a matrilineal society, here the child will be tied to his or her father. [42: Kingsley D, ‘Illegitimacy and the Social Structure,’ 219
] 


From this treatment stems the issues of inheritance. The family of the parent who was lineally significant would not want to see a nullius fillius inherit any part of the estate seeing that the child's descent is not legitimate.[footnoteRef:43] This is not to say that the community would completely place the illegitimate child under disability. The community, because the illegitimate child is still one of their members, would take steps to secure maintenance and support for the child and even inheritance. For example, illegitimate children could inherit from their mothers and even their fathers however the inheritance would not match that of legitimate children.  [43:  Kingsley D, ‘Illegitimacy and the Social Structure,’ 225] 

When it comes to support and maintenance, the community in noting the mother may not be able to or should not be expected to singly support the child would direct the father to provide for the child, but this was to a minimum and the community’s role in enforcement was passive. The mother would have to directly sue the father to elicit a response from the community.[footnoteRef:44] This has not changed much even in the present society.  [44:  Kingsley D, ‘Illegitimacy and the Social Structure,’ 226] 

In Kenya for example the mother has to sue on behalf of the child for maintenance or if she does not want to seek legal redress she must approach the fathers family through whatever customary norms are applicable. This just goes to show the predominance of this passive societal role. Through this we can see that it is clear that the community serves to protect its own interests, that is its view on the ideal familial structure in the way that it secures the interests of the child while still protecting the patrilineal lineage.[footnoteRef:45] [45: Kingsley D, “‘Illegitimacy and the Social Structure,’ 226
 ] 


[bookmark: _Toc37943784]3.2 Conclusion
Disapproval of illegitimacy has long been practiced in communities around the world because of its effect on the accepted familial structure. This disapproval is shown in the bias against illegitimate children  which presents itself in two limbs, the legal framework and the societal factor. This proves unfair to the illegitimate child because of their lack of decision making in how they were conceived and their inability to fix this situation. They deserve society’s protection not passively but actively. In order to ensure this protection both limbs that is legal and societal must be taken into account.

[bookmark: _Toc1593811][bookmark: _Toc37943785]CHAPTER FOUR
[bookmark: _Toc37943786]4.0 COMPARATIVE STUDY BETWEEN KENYA AND SOUTH AFRICA
[bookmark: _Toc37943787]4.1 Introduction
Despite the challenges still faced by illegitimate children. The legal framework has since come a long way in securing their rights. Conventions such as the United Nations Convention on the Rights of the Child and the African Charter on the Rights and Welfare of the child are none discriminate on child protection. Their articles serve to protect all children regardless of race, parentage, social class, gender and birth status. Additionally in adherence and support of the standards set by international legislation individual states have incorporated some provisions into their national law that serve as well to protect children.  
A comparative study between South Africa and Kenya will show what similarities and differences exist between the two regions and also perhaps bring out what positive aspects may be borrowed for the better protection of illegitimate children.
4.2 Kenya
4.2.1 Inheritance
It has long been a common law practice that illegitimate children may not inherit from their fathers but may inherit from their mothers. Kenya being a common law jurisdiction has had this reflect in its judgements. In one succession matter the judge was tasked with determining whether illegitimate children could inherit from the deceased who was their father.[footnoteRef:46] The Mohammedan law was applicable because the deceased was of Islamic faith. In the words of the learned judge in applying this law illegitimacy is totally and utterly condemned and so are children born of such illicit relations. The children therefore were barred from inheriting from the deceased. [46:  In the Matter of the Estate of Ishmael Juma Chelanga – Deceased [2002] eKLR, ] 

4.2.2 Parental responsibility
Parental responsibility in Kenyan law includes the rights, duties, power and responsibility parents have over their children. The duty to maintain especially entails providing a suitable diet to the child, clothing, medical care, and education and guidance.[footnoteRef:47] When it comes to the question of who has parental responsibility, if the child’s parents were married at the time of the child’s birth then both parents are responsible.  [47:  Section 23(2)(a) Children act (Act No 8 of 2001)] 

In cases of illegitimacy, where the parents were not married at the time of the child’s birth then the mother acquires responsibility at first instance.[footnoteRef:48] The father then acquires parental responsibility either by application by him to the court, or by a parental responsibility agreement by he and the child’s mother.[footnoteRef:49] The father may also acquire the same if he after the birth of the child cohabits with the mother for a period of not less than a year or he acknowledges paternity or has maintained he child.[footnoteRef:50]  [48:  Section 24(3)(a) Children act (Act No 8 of 2001]  [49:  Section 25(1)(a) Children act (Act No 8 of 2001]  [50:  Section 25(2) Children act (Act No 8 of 2001] 

4.2.3 Constitution
Kenyan legislation has changed for the better evolving to create a better protection regime for all children. It has kept in stead with international standards conferring the rights against discrimination and unfair differentiation. Discrimination on grounds such as birth is prohibited.[footnoteRef:51] A duty is placed on all state organs and public officers to address the needs of children as a vulnerable group.[footnoteRef:52] All children even illegitimate ones are guaranteed rights to name, parental care and protection and most importantly a child’s best interests are what is to be of most importance when making decisions involving the child.[footnoteRef:53] This parental care is to vest equally on both parents of the child. [51:  Article 27, Constitution of Kenya (2010)]  [52:  Section 21(3)Children act (Act No 8 of 2001]  [53:  Article 53, Constitution of Kenya (2010)] 

4.2.4 Notable strides
Provisions in the constitution prohibiting discrimination on grounds of birth coupled with the duty of parental care being placed on both parents are essentially the reason why discriminatory sections of the Children Act were declared unconstitutional[footnoteRef:54]. The act, as would be expected in cases where the mother and the father of the child are not married at the time of the child’s birth, conferred parental responsibility at first instance on the mother of the child.[footnoteRef:55] Parental responsibility by the father could only be acquired if he applied for it in court, if there was a parental responsibility agreement between the mother and the father of the child and if he has maintained the child for a stipulated period of time or had acknowledged paternity.[footnoteRef:56]  [54:  Section 24(3)(a)  and 25 Children act (Act No 8 of 2001)]  [55:  Section 24(3)(a) Children act (Act No 8 of 2001)]  [56:  Section 25 Children act (Act No 8 of 2001)] 

As is evident such a law is problematic because it not only provides a fathers escape from parental responsibility but also undoubtedly prejudices the child and cheats them out of any maintenance and support they would have received. 
 It was only in 2011 that a suit was successful in challenging these provisions of the Act.[footnoteRef:57] They were declared unconstitutional owing to their violations of constitutional articles on discrimination and the law that confers parental responsibility on both parents equally.[footnoteRef:58]  [57:  ZAK & another v MA & another (2011]) eKLR]  [58:  Article 53, Constitution of Kenya (2010)] 

The above case creates valid precedent that could be used in future case determinations referenced in other cases. In one case the court interpreted the spirit behind the Children Act as being the ultimate and wholesome protection of children.[footnoteRef:59] Parents must be responsible for the children they bring into the world and must take care of them. The act does not exist only to protect children born within the binds of marriage but instead offers protection for each and every child regardless of birth status. The primary guide for courts in any determinations involving children is the paramountcy principle, that is the child’s best interest must be the paramount concern in these matters.[footnoteRef:60] [59:  ZW v MGW (2014) eKLR]  [60:  Section 4(2)(3) Children act (Act No 8 of 2001)] 

4.3 South Africa.
In order to fully appreciate strides taken in protection of illegitimate children one must first delve into a historical background of the same within that jurisdiction. The country is a rich source because of its history with apartheid. The regime flourished on laws that promoted segregation and as a result disruption of the familial unit was prevalent. This resulted in an increase of instances of illegitimacy. It would follow therefore that lawmakers would need to make considerations of how to deal with children born out of wedlock and their claims.
As stated one of the consequences of the regime was the prevalence of illegitimacy and a number of children being brought up in female-headed households with little or no support from their fathers.[footnoteRef:61] A study conducted in Cape Town looked at two communities that is the Indian community and the Bantu community.  [61:  Burman S and Van der Spuy P. ‘The Illegitimate and the Illegal in a South African City: The Effects of Apartheid on Births out of Wedlock’ 29 (3) Journal of Social History, 613] 

The Indian community mainly consisted of small business owners[footnoteRef:62]. Pre apartheid the courtship system was fairly simple. It happened through chaperoned interactions which would likely lead to marriage and later a new family. However with the new regime and the creation of group areas Indian businesses greatly suffered. Even the young girls who pre apartheid were not employed and if they were did so in their parents shops were forced to find work in factories. As a result the mixing of potential newlyweds became less chaperoned.[footnoteRef:63] Mixing of young men and women more and more led to unmonitored relationships that resulted in children born out of the binds of marriage. [62:  Burman S and Van der Spuy P. “The Illegitimate and the Illegal in a South African City: The Effects of Apartheid on Births out of Wedlock,” 622]  [63:  Burman S and Van der Spuy P. “The Illegitimate and the Illegal in a South African City: The Effects of Apartheid on Births out of Wedlock,” 634] 

Being at the bottom of the regime and by large the most discriminated the Bantu community suffered greatly. Bantus were in all respects at the bottom of the chain and all laws passed at the time served to further make their lives difficult.[footnoteRef:64]  For example only males were allowed into the cities and even then it was only if they had met the given requirements. This separation did not spare the family as the women and children were left alone. People were forced to live in hostels where there was no privacy and thus little children were exposed very early to aspects of adulthood such as sex.  [64:  Burman S and Van der Spuy P. “The Illegitimate and the Illegal in a South African City: The Effects of Apartheid on Births out of Wedlock,” 623] 

It is also stated that there was a decrease in morality among the young girls.[footnoteRef:65] Girls are singled out because they are the ones who carry the evidence of pre-marital sexual relations.  Before, girls would be examined for virginity and it was a moral stain if one was not a virgin but with progression of time the examinations became less and were viewed as out-dated. In fact there was a Xhosa attitude that identified sexual intercourse as one of the needs of any adult.[footnoteRef:66] These girls were encouraged not to get pregnant. However, no real guidance was given on how this could be avoided. It would seem the girls lived by this new attitude this owing to the fact that there was a rise in illegitimate births by young girls at the time.[footnoteRef:67]  [65:  Burman S and Van der Spuy P. “The Illegitimate and the Illegal in a South African City: The Effects of Apartheid on Births out of Wedlock,” 625
]  [66:  Burman S and Van der Spuy P. ‘The Illegitimate and the Illegal in a South African City: The Effects of Apartheid on Births out of Wedlock,’ 627]  [67:  Burman S and Van der Spuy P. ‘The Illegitimate and the Illegal in a South African City: The Effects of Apartheid on Births out of Wedlock,’ 625] 

Further as time progressed and people began to agitate towards equality and the abolition of segregation, Young girls were encouraged to bear children for the purposes of the revolution. This contributed greatly to the rise in illegitimacy in South Africa.
Apartheid in South Africa was largely propagated through legislation. For example, the laws on segregation and prevention of entry into urban areas. Direct effects of these laws were the disintegration of the family institution and the increase in illegitimacy ratios in the country.[footnoteRef:68] Owing to the long period of the regime its effects, which include poverty and disintegration of the family, are felt to date and due to their entrenchment may not be able to be countered. It is therefore prudent that a nation such as South Africa tailor its laws to protect illegitimate children to ensure they are accorded the same rights as those of legitimate children.  [68:  Burman S and Van der Spuy P. ‘The Illegitimate and the Illegal in a South African City: The Effects of Apartheid on Births out of Wedlock,’ 630] 

4.3.1 Inheritance.
Unfortunately, attitudes against illegitimacy are seen in case law even in the 21st century. In a 2001 case the appellant sued on behalf of her daughter after her disinheritance.[footnoteRef:69] One of the questions brought up was whether the customary law that only allowed male children to inherit was constitutional. The learned judge in the matter said that the discussion of the constitutionality of the law was unnecessary because there was no valid existing marriage between the appellant and the intestate. In essence therefore the child’s illegitimacy ultimately defined her. This was principle that existed in African customary law where such a child that is one born out of wedlock could only be legitimized by the payment of dowry from the child’s father to the child’s mother.  [69:  Mthembi v Letsela and another (2000), Supreme Court of Appeal of South Africa] 

4.3.2 Parental responsibility
Parental responsibilities are listed as the responsibility to care for the child, maintain contact with the child, act as guardian of the child and contribute to the maintenance of the child.[footnoteRef:70] The biological mother of the child has full rights and responsibilities for the child.[footnoteRef:71] This applies even when the mother is not married and therefore the mother automatically owes an illegitimate child a duty.  [70:  Section 18, Childrens Act (South Africa)]  [71:  Section 19, Childrens Act (South Africa)] 

The biological father on the other hand acquires parental responsibility if he is married to the child’s mother, or was married at the time of the child’s birth conception or any time in between the birth and conception.[footnoteRef:72] When it comes to an unmarried father parental responsibility is acquired if he is living with the child’s mother in a form of life partnership, has consented to be identified as the child’s father, has contributed to the maintenance of the child or the child’s upbringing.[footnoteRef:73] [72:  Section 20, Childrens Act (South Africa)]  [73:  Section 21 (1), Childrens Act (South Africa)] 

However, this section does not have any effect on the duty to make contributions to the child maintenance.[footnoteRef:74] Disputes that may arise between the parents of the child, as normally happens in cases of illegitimacy are to be referred to mediation.[footnoteRef:75] [74:  Section 21 (2), Childrens Act (South Africa)]  [75:  Section 21 (3)(a), Childrens Act (South Africa)] 

Part 4 of the act deals with the presumption of paternity of children born out of wedlock[footnoteRef:76]. This is a crucial point of law because as is common in cases of illegitimacy it is the father who is usually disputed. The act creates the presumption of paternity whereby if in any legal proceedings to prove that a person is the father of a child born out of wedlock, it is proved that the mother of the child and the person had sexual intercourse at any time when the child could have been conceived then a presumption exists that the person is the father of the child. The act also says that in cases where a blood sample is needed to prove paternity, where a party refuses to submit to the taking of a blood sample, the party ought to be warned of the detrimental implication to their case.[footnoteRef:77] [76:  Section 36, Childrens Act (South Africa)]  [77:  Section 37, Childrens Act (South Africa)] 

4.2.3 Constitution
All persons are regarded equal before the law and this equality is to be evidenced by the protections and benefits they receive.[footnoteRef:78]That is, all persons must receive equal protection and benefits guaranteed to them. Unfair discrimination of illegitimate children is prohibited by the provision that bars discrimination on the basis of birth.[footnoteRef:79] The South African Bill of rights accords every child the right to a name, parental care, basic nutrition, healthcare, shelter, social services and protection from neglect and abuse among others.[footnoteRef:80] These rights specifically are crucial when it comes to illegitimacy versus legitimacy because they are the ones most likely to be infringed if a bias exists against illegitimacy. Further the inclusion of the words ‘every child’ just goes to show that constitutional protection is non-discriminatory and therefore extends even to those children born out of wedlock [78:  Article 9, Constitution of South Africa (1996)]  [79:  Article 9(3), Constitution of South Africa (1996)]  [80:  Article 28, Constitution of South Africa (1996)] 


4.2.4 Notable strides.
The constitutional court of South Africa is well known for its progressive decisions and its ability to set precedent that influences other courts even those outside the jurisdiction. In one case brought before it, the court declared a statute that distinguished between married and unmarried fathers unconstitutional.[footnoteRef:81] This particular statute did not necessitate an unmarried father’s consent for the adoption of his illegitimate child. Granted that this does not directly deal with illegitimacy rights it gives us the direction of the court when it comes to matters concerning illegitimacy.  [81:  Fraser v Childrens court Pretoria North and others (1997) Constitutional Court of South Africa.] 

Furthermore within the judgement one of the things emphasized are the words of the constitution linking non-discrimination law within it to the new order South Africa is trying to achieve. In fact the judge refers to equality as the very ethos of the South African Constitution.
In another case the court in its decision acknowledged the place of international law in strengthening the protection of children.[footnoteRef:82] It also admitted that even presently social stigma against extra marital children still exits and offends their dignity. This is why the constitution has provisions on unfair discrimination. They serve to bar differentiation on such grounds and hopefully change societal attitudes. [82:  Bhe v Magistrate (2005) Constitutional Court of South Africa] 

[bookmark: _Toc37943788]4.4 Conclusion
Kenya and South Africa have both developed their laws significantly when it comes to provisions on equality and prevention of discrimination. Both constitutions reinforce these rights and as such have influenced courts to use equality principle in their determinations.
However, it may be time to have this principle reflect in individual laws affecting children. The Children Act for example in both countries is what is seen as one of the primary legislations governing all matters children. A rewording of the sections may therefore be needed to further secure the rights of children born out of wedlock.








[bookmark: _Toc37943789] CHAPTER FIVE
[bookmark: _Toc37943790]5.0 CONCLUSION AND RECOMMENDATIONS
[bookmark: _Toc37943791]5.1 Conclusion 
A simplistic definition of the word plight would be an unfortunate situation.[footnoteRef:83] It is unfortunate that illegitimate children still suffer varied forms of legal and societal discrimination to date. The Interest based rights theory not only recognises rights as an interest belonging to a person, but also the fact that breach of that interest by a duty holder may prove detrimental to the right holder. The duty holder for children born out of wedlock should be both parents.  [83:  Cambridge Dictionary - < https://dictionary.cambridge.org/dictionary/english/plight> on 11th November 2019] 

Justice necessitates the giving to each what is owed and what is owed is a right. By virtue of their humanity all children including illegitimate children should be accorded the rights due to them. They may even deserve extra protection precisely because of their added vulnerability that is influenced by their situation. History has shown that protection of the traditional family unit, that is, one premised on valid marriages has attracted the protection of society as a whole. This is why procreation outside of wedlock is discouraged. 
However, imposing sanctions, punishment and stigma on children who had no hand in the choices of their parents is unfair and baseless. A comparative study between Kenya and South Africa presents the different dynamics between the states. It also shows the prevalence of the new constitutional order and the influence of international law and international community attitudes on domestic legislation. Both countries have taken a step in the right direction when it comes to eradication of discrimination on the grounds of birth but more could still be done. 
The African Charter on the rights and welfare of the Child (ACRWC) affords children different rights. The charter guarantees that the rights present in it are applicable to all children regardless of their status[footnoteRef:84] and as such makes no distinction based on the legitimacy of the child. Children may not be denied maintenance because of their parent’s marital status.[footnoteRef:85]  [84:  Article 3, African Charter on the rights and welfare of the child, 01 July 1990]  [85:  Article 18, African Charter on the rights and welfare of the child ] 

There also exists the entitlement to protection and care from the parents which is coupled with the right to maintain parental relations if the child is separated from the parent.[footnoteRef:86] One of the reasons for the reformation and reinvention of children’s rights is the revolution of the relationship between parent and child. In the past more power was given to parents. Presently child interests are considered more and more and what was previously parental power has now become parental duties and responsibilities. This is a step in the right direction.[footnoteRef:87] [86:  Article 19 African Charter on the rights and welfare of the child]  [87:  M Bekink, “"Child divorce": a break from parental responsibilities and rights due to the traditional socio-cultural practices and beliefs of the parents” 15 Potchefstroom Electronic Law Journal 1, 2012, 178] 

However, some matters still remain unaddressed or rather have not been delved into entirely. For example, illegitimacy and its effect on the child rights are sadly often only looked at in terms of the rights to maintenance and support from both parents and the rights to inheritance. This is a very myopic view of what children rights entail. Because of this view other important rights especially in the African context and more so the Kenyan context are excluded. These are the rights to name and identity and to in as far as is possible know his or her parents.[footnoteRef:88] Our supreme law in Kenya alludes to this by guaranteeing the right to care and protection from both parents.[footnoteRef:89] Securing this particular right is heavily dependent on knowing the identity of both parents.  [88:  Article 7, UNGA, ‘convention on the rights of the child’, UN 44/25 20 November 1989]  [89:  Article 53(1)(e), Constitution of Kenya (2010)] 

The role of the state in protection of rights is something that must never be disregarded. Jean Rousseau in his writings discusses the social contract theory. The meeting of minds between men is not a result of force rather it is a result of contract between them.[footnoteRef:90] The social contract is what gives states their legitimacy and power and the states function is not only to enforce existing laws but also ensure protection of all. This role is constantly reiterated both within domestic legislations of states and on the international level.  [90:  Rousseau J, The Essential Rousseau: The Social Contract, Discourse on the Origin of Inequality, Discourse on the Arts and Sciences, 1st Edition, Marc-Michel Rey, Amsterdam, 1762, 2] 

Laws place responsibility on the state to protect the rights of children born out of wedlock since the state retains the capacity to punish offenders as well as ensuring compliance with the standards set. For example if an issue of maintenance of an illegitimate child arises it is likely that the matter will be taken to a court, which is the judicial arm of the state. Orders made by the court afterwards have the force of the state behind them and therefore can be regarded as legitimate and enforceable. In any regime where there is discrimination of children based on the status of a child the state is obliged to protect such a child from such discrimination.[footnoteRef:91] The state therefore retains the power and ability to make and implement laws for the protection of children born out of wedlock. [91:  Article 26, African Charter on the rights and welfare of the child] 

[bookmark: _Toc37943792]5.2 Recommendations
[bookmark: _Toc37943793]5.2.1 Eliminating legal distinctions of children and abolishing the legal status of illegitimacy 
It is clear that the legal regime has evolved significantly and now offers better protection for children born out of wedlock. Regardless social and religious stigma still exists which is strongly tied to the distinction made between marital and non-marital children.[footnoteRef:92] Most of these children take on their mother’s name, an instance that is sadly looked down upon in a patrilineal society such as ours. Putting measures through the office of the registrar of births and deaths, which ensure a child, has a surname derived from his or her father may come a long way in removal of the stigma in a society such as ours where ties to a father gives one their identity.  [92:  Bhe v Magistrate (2005) Constitutional Court of South Africa] 

Abolition of the legal status of illegitimacy may also be necessary to lessen and actually get rid of the plight faced by these children. The word illegitimate is used with a negative connotation and leads to the stigmatization of such children.[footnoteRef:93] [93:  Fraser v Childrens court Pretoria North and others (1997) Constitutional Court of South Africa.
] 

Elimination of legal distinctions will also play a part in making sure the rights of non-marital children apply automatically in as far as possible as they do for marital children.
[bookmark: _Toc37943794]5.2.2 Amendment of the Children act to reflect non-discriminatory provisions of the constitution
Despite the declaration of their unconstitutionality legislators have not changed the provisions of discriminatory sections of the Children act. Therefore the state should take steps to make sure this is done and that the new law conforms with the 2010 constitution.
As stated earlier the distinction of children as marital and non-marital  creates a scenario where non-marital children are denied their rights especially the rights to parental responsibility. When it comes to marital children the marriage itself is seen as decision to opt into parentage and the responsibility that comes with it. This is not so for non-marital children therefore there is need for a presumption of parentage to be created to remedy this.
Inclusion of a section that provides for presumption of parentage for the father as is present in the South African Children Act is necessary in our system. This presumption is important in securing the rights of the child because it recognises that parentage is not solely about a genetic or biological connection. It recognises the role that a marital parent may have on a child born out of wedlock. That is for example a parent may be barred from opting out of the responsibility if they had acknowledged the child as their own and had maintained them. 
However it is unlikely that any legal system would extend the protections available to marital children to non-marital children without any evidence of parentage. This is why then Kenyan  legislation would do well to borrow the idea that blood sampling be used for confirming parentage to rebut the presumption.
When it comes to acquisition of parental responsibility, one proposition on a possible law is to have it so that one acquires this responsibility if they have taken on the maintenance of the child or they have acknowledged the child as they own
[bookmark: _Toc37943795]5.2.3 Elevation of the paramountcy principle
The paramountcy principle necessitates that the child’s best interests be of paramount importance when making any decision affecting the child. Illegitimate children being a vulnerable sect of society have valid interests that need to be addressed. 
Legislators should include a section in all laws that have implications on the rights of the child that the child’s interest be of utmost importance. This includes legislation on succession, maintenance among others. 
[bookmark: _Toc37943796]5.2.4 Encouragement of father’s to take on active roles
The state should encourage a culture in which fathers take the initiative to take on their parental responsibilities. For example, it is well know that in most scenarios it is the child’s mother who goes to court in the hopes of securing maintenance orders against the child’s father. It is also common to find mothers who instead of using this money for the maintenance of the child use it in pursuit of their own personal endeavours. 
Developing a regime where fathers can approached the court to secure the interests of their own illegitimate children may undoubtedly be beneficial to the child. An instance of this was seen in Lesotho where a case of its own kind presented itself when a father instead of shunning his illegitimate child, as is the practice, instituted a suit against the child’s mother[footnoteRef:94]. The applicant sought an order to have access to his child as well as one that allowed him to pay maintenance. [94:  Lesala v Morojele (2011) Lesotho High Court.] 
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