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[bookmark: _Toc37906815]ABSTRACT
Land rights of people have to be protected as it is a constitutional right of every individual of the country. Both individuals and communities can own land in the country. Kenya has faced problems in regard to land in the past and legislations enacted to help curb this problem but the same problem of land grabbing of private, public and community land in the past for political and private interests is being extended to the relationship between devolution and land especially in community land. This paper aims to find out the place of community land today and if there are gaps in the current law. It shall discuss irregular acquisition practices that do not observe the law. This paper shall explain how these inadequacies in the law and inefficacy role of county government in community land infringe the right to property. This shall be explained with the aid of case law, journals, articles, books, newspaper articles, reports both local and foreign and in the end shall suggest possible solutions to the problem that may be put into consideration in order to achieve a concise legal framework in relation to community land.













[bookmark: _Toc37906816]LIST OF ABBREVIATIONS
COK- Constitution of Kenya
CLA- Community Land Act
NLC – National Land Commission

[bookmark: _Toc37906817]LIST OF CASES
1. Edgar Kipsage Choge and 3 others v China overseas engineering group Co. ltd of 2017.
2. National Land Commission v Attorney General and Ministry of Land of 2015
3. Kelly Malenya v Attorney general and another of 2019
4. Moses Kasaine Lenolkulal v Director of Public Prosecutions of 2019

[bookmark: _Toc37906818]LIST OF STATUTES AND LEGAL INSTRUMENTS
1. Constitution of Kenya (2010).
2. Community Land Act (Act no 27. Of 2016).
3. Land Act (Act no. 6 of 2012)
4. National Land Commission Act (Act no. 5 of 2012)
5. Land Registration Act (2012)






2

2


1.0 [bookmark: _Toc37906819]CHAPTER 1
[bookmark: _Toc37906820]1.1 INTRODUCTION
This chapter will seek to show the problems involved with the county government’s trusteeship role in community land while looking at the history of historical injustices in the country, elaborate the purpose of the study, hypothesis relied upon by the study and the justifications for the study.
[bookmark: _Toc37906821]1.2 BACKGROUND
Land in Kenya is a resource that sustains many livelihoods by providing means for earning incomes, improving the well-being of people, and enhancing food security. Land is required for settlement, subsistence and production.[footnoteRef:1] Land is central to Kenyans since a significant portion of the country’s economy depends on agricultural uses of land.[footnoteRef:2] It is also the medium that defines and sets together social and spiritual relations across generations.[footnoteRef:3] All land in Kenya belongs to the people of Kenya collectively as a nation, as communities and individuals.[footnoteRef:4] Land in Kenya is classified as public, community or private.[footnoteRef:5] In Kenya, numerous cases have been reported where families have been left landless through fraud and corruption. The Ndung’u Commission of 2004 reported cases of illegally acquired public land. There are also documented cases of grabbed ancestral lands during the colonial and post-independence period.[footnoteRef:6]  [1:  Syagga P, ‘Public land, historical land injustices and the new constitution’ Society for International Development, Constitution working paper series number 9, 2015, 2-<https://www.researchgate.net/publication/279749857_Public_landhistorical_land_injustices_and_the_new_Kenya_Constitution> on 19 February 2019.]  [2:  Patrick O. Alila and Atieno R “Agricultural policy in Kenya: Issues and processes” Future Agricultures Consortium Workshop, Institute of Development Studies, 20-22 March 2006, 3.]  [3:  Republic of Kenya, Report of the Commission of inquiry into the land law system of Kenya on principles of a national land policy framework constitutional position of land and new institutional framework for land administration, 2002, 19.]  [4:  Article 61(1), Constitution of Kenya (2010).]  [5:  Article 61(2), Constitution of Kenya (2010).]  [6:  Syagga P, ‘Public land, historical land injustices and the new constitution’, 2015,2.] 

Many indigenous Kenyans were dispossessed of their land around 1897 as there was demand for land for the railway construction (from Kenya to Uganda) and European settlement. Any land alienated whether for construction of the railway or occupation by the settlers became crown land (now government/ public land). Any empty land or land vacated by a native could be sold or rented to Europeans.[footnoteRef:7] Every person both individuals and communities have the right to own property in Kenya under the COK.[footnoteRef:8] Community land in Kenya is regulated by the Community Land Act (CLA).[footnoteRef:9] Section 6 (1) gives power to the county government to hold unregistered communal land in trust on behalf of the community before it is registered.[footnoteRef:10] The problem with this section is with the uncertainty of its enforcement, to what extent is the said role? More so, huge tracts of community lands are unregistered and the process of registration of the lands and issuing of titles will take years to complete which leaves the county government in charge of the said lands for a long period of time.[footnoteRef:11] Their role is not at all times effective as the main purpose was to assist the community register community land and protecting their rights as a whole. [7:  Syagga P, ‘Public land, historical land injustices and the new constitution’, 2015,9-10.]  [8:  Article 40, Constitution of Kenya, (2010).]  [9:  Community Land Act, (Act no.27 of 2016)]  [10:  Section 6(1), Community Land Act, (Act no.27 of 2016).]  [11:  Wily L, ‘The Community Land Act in Kenya opportunities and challenges for communities’ Leiden law school, 2018, 8.] 

[bookmark: _Hlk2287622]In the case of Edgar Kipsage Choge and 3 others v China Overseas Engineering Group Co. Ltd (2017) eKLR, the plaintiff submitted that the county government of Nandi leased the community land (reserved as a grazing area) to the company for a period of four years without following any legal procedures therefore denying the plaintiffs access to the land. Also, the Chinese company was crushing stones on the said land which affected the health and distracted the community at large. The Environmental and Land Court at Eldoret ordered the plaintiffs to terminate construction on the land and restrained them from entering, digging holes, or constructing on the piece of land.[footnoteRef:12] [12:  Edgar Kipsage Choge and 3 others (suing on behalf of Kamobon village residents) v China overseas engineering group Co. ltd (2017).] 

This case highlights the legal issue for determination being the lack of effectiveness of the county government to act as a trustee, most of the cases involving county government and its trusteeship role are recent since the Community Land Act is also a current provision which is just three years old.  This issue needs to be addressed before it gets out of hand like the precolonial and post-independence period, keeping in mind the Community Land Act is recent, we can prevent similar future problems by expressly stating what their exact role is and not leave room for interpretation.   These irregular practices hinder the community’s right to property. These irregular practices are a violation of the right to property as enshrined in the constitution in article 40.[footnoteRef:13] [13:  Article 40, Constitution of Kenya, (2010).] 

[bookmark: _Toc37906822]1.3 STATEMENT OF THE RESEARCH PROBLEM
Every individual either individually or in association with others has the right to own property in Kenya.[footnoteRef:14] Therefore all the malpractices in community land in the form of land grabbing and irregular land transfer are therefore in violation of the right to property as the role of the county government which  is to hold unregistered community land in trust and not for private transactions which is seen in a few reported cases in the country. [14:  Article 40, Constitution of Kenya, 2010.] 

The Community Land Act is vague and has some contradicting provisions with other statutes including definition of community land. Section 2 of CLA act uses the words ‘means’ and ‘includes’ in defining community land[footnoteRef:15] while the constitution uses ‘consists’. These two words which have different meaning are used to define community land. The question then arises, is the section close ended or does it include some other land. This leaves room for too much interpretation and causes confusion, for example in interpretation of the intended meaning in court cases, leaving the victims as the owners of the land. An example is in Siaya county where the county government is not concerned nor has it come up with an agenda on the issuance of titles of unregistered community land which is its main role.[footnoteRef:16] This beats the purpose of the county government acting as a trustee because it is not carrying out its role efficiently. Following the examples of county governments misappropriating community and public land in the recent past, better incentives need to be put in place so as not to remain in the same position and completely solve this issue once and for all. In Isiolo as well, being majorly a county with pastoralist communities, land is in plenty which is used by the community for grazing and settlement and misappropriated by the only organ responsible for protecting their rights. During conducted interviews in Nakuru county, interviewees alleged that; ‘All public land in the town was grabbed by county councilors who now hold office in the new county government, land grabbing which was a major historical injustice problem which has continued under the devolved structures’.[footnoteRef:17] [15:  Section 2, Community Land Act (Act no. 27 of 2016).]  [16:  Boone C, Ouma S, Manji A, Owino J, Gateri C, Klopp J, Gargule A and Dzyenhaus A, ‘Land politics under the new constitution; counties, devolution and National Land Commission’ 40.]  [17:  Boone C, Ouma S, Manji A, Owino J, Gateri C, Klopp J, Gargule A and Dzyenhaus A, ‘Land politics under the new constitution; counties, devolution and National Land Commission’ 50. ] 

Other examples have been illustrated in chapter four of this paper. This shows how some County Governments have taken advantage of their trusteeship role (of holding in trust unregistered community land) and using community land for their own benefit other than protection of the community’s rights because their exact role is not expressly stated which conforms a lot of state power to the county government in managing unregistered community land. The constitution of Kenya, article 63 gives us the main role of county governments in community land as holding unregistered community land in trust on behalf of communities for which it is held.[footnoteRef:18] This means that the land still belongs to the people but held in trust by the county government. Community Land Act, section 6 enables its implementation and categorizes it as the role of county governments.[footnoteRef:19]  ‘The act also fails to clarify constitutional ambiguities. One of the problems of the constitution is lack of clarity of what consists community land particularly public land’.[footnoteRef:20] The Community Land Act envisioned protection of communal rights when the act was created and to curb similar historical injustices therefore if not addressed, infringes the community’s right to property. [18:  Article 63(3), Constitution of Kenya (2010).]  [19:  Section 6(1), Community Land Act (Act no. 27 of 2016).]  [20:  Wily L, ‘The Community Land Act; Now it’s up to communities’ The star, 17 September 2016 -< https://landportal.org/news/2016/09/community-land-act-now-it%E2%80%99s-communities> on 16 April 2020.] 

[bookmark: _Toc37906823]1.4 PURPOSE OF THE STUDY
1. To examine the effectiveness of the trusteeship role of county government in protecting community land.
2. To assess the ambiguities in the Community Land Act.
3. To analyse the extent to which theses ambiguities affect individual and community rights to land.
4. To determine whether the relevant authorities created by various provisions in community land law adhere to the procedures and rules of community land. For example, county government and national land commission.
[bookmark: _Toc37906824]1.5 HYPOTHESIS
This study is based on the presumption that the law regulating community land is vague and lacks clarity as it has contradictory provisions and the relevant county government officials do not adhere to the procedures set out in the Community Land Act [footnoteRef:21]. Also, besides vagueness of certain provisions, certain county government officials are misusing their power set out in the Community Land Act to hold unregistered community land in trust for the people and not implementing their main objective which is to assist community register their rights in communal land. [21:  Section 6(1), Community land Act (Act no.27 of 2016).] 

[bookmark: _Toc37906825]1.6 RESEARCH QUESTIONS
This research seeks to address the following;
1. Is the trusteeship role of county governments in community land effective?
2. What are the ambiguities in the Community Land Act?
3. How do these ambiguities affect individual and community rights to property?
4. Do the county governments adhere to its trusteeship role set out in Community Land Act?
[bookmark: _Toc37906826]1.7 JUSTIFICATION OF THE STUDY
This paper analyses the problem of irregular allocation of community land by county government officials and points out various irregular practices carried out by the county government officials. It also looks at some of the provisions of the Community Land Act and lack thereof with regard to community land. The findings of this research suggest ways of improving control of community land while protecting the interests of the said community. It makes notable contribution by proposing ways in which these irregular practices can be avoided and curbed to promote land tenure security. By examining shortcomings of the law as well as lack of adherence to the guidelines by some government officials, this research gives possible recommendations that can be considered to improve the law on community land.
[bookmark: _Toc37906827]1.8 LIMITATIONS OF THE STUDY
The scope of this study is to look for authorities to prove or disprove the vagueness of legal framework governing framework and expound on the effectiveness or lack thereof of the trusteeship role of county governments in communal land. This study may be limited by few useful researches that can be relied upon for the study because it is a recent legal issue with a few cases reported. 
[bookmark: _Toc37906828]1.9 CHAPTER SUMMARY
This study will be broken down into five chapters.
Chapter one focuses on the introduction of the topic and purpose of the study including the background, statement problem, objectives, hypothesis and purpose.
Chapter two expounds on the theoretical framework underpinning the study.
Chapter three addresses the ambiguities in Kenya’s legal framework regulating community land.
Chapter four deals with the role of county governments in community land ownership and its effectiveness.
Chapter five suggests possible solutions to help curb the problem of unclear community land laws and irregular practices by county government officials in community land.








[bookmark: _Toc37906829]2.0 CHAPTER 2
[bookmark: _Toc37906830]THEORETICAL FRAMEWORK
[bookmark: _Toc37906831]2.1 INTRODUCTION
This chapter will discuss three legal theories which will provide a lens through which to examine the topic. The theories discussed are natural law theory of property, utilitarianism and the social contract theory.
[bookmark: _Toc37906832]2.2 NATURAL LAW THEORY OF PROPERTY
The first theory this study seeks to rely on is the natural law theory of property. John Locke is famous for the natural law theory of property. ‘Natural rights have a requisite force to maintain them, have no binding force, no compulsive sanction behind them except in the moral sphere’.[footnoteRef:22] [22:  Hutcheson J, ‘Natural law and the right to property’ 26 (4), Notre Dame Law Review, 1951, 57.] 

Based on natural law, property is a free gift from nature.[footnoteRef:23] ‘There are certain rights derived from law of God and reason such as right to life, property, liberty and pursuit of happiness which form natural rights and are protected by natural law. These laws are not prescribed by the state, exist before all state laws and are considered higher laws which all states and legal systems are subject to. ‘The right was natural not in a sense that every man was born with it but acquired through conduct which is natural in every individual’.[footnoteRef:24]  [23:  Kariuki F, Ouma S, Ng’etich R, Property Law, Strathmore University Press, 2016, 29.]  [24:  Panesar S, ‘Theories of Private Property in modern property law’, The Denning Law Journal, 123 _<http://web.nmsu.edu/~jvessel/PrivateProperty-SP.pdf> on 27 August 2019.] 

 Men formed themselves into social orders and set up governments in order to make laws to better serve and protect these rights. [footnoteRef:25] These governments would protect their individual rights from depravation by other people. Even before any laws and social orders were formed, no man had a right to deprive another man’s right to life, liberty or his property. Therefore, any political society that men form has the right or rather duty to protect and enhance the enjoyment of those rights which its members have by their very nature and no society can justly use that power against an individual or group to deprive them of those rights.[footnoteRef:26] The government cannot use that same power to violate the people’s rights. The role of the government is to protect the right to property and along with it right to life and liberty.[footnoteRef:27] These two rights are expressed as the most important rights with them including the right to property. Locke mentions that the state has no exclusive rights to resources which allows them to interfere and control these resources.[footnoteRef:28] This means that the county government which is tasked with protecting communal rights of the people has a duty to make sure the community enjoys this right and not in turn strip them off this right which goes against the natural law theory of property. [25:  Hutcheson J, ‘Natural law and the right to property’ 26 (4), Notre Dame Law Review, 1951, 14 <https://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=3777&context=ndlr> on 27 August 2019.]  [26:  Hutcheson J, ‘Natural law and the right to property’ 14.]  [27:  Panesar S, ‘Theories of Private Property in modern property law’, The Denning Law Journal, 124 _<http://web.nmsu.edu/~jvessel/PrivateProperty-SP.pdf> on 27 August 2019.]  [28:  Panesar S, ‘Theories of Private Property in modern property law’, The Denning Law Journal, 125 _<http://web.nmsu.edu/~jvessel/PrivateProperty-SP.pdf> on 27 August 2019.] 

‘Montesquieu declared that the duty of laws is to ensure that rights in property given by law should be preserved and it would be a violation of both individual and social rights to deprive an individual or group of their property’.[footnoteRef:29] In line with this, Article 40 of the constitution prohibits the enactment of a law that permits state or any other person to arbitrarily deprive a person of any property or limit in any way the enjoyment of  that right.[footnoteRef:30] Therefore community owning land is a natural right whether state laws favors the idea or not, it is protected by natural law. Rousseau views the right to property as the most sacred right of all the rights of citizenship and even more than the right of liberty itself.[footnoteRef:31] Not addressing the issue of some county government officials misusing the trusteeship role is going against the natural theory of property. [29:  Hutcheson J, ‘Natural law and the right to property’ 22.]  [30:  Article 40 (2), Constitution of Kenya, 2010.]  [31:  Hutcheson J, ‘Natural law and the right to property’ 57.] 

[bookmark: _Toc37906833]2.3 UTILITARIANISM
A second theory that the study seeks to use is the utilitarianism theory. The proponents of this theory include Jeremy Bentham and John Stuart Mill. This theory bases its arguments on the principle of ‘the greatest good for the greatest number of people’[footnoteRef:32] which in this context means the community or society. ‘The social function of property can be understood as a notion that aims to secure the goal of human flourishing for all citizens within a state’.[footnoteRef:33] Social function of property therefore includes utilization of resources for the greater good. Social function has also been defined as prioritizing the public interest rather than personally or individually.[footnoteRef:34] It is the duty of the law as expressing the ill of the people through the sovereign to make laws for the protection of property in the interest of its citizens.[footnoteRef:35] For instance the current laws in Kenya were made to help in registration of land to their rightful owners and curb historical injustices completely. Public enforcement of property is a public good.[footnoteRef:36] Therefore, community land is for the use of the interest of the public specifically the community residing there, therefore a public good. This theory is key in this study because it shows the importance of peoples’ rights in a community and the duty of the government to protect these property rights. [32:  Burns J, ‘Happiness and utility; Jeremy Bentham’s equation’ university college London, 2005, 2.]  [33:  Crawford C, ‘The social function of property and the human capacity to flourish’ 80(3) Fordham Law Review, 2011, 1089.]  [34:  Rustan N, Salle A, Saleng A, Pide A, ‘The essence of social function of property right of the land in perspective justice and utility 2(6) Quest Journals,2014,14.]  [35:  Mbote P, ‘The land question in Kenya’ International environment law research centre, 2009, 5, -http://www.ielrc.org/content/a0910.pdf> on 27 February 2019.]  [36:  Mbote P, ‘The land question in Kenya’ International environment law research centre, 2009, 7, -http://www.ielrc.org/content/a0910.pdf> on 27 February 2019.] 

[bookmark: _Toc37906834]2.4 SOCIAL CONTRACT THEORY
The last theory this study seeks to rely on is the social contract theory which has been written and discussed by various philosophers. However, this study will focus on three main philosophers that is, Thomas Hobbes, John Locke and Jean-Jacques Rousseau because out of the many theorists, they have extensive literature on social contract theory.
Hobbes is also of a similar view, he states that; ‘In our natural state, we humans would be in a state constant state of war and quarrel with one another, everyone competing for resources which is not enough hence living in a state of constant fear’.[footnoteRef:37]  No right would be protected and it would be a system of chaos and fear among the people. He is also of the view that mankind is generally selfish and without laws, will do anything to sustain his own life.[footnoteRef:38] The first thing individuals think of is their wellbeing before that of others. Man requires to work together for a common good and this would only be possible if a third party enforces this contract which becomes the government. However, the basis of the government’s authority is our consent which gives birth to an obligation of the citizens to obey the laws and in turn the government has a duty to protect the citizens and their rights.[footnoteRef:39] In relation to the study, the county government are acting on behalf of the community who have the sovereign power, any land transaction should be to their benefit and not government officials. [37:  Hobbes T, ‘The social contract’, 3  -<https://rintintin.colorado.edu/~vancecd/phil215/contract.pdf> on 8 September 2019.]  [38:  Hobbes T, ‘The social contract’, 3  -<https://rintintin.colorado.edu/~vancecd/phil215/contract.pdf> on 8 September 2019.]  [39:  Hobbes T, ‘The social contract’, 3  -<https://rintintin.colorado.edu/~vancecd/phil215/contract.pdf> on 8 September 2019.] 

According to Locke, in the natural state of man, men are completely free to order their actions and dispose off their possessions without anyone’s permission.[footnoteRef:40] Human beings did not have any governing authority in its natural state. ‘People were born with a right to perfect freedom and with an uncontrolled enjoyment of all the rights and privileges of the law of nature equally with any man or men in the world’.[footnoteRef:41] This freedom is however arguably not totally free as individuals are better off  making right decisions with their freedom. ‘Therefore, in a state of nature where there is no authority, war is bound to take place and that is a great reason for men to put themselves in a society.’[footnoteRef:42] Individuals cannot survive on their own and need a society. Human beings  abandoned some of their freedom and power when they unite to a community in order to live peacefully in a secure enjoyment of their properties and form a government which is has a duty to protect the citizens’ rights.[footnoteRef:43] The government therefore gives protection of rights to the people in the respective state as consent was willfully given to the said government or respective authority. According to Locke, the purpose of the government is to uphold the natural rights of man and the good of mankind.[footnoteRef:44] So long as the government fulfills this purpose the laws are valid. [40:  Locke J, ‘the second treatise of a civil government’ -<https://www.earlymoderntexts.com/assets/pdfs/locke1689a.pdf> on 7 September 2019, 3.]  [41:  Locke J, ‘the second treatise of a civil government’-<https://www.earlymoderntexts.com/assets/pdfs/locke1689a.pdf> on 7 September 2019, 28.]  [42:  Locke J, ‘the second treatise of a civil government’-<https://www.earlymoderntexts.com/assets/pdfs/locke1689a.pdf> on 7 September 2019, 9.]  [43:  Locke J, ‘the second treatise of a civil government’ -<https://www.earlymoderntexts.com/assets/pdfs/locke1689a.pdf> on 7 September 2019, 28.]  [44:  Locke J, ‘the second treatise of a civil government’ - 
<https://www.earlymoderntexts.com/assets/pdfs/locke1689a.pdf> on 7 September 2019, 75.] 

Jean- Jacques Rousseau states that; ‘social order is a sacred right which other social rights are based upon’.[footnoteRef:45] Order is required for the implementation of other social rights. ‘The sovereign is made out of nothing but consists of individuals and it cannot have any interests contrary to theirs’.[footnoteRef:46]  County government in this case representing the sovereign cannot have interests contrary to the community members, they represent the people. Rousseau defines government as; an intermediate body set up between the people and government to enable them to bring about communication, its role being applying the laws and maintaining civil and political liberty. Rousseau makes the difference between the state and the government by saying that the government exists because it was set up by the people who have sovereign power while the state exists on its own. ‘The bigger the state the more chances the government officials have for abusing their power’.[footnoteRef:47] In his explanation on how government power is abused he states that; ‘when the government seizes sovereignty, the social compact is broken. When members of the government individually use the power, they should exercise only as a body, there is a great infraction of laws and even greater disorders’.[footnoteRef:48] [45:  Rousseau J, ‘The social contract’, 1  -< https://www.earlymoderntexts.com/assets/pdfs/rousseau1762.pdf> on 8 September 2019.]  [46:  Rousseau J, ‘The social contract’, 8  -< https://www.earlymoderntexts.com/assets/pdfs/rousseau1762.pdf> on 8 September 2019.]  [47:  Rousseau J, ‘The social contract’, 30  -< https://www.earlymoderntexts.com/assets/pdfs/rousseau1762.pdf> on 8 September 2019.]  [48:  Rousseau J, ‘The social contract’, 31  -< https://www.earlymoderntexts.com/assets/pdfs/rousseau1762.pdf> on 8 September 2019.] 

Sovereign power belongs to the people of Kenya and the county government has a duty to act within their power as they represent the sovereign. An elected official taking public land for his or her own use is a clear example of abuse of power. The scholars all seem to agree on the fact that citizens give up some of their freedom and set up a government to protect their rights for example property right. The social contract theory is important because it shows the relationship between the people and the government where each has an obligation to obey the laws and uphold the duty of protection of rights respectively which is of great relevance to this study.
[bookmark: _Toc37906835]2.5 CONCLUSION
According to the natural law theory of property, each individual has inalienable rights endowed by a supreme being which include right to liberty, life and property and no other man should be in violation of these rights. The county government using community’s right to property to their advantage is going against the natural law of property. The social contract theory in a nutshell states that the government and the people form a governing authority who protect their rights and in return obey the laws given by that authority. The county government should act on behalf of the community as they have the sovereign power. Any transaction that is not for the welfare of the community is overstepping its role and violation of the people’s rights. Utilitarianism theory is a huge proponent of public good and the people’s welfare. All laws should be enacted for the good of the people and any action by the government which is contrary to the public good is a violation of the people’s rights.
[bookmark: _Toc37906836]3.0 CHAPTER 3

[bookmark: _Toc37906837]AMBIGUITIES AND INEFFECTIVENESS OF KENYA’S LEGAL FRAMEWORK REGULATING COMMUNITY LAND
[bookmark: _Toc37906838]INTRODUCTION
This chapter will discuss Kenya’s legal framework on community land, examine the inadequacy of existing laws and ambiguity of community land laws both in legislation and interpretation of community land laws. This chapter shall also discuss the lack of clarity of the trusteeship role of county government regarding unregistered community land and the ineffectiveness of the CLA in relation to communal rights.
[bookmark: _Toc37906839]3.1 UNCLEAR PROVISIONS IN CERTAIN STATUTES REGULATING COMMUNITY LAND
Section 2 of Community Land Act states that; community land means and includes land declared as such in article 63(2) of the constitution and land converted into community land under any law.[footnoteRef:49] Section 63 of the constitution states that; community land consists of- [49:  Section 2, Community Land Act (Act no.27 of 2016).] 

a. Land lawfully registered in the name of group representatives under the provisions of any law
b. Land lawfully transferred to a specific community by any process of law
c. Any other land declared community land by an act of parliament
d. Land that is;
-lawfully held, used or managed by specific communities as community forests or shrines
-ancestral lands and traditional lands occupied by hunter-gatherer communities
-lawfully held as trust land by the county governments.[footnoteRef:50] [50:  Article 63(2), Constitution of Kenya (2010).] 

Community Land Act uses the words ‘means’ and ‘includes’ in defining community land. The constitution uses the word ‘consists’ which is close in meaning to ‘means’. The case of Kelly Malenya v Attorney general and another (2019) addresses this issue. The high court of Nairobi is of the view that; ‘By using these two words (means and includes) section 2 renders the definition of community land vague. It is not clear whether community land means the land defined in the constitution or includes some other land apart from that defined in the constitution. The act cannot use both words as it creates confusion’.[footnoteRef:51] The two words cannot be used interchangeably which makes the provision vague and the court therefore held the provision unconstitutional to that extent. [51:  Kelly Malenya v Attorney general and another (2019) eKLR] 

Section 15(4) b of the Community Land Act states that; functions of the community land management committee (which comprises of seven to fifteen members of the community) shall be to manage and administer registered community land on behalf of the respective community.[footnoteRef:52] There is no clear definition of what exactly constitutes administration and management of land yet these two terms appear in various provisions. The Land Registration Act[footnoteRef:53] tries to define land administration as the process of determining, recording, updating and disseminating information about the ownership, value and use of land but still not clearly defined as the term administration is left to open interpretation. This may bring about confusion in application of the act as it is uncertain and lacks clarity. A defense can be used in a land dispute claiming the county government was simply managing the land as per the act. [52:  Section 15 (4) b, Community Land Act, (Act no. 27 of 2016)]  [53:  Section 2, Land Registration Act (2012)] 

 The trusteeship role of the county government in community land is said to be unclear owing to the fact that; the Community Land Act limits the disposal of community land until registration in section 6 (7) and at the same time it contrarily provides that any transaction in relation to unregistered community land shall be in relation to the section and any other applicable law in section 6 (6). It is unclear which transaction this refers to. The act also does not expressly provide for community participation in decision making as a trustee, that is involvement of the members in matters to do with transfer or alienation of community land which existed in the Trust Land Act (which was rendered void after creation of  the Community Land Act) and also does not list the exact powers or functions of the county government as a trustee.[footnoteRef:54] The county government can make decisions beyond their mandate, for example approving short leases which is not one of the transactions defined as disposal of community land.[footnoteRef:55] They will be judged on a case to case basis because there is no reference point which makes their role uncertain. [54:  Wily L, ‘The Community Land Act in Kenya opportunities and challenges for communities’ Leiden law school, 2018, 14.]  [55:  Section 6(8), Community Land Act (Act no 27 of 2016).] 

The National Land Commission mandate is derived from section 5(2) of the NLC act which lists the commission’s functions as; alienating public land, monitoring the registration of rights and interests in land, ensure public land under state agencies are sustainably managed, develop effective management land systems and other roles.[footnoteRef:56] Article 62(2) of the constitution specifies categories of public land that vests in county governments on behalf of the county and shall be administered by the National land commission. [footnoteRef:57] The NLC act has used the words ‘public land’ and ‘community land’ interchangeably which should not be case. Section 5(2)e lists one of the functions of the commission as managing and administering all unregistered trust and community land on behalf of the county government.[footnoteRef:58] Community land has a different governing system and the constitution gives the commission powers to manage land held in trust for the county not the community. This section is therefore inconsistent with article 63(3) of the constitution giving the trusteeship role to the county governments which brings about confusion and different conclusions in interpretation. In the advisory opinion by the supreme court on the functions of the commission and ministry of land, in paragraph 226, the court is of the view that ‘the commission has no special claim to remit of administering or managing community land and amendments need to be made to section 5(2)e to bring it in line with the constitution’.[footnoteRef:59] [56:  Section 5(2), National Land Commission Act (Act no. 5 of 2012).]  [57:  Article 62(2), Constitution of Kenya (2010). ]  [58:  Section 5(2)e, National Land Commission Act (Act no. 5 of 2012).]  [59:  National land commission v Attorney general, ministry of land and others (2015) eKLR] 

[bookmark: _Toc37906840]INEFFECTIVENESS OF COMMUNITY LAND ACT
The Community Land Act presents a procedure where communities may secure its lands. This is found in section 7 of the act. The registration process starts of a community claiming interest and establishes a community land management committee who act as representatives. The process also involves the cabinet secretary in ensuring effective process and adjudication of the said lands.[footnoteRef:60] This process is long and tedious which might also bring in the problems of delays in relation to the registration process. ‘In reality, a community must first identify itself, scope of the land area, which occupants will be included in the communal land before any committee is formed and none of these appear in the act. Failure to raise awareness of legal requirements beats the purpose of land rights delivery in rural areas despite the passage of supportive land law’.[footnoteRef:61] Without this, the act can be a mere legislation and deem it difficult in solving communal ownership issues on ground. [60:  Section 7, Community Land Act (Act no. 27 of 2016).]  [61:  Wily L, ‘The Community Land Act in Kenya opportunities and challenges for communities’ Leiden law school, 19 January 2018, 17.] 

Communities are also at the risk of losing their lands with the adjudication process. The CLA states that any land that has been used communally, for public purposes shall be deemed to be public land vested in the national or county government.[footnoteRef:62] ‘There are associated risks that derive from empowering county government and national government to set aside communal lands for public interest. Communities have some of their land used as village playgrounds, football pitches and market places but without the expectation that they would lose ownership of their lands in the process.’[footnoteRef:63] This shows an overlap between public and communal lands and issue not resolved by the CLA. [62:  Section 13(1-2), Community Land Act (Act no. 27 of 2016).]  [63:  Wily L, ‘The Community Land Act in Kenya opportunities and challenges for communities’ Leiden law school, 19 January 2018, 18.] 

[bookmark: _Toc37906841]3.4 CONCLUSION
This chapter elaborates the ambiguities and ineffectiveness of the Community Land Act. Kenya’s legal framework regulating community land is unclear, vague and uncertain therefore not effective and needs to be amended to reduce or eradicate the confusion the contradicting provisions cause.  In addition, the trusteeship role of the county government needs to be expressly stated either in the Community Land Act or any other statute to limit the state power over community land and also easily find suspects responsible for infringing community’s rights or overstepping their role.


[bookmark: _Toc37906842]4.0 CHAPTER 4
[bookmark: _Toc37906843]ROLE OF COUNTY GOVERNMENTS IN LAND OWNERSHIP AND ITS EFFECTIVENESS
[bookmark: _Toc37906844]4.1 INTRODUCTION
This chapter shall elaborate the role of county governments in land ownership and its effectiveness in the sector.
[bookmark: _Toc37906845]4.2 1. ROLE OF COUNTY GOVERNMENTS IN COMMUNITY LAND
The constitution of Kenya, article 63 gives us the main role of county governments in community land as holding unregistered community land in trust on behalf of communities for which it is held.[footnoteRef:64] This means that the land still belongs to the people but held in trust by the county government. Community Land Act, section 6 enables its implementation and categorizes it as the role of county governments.[footnoteRef:65] This role bears other related roles of the county government. Another role of county government is holding in trust monies payable as compensation for compulsory acquisition of any unregistered community land.[footnoteRef:66] This money does not belong to the county government but the community. Upon registration of the community land, the respective county government shall release the money to the community.[footnoteRef:67] This role is however still very new as there has been no unregistered community land which has been compulsorily acquired or reported cases of misappropriation of the money received. Also, the Community Land Act was passed in 2016, making the role at least 3 years old and this role has not been effectively exercised yet. The county government is also expected to keep the money received in a special interest earning account on behalf of the community.[footnoteRef:68]  [64:  Article 63(3), Constitution of Kenya (2010).]  [65:  Section 6(1), Community Land Act (Act no. 27 of 2016).]  [66:  Section 6(2), Community Land Act (Act no. 27 of 2016).]  [67:  Section 6(3), Community Land Act (Act no. 27 of 2016).]  [68:  Section 6(4), Community Land Act (Act no. 27 of 2016).] 

[bookmark: _Toc37906846]4.3 2. EFFECTIVENESS OF THE ROLE OF COUNTY GOVERNMENTS IN COMMUNITY LAND
[bookmark: _Hlk26318677]There are a few shortfalls in the administration of community land owing to the fact Community Land Act is quite recent. In the case of Edgar Kipsoge Choge v China Overseas Engineering Group Co. Ltd (2017) eKLR, the plaintiff alleged that the county government of Nandi leased community land which was used as a grazing area for a period of four years without proper procedures required in law and denied the community access to the land. Furthermore, the respondents were crushing stones in the land which put the health of the community at risk.[footnoteRef:69] This shows the county government’s ineffective role in a nutshell where the community’s needs are neglected for personal gain and profit by the county office. Corruption has always been a problem in our country with our leaders taking advantage of their positions as public officials and doing more harm than good in office. Also, in the case of Moses Kasaine Lenolkulal v Director of Public Prosecutions, the governor of Samburu county was charged with the offence of unlawfully acquiring public property as an alternate count to the main charge which is corruption. The offence was alleged to have been committed while in office.[footnoteRef:70] The same office that should act as a trustee for public land not held by the national government. [69:  Edgar Kipsage Choge and 3 others (suing on behalf of Kamobon village residents) v China overseas engineering group Co. ltd (2017).]  [70:  Moses Kasaine Lenolkulal v Director of Public Prosecutions (2019) eKLR] 

On the issue of compensation in regard to compulsorily acquired unregistered community land, the same concern arises as well. Will the county government do what is right? ‘communities will have a slim chance of acquiring compensation for losses where there have been treated as public property for the public good. The county government officials having access to the money raises many red flags and questions already as they might avoid paying compensation in future once those lands are registered as community property or delays could occur where investments are proposed’.[footnoteRef:71]  [71:  Wily L,’ The community land act in Kenya opportunities and challenges for communities’ Leiden law school, 2018, 18-19.] 

As for public land, there have been many cases of county government misusing their powers as trustees. A practical example is that of Kiambu county where there is a conflict between the county executive and county assembly members. ‘The county assembly members want an active county land management board to check the land grabbing activities of the governor over the period of 3 years from 2013. They were quoted saying the county government had an outright move to try and grab land and want to control the allocation of public land without need to protect land rights of its people and view NLC as a threat, having its main focus as expanding its land powers.[footnoteRef:72] The county assembly here are clearly misusing their powers and abusing their office. ‘In Machakos county, a county land management board exists but consists of sitting members of county land administration, meaning two bodies that should ideally be different bodies are one and the same, the same person can give approval for both the NLC and ministry of lands. Also, the county renewed the lease of the East African Portland Cement Company in Athi river area and rejected petitions of Athi river squatters who sought to reclaim the land as ancestral land.[footnoteRef:73] The same government tasked with protecting people’s rights are taking advantage of the people, this is completely unethical.  [72:  Boone C, Ouma S, Manji A, Owino J, Gateri C, Klopp J, Gargule A and Dzyenhaus A, ‘Land politics under the new constitution; counties, devolution and National Land Commission’ London school of economics, working paper series 2016 number 16-178, 2016, 17-18 -<http://www.lse.ac.uk/International-Inequalities/Assets/Documents/Working-Papers/Catherine-Boone-Land-Politics-under-Kenyas-New-Constitution-Counties-Devolution-and-the-National-Land-Commission.pdf> on 3 December 2019.]  [73:  Boone C, Ouma S, Manji A, Owino J, Gateri C, Klopp J, Gargule A and Dzyenhaus A, ‘Land politics under the new constitution; counties, devolution and National Land Commission’ 21. ] 

In Narok, a couple of group ranches were misappropriated. Only a few remain in the country as most pastoralists opted to subdivide lands and get individual titles. However, group ranches still are protected in the constitution as the fall under communal land. Article 63(2)(a) of the constitution states that community land consists of land lawfully registered in the name of group representatives.[footnoteRef:74] ‘In east Narok, oletukat group ranch, members requested the NLC to resolve the issues or subdivision issues and irregular allocation of public land including entekere spring community land and titles were returned to community land owners. On the olombokishi group ranch, the community was able to reclaim primary school, cattle dip and community centre that had been illegally transferred’.[footnoteRef:75] There are many other cases of group ranches in Narok being illegally acquired or transferred for the gain of county government officials. Also, in Isiolo, ‘in 2014 there was a petition to the Isiolo county assembly regarding leasing natural reserves run by the government to private contractors where the county government violated an agreement between them and the community on issues to do with the border’.[footnoteRef:76] Isiolo being majorly a county with pastoralist communities, land is in plenty which is used by the community for grazing and settlement and misappropriated by the only organ responsible for protecting their rights. During conducted interviews in Nakuru county, interviewees alleged that; ‘All public land in the town was grabbed by county councilors who now hold office in the new county government, land grabbing which was a major historical injustice problem which has continued under the devolved structures’.[footnoteRef:77] [74:  Article 63 (2) (a), Constitution of Kenya (2010).]  [75:  Boone C, Ouma S, Manji A, Owino J, Gateri C, Klopp J, Gargule A and Dzyenhaus A, ‘Land politics under the new constitution; counties, devolution and National Land Commission’ 28. ]  [76:  Boone C, Ouma S, Manji A, Owino J, Gateri C, Klopp J, Gargule A and Dzyenhaus A, ‘Land politics under the new constitution; counties, devolution and National Land Commission’ 44. ]  [77:  Boone C, Ouma S, Manji A, Owino J, Gateri C, Klopp J, Gargule A and Dzyenhaus A, ‘Land politics under the new constitution; counties, devolution and National Land Commission’ 50. ] 

[bookmark: _Toc37906847]4.4 CONCLUSION
‘Community land remains a highly vulnerable target of resource grabbing’.[footnoteRef:78] County governments are not conducting their role effectively as trustees and ensuring the community acquire titles and registrable interests to their properties. With all these examples shown in this chapter, the trusteeship role of county government’s needs to be made clear in our land laws to prevent going back to the problems of colonial and post-colonial period of historical land injustices. Community land laws need to be amended in the country to protect the community’s rights as land in Kenya is a right owed to every individual. [78:  Boone C, Ouma S, Manji A, Owino J, Gateri C, Klopp J, Gargule A and Dzyenhaus A, ‘Land politics under the new constitution; counties, devolution and National Land Commission’ 45. ] 







[bookmark: _Toc37906848]5.0 CHAPTER 5
[bookmark: _Toc37906849]POSSIBLE SOLUTIONS TO HELP CURB THE PROBLEM OF UNCLEAR COMMUNITY LAND LAWS AND IRREGULAR PRACTICES BY COUNTY GOVERNMENT OFFICIALS IN COMMUNITY LAND
[bookmark: _Toc37906850]5.1 INTRODUCTION
This chapter will seek to give possible recommendations to the problem of ambiguity in community land laws as well as find ways to avoid further irregular practices by county governments officials.
[bookmark: _Toc37906851]5.2 1. AMENDING COMMUNITY LAND LAWS
On the issue of conflicting laws in community land and unclear provisions, parliament can amend these laws to give more clarity thereby reducing confusion. For example, the definition of Community Land Act can read, ‘means’ instead of ‘means and includes’.[footnoteRef:79] This can solve the ambiguity created in the definition. Also, the legal provisions dealing with land could expound on what exactly constitutes ‘managing and administration of land’. Also, court decisions should be legislated for example, the case of Kelly Malenya v Attorney general and another (2019) which found section 2 of the Community Land Act to be unconstitutional. So far, there has been no progress on amending the act. [79:  Section 2, Community Land Act (Act no.27 of 2016).] 

[bookmark: _Toc37906852]5.3 SHORTENING THE PROCESS OF REGISTRATION
The process involved in registering community land is too long, technical and unnecessary which beats the whole purpose of registering community’s rights in the first place as procedural issues may arise which delay the registration process.[footnoteRef:80] [80:  Section 7, Community Land Act (Act no. 27 of 2016).] 

[bookmark: _Toc37906853]5.4 INVOLVEMENT OF COMMUNAL AUTHORITIES
Communal authorities are not included in any process or decision making taken by the county government on behalf of the community except in the establishment of community land management committee. The elders or recognized communal authority should be consulted or involved in every decision regarding communal land and not just the county government, this will limit the irregular practices as they represent the needs of the community.
[bookmark: _Toc37906854]5.5 HOLDING MEETINGS WITH THE COMMUNITY
Today, a few communities are aware of their rights or the new community land laws. Their primary concern is shelter and ignorance that occupancy over a long period of time gives one ownership. Regular meeting can be held with the community members making them aware of their rights and the need to register their communal lands and the process involved. This will help solve the title issue by a huge margin and reduce the lands in control by the county government as their role ceases once the land is registered.[footnoteRef:81] [81:  Section 6(7), Community Land Act (Act no.27 of 2016).] 

[bookmark: _Toc37906855]5.6 REGISTRATION OF UNREGISTERED COMMUNITY LAND
To reduce or completely scrape off the problem of irregular allocation and transfer of community land, the registration process of unregistered communal land needs to be taken seriously so that communities have registrable interest and ownership to their lands. This leaves minimal powers to the county government which reduces these irregular practices.
[bookmark: _Toc37906856]5.7 CONCLUSION
This paper has elaborated the ineffective trusteeship role of county governments in communal land accompanied by the unclear land laws like the Community Land Act and Constitution. These recommendations once put in place can help solve these ambiguities and improve implementation of the said laws. Land being a very emotive subject in Kenya, needs proper laws governing it to curb all the injustices previously experienced by the people of Kenya. Our government needs to ensure all property rights and needs of the people in Kenya in this regard the community is respected.
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