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Abstract

In recent times, the UNHCR has been accused of failing in the fulfilment of its mandate as
provided for under its statute. However, the entirety of fault is not to be borne by the UNHCR,
owing to the fact that the Agency relies on laws drafted for a different time. The main aim of
this research is to investigate whether there is a need for reform of the international refugee
law regime. The objects of the study were to distinguish the circumstances that led to the
formation of the 1951 Convention from the prevailing circumstances and to establish the role
of the UNHCR in the enforcement and development of international refugee law, in a bid to

determine the applicability of the existent laws to the modern refugee crisis.
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CHAPTER ONE

THE PRINCIPLE OF NON-REFOULEMENT AND REFUGEE

REPATRIATION: 4 Call for Reform of International Refugee Law

1.1 Introduction

Refugee law first gained ground as a tenet of international law after World War 11, with the
1951 Convention Relating to the Status of Refugees, which is the basis for the current regime.'
It defines a refugee as a person who owing to the well-founded fear of persecution as a result

of'events occurring before January 1 1951.

One of the most fundamental provisions of the Convention is Article 33, which provides under

sub—article | that:

No Contracting State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be threatened
on account of his race, religion. nationality, membership of a particular social group or

political opinion.

Refugee rights advocates argue that this definition of a refugee is too narrow and does not
clearly spell out state obligations beyond the principle of non-refoulement. Further, it lacks an
enforcement mechanism and its application largely relies on good faith of the States party to
it.> This situation should have been remedied by the 1967 Protocol relating to the Status of

Refugees, however the Protocol only does away with the restriction as regards scope of

! Sicafvied K. Time to reform the way we protect refugees? Published on May 9, 2016, available online at
htp://www.irinnews.org/analysis/2016/05/09/time-reform-way-we-protect-refugees, on February 7, 2017.
* Siegfried K. Time to reform the way we protect refugees?
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application but does not expand the scope of who a refugee is. The situation remains the same

even after the OAU Convention® and the Cartagena Declaration.*

Despite criticism by governments that the Convention is out of step with the current era of
mass migration, the UNHCR. which is the body responsible for supervising the
implementation of the Convention, has opposed any suggestion that the Convention needs

amending.” This might be for fear that the alternative will be worse.®

However, the current refugee crisis has shone a light on the pre-existing weaknesses in the
international refugee regime.” Set up to deal with post-World War I refugee flows, these rules

are straining under the burden of unprecedented movements.®

Attempts at revamping the system have been futile. James Hathaway, director of the refugee
law program at Michigan University, has taken the stance that the problem is not with the
Convention. He alleges that the problem is a complete failure by States and the UNHCR to
innovate ways to actually deliver protection.” Similarly, it has been argued that reforms to the
international refugee regime would have little meaning for the lived reality of many asylum

seekers and refugees who are denied legal protection, even in countries with progressive

* Article 1. OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, 1969.

* The Cartagena Declaration on Refugees. 1984.

3 Sjegfried K. Time to reform the way we protect refugees?

® Gallagher A and David F. Refugee laws in need of reform, published August 1, 2014, available online at
www.theaustralian.com.au/opinion/refugee-laws-in-need-o[~reform/news-

7 Siegfried K, Time to reform the way we protect refugees?
" Gallagher A and David F, Refugee laws in need of reform.
" Sieafried K. Time to reform the way we protect refugees?
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refugee laws."" The future lies in embarking on a good-faith effort to revise the rules so causes

are confronted and burdens shared more equally."!

This dissertation will be dealing with the outdated nature of the 1951 Convention Relating to
the Status of Refugees. It will explore efforts by the UNHCR to fulfil their mandate under the
scope of the Convention, which excludes a majority of the migrant population. Further, it will
explore the need for reform of the existing refugee regime with the adoption of a Convention
that reflects the current situation. Additionally, it will examine the need for a change in the

structure of the UNHCR. to better accomplish its mandate.

Chapter 2 will be an analysis of the 1951 Convention Relating to the Status of Refugees. It will
focus on certain issues arising out of the definition of a refugee under Article 1 and the
application of Article 33 of the Convention. This includes the factors that led to the formulation
of the Convention, and how the circumstances differ; then versus now. Further, it will explore
the expansion of the definition of a refugee in future treaties and examine whether these

definitions are a reflection of the current situation on the ground.

The last part of Chapter 2 will inform the exploration of issues in Chapter 3, where this paper
will examine the role of the United Nations in the development and enforcement of
international refugee law. Specifically, the expansion of the UNHCR’s mandate and its clash

with the mandates of other UN organs in a bid to better accomplish its objectives.

Chapter 4 will be wholly focused on the need for reform of refugee law. Research will establish

whether there is need to amend the 1951 Convention to allow other circumstances that lead to

'V Statement by Amit R, Senior Researcher at the African Centre for Migration and Society, Witwatersrand
University. Johannesburg, to Siegfried K.
" Gallagher A and David F. Refugee laws in need of reform,
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refugee movements. or whether the current refugee crisis calls for an overhaul of the entire
body of law governing refugees. The paper will analyze the situation in Syria and Australia’s

denial of entry to refugees.

The answers to these questions are important because they build upon the existent body of law
on refugee matters. They may also inform the adoption of sustainable and effective policies to
address the current refugee predicament. Further, the answers to these questions may set
precedent for how the world handles refugee crises in future or shed light on how to avoid a

refugee crisis altogether.

1.2 Background to the study

The Statute of the Office of the United Nations High Commissioner for Refugees (UNHCR)
is the rationale for the existence of the UNHCR and the legal basis for its activities.!* The
Refugee Agency provides international protection to refugees and seeks a permanent solution
to the refugee problem by working with governments, to facilitate the repatriation process, or
the assimilation of refugees into new national communities.'? It informs what the UNHCR

should do and who they should do it for."

Lately however, it has been alleged that the organization supposed to be the watchdog of
refugees has failed in its duties to protect them from violation of their rights,'> specifically, the
refugees” right to not be refouled. Most states and humanitarian organizations believe that the

signing of the tripartite agreement between the Federal Government of Somalia, the

** Chapter 1, General Provisions, Statute of the Office of the United Nations High Commissioner for Refugees.
" Statute of the Office of the United Nations High Commissioner for Refugees.
mandate-for-refugees-stateless-persons-and-idps, on January 29, 2017.

15 Howland T. ‘Refoulement of Rwandan Refugees: the UNHCR's lost opportunity to ground temporary refuge
in human rights law” U.C. Davis Journal of International Law and Policy (1998), 73-102.
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Government ol the Republic of Kenya and the United Nations High Commissioner for
Refugees, was a breach of international law and Kenya’s international obligations.'® This
situation bears great similarity to the mass exodus of Rwandese refugees, where the UNHCR
acquiesced to the repatriation of Rwandese refugees from the Democratic Republic of Congo.

Shortly thereafter, Tanzania followed suit,'” with the help of the UNHCR.'®

However, the UNHCR may not be wholly to blame for the current state of affairs. This is in
consideration of the fact that they are working with outdated laws that do not apply to the
modern refugee crisis, that is not based on war, but rather other calamities, for example

economic conditions and climate change.

Further, the 1951 Convention and 1967 Protocol contain an agreement for state parties to
cooperate with the UNHCR in the exercise of its functions and help supervise the
implementation of provisions found in the treaties.'? However, this is difficult to do given some
State parties” unwillingness to accept any more refugees and asylum seekers, for financial and
security reasons. The fact that most of these migrants do not meet the threshold as set out in

Article 1 of the Convention does not ease the UNHCR s burden.

1.3 Statement of the problem
The UNHCR is working with the definition of a refugee stipulated under Article 1 of the 1951

Convention Relating to the Status of Refugees. However, the situation is different from the

' Kerrow B. Government decision to shut down refugee camp ill advised, published on May 8, 2016, available
at  https://www .standardmedia.co.ke/article/2000201016/government-decision-to-shut-down-refugee-camps-ill-
advised, on December 6, 2016.

' Amnesty International, Rwanda: Human Rights Overlooked in Mass Repatriation, published on January 14,
1997, available at https://www.amnesty.org/en/documents/afr47/002/1997/en/, on January 23, 2017

" Howland T, Refoulement of Rwandan Refugees: the UNHCRs lost opportunity to ground temporary refuge in
human rights law" 73,

' Article 35, Convention relating to the Status of Refugees, 1951 and 1967 Protocol.
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circumstances then that necessitated the formulation of the Convention. There is need for
refugee law and guiding principles. which provides a concise, yet unrestrictive definition of a
refugee which fits the global dynamic that considers other factors that would result in persons
seeking refuge in countries outside those of their habitual residence. such as climate change

and harsh social and economic realities.

1.4 Justification of the study

This dissertation will criticize the enforcement of the UNHCR’s mandate under the 1951
Convention. This study is important as it will establish whether the existent laws and measures
put in place are adequate to handle the modern refugee crisis. It will further explore the need
for reform of refugee laws and justify the formulation of sustainable policies to handle the
refugee crisis. In a similar light, this study may call for a restructuring of the UNHCR for it to

better enforce its mandate.

1.5 Aims and objectives of the study
The main objective of this dissertation is to examine the applicability of existing refugee law

to the current refugee regime.
My specific objectives are:

i\ To distinguish the circumstances that led to the formulation of the 1951 Convention

from the prevailing circumstances.

ii. To establish the role of the UNHCR in the development and enforcement of the

existing international refugee law.

iii. To establish whether there is need for refugee law reform.



1.6 Research questions

In the course of this study, this dissertation will seek to establish how the Office of the United
Nations High Commissioner for Refugees is carrying out its mandate to protect refugees from
repatriation, given the limited definition of a refugee provided for in the 1951 Convention.

This will be done by answering the following questions:

i How different are the prevailing circumstances from those that led to the
formulation of the 1951 Convention?
ii. What is the role of the UNHCR in development and enforcement of international
refugee law?
iii. Is there need for refugee law reform?
1.7 Literature review
1.7.1. The circumstances that led to the formulation of the 1951 Convention vis-a-vis the
prevailing circumstances
Loescher, in his article, acknowledges the difficulties faced, not only by international
institutions, but also by states, traditionally, in addressing refugee problems, particularly during
times of great disorder and structural change within world politics. On the one hand, they have
a fundamental self-serving interest in quickly resolving refugee crises,”” and on the other, a
matter of state independence, with their unwillingness to yield authority to international
refugee agencies and institutions and impose financial and political limitations on their

activities.?!

U Loescher G. *Refugee Movements and International Security’ Adelphi Papers (268), Brassey's, for the
International Institute for Strategic Studies (London), 1992,

! Loescher G. ‘“The International Refugee Regime: Stretched to the Limit?* Jowrnal of International Affairs
(1994), 351-377.



Thus. states created the international refugee regime prompted not by purely altruistic motives,
but by a desire to promote regional and international stability and to support functions which
serve the interests of governments. However, they sought to limit once again the regime's
responsibilities in the context of the emerging global refugee problem.? resulting in a set of

rules that cannot stand the test of time.

Nonetheless, despite state reservations, significant inter-governmental collaboration on the
refugee issue did in fact occur, and the responsibilities accorded to the international refugee
regime steadily expanded. with assistance and protection granted to a progressively larger
number of refugees. In the post-Cold War era, however, the number of displaced people in
situations of internal conflict, state disintegration and environmental degradation is growing
rapidly. The refugee regime — ill equipped to address the causes of a crisis, the numbers caught

up in it or its consequences — is once more in danger of being over whelmed.

Berg, in his article. “Why Cling on to an Outdated Refugee Convention?” postulates that the
1951 Convention Relating to the Status of Refugees is not fit for its purpose, having been
designed for an era we no longer live in; an era where the causes and trajectories of global
migration were quite different to today. The Convention deeply distorts our understanding of
the 21* Century immigration, making humanitarian approaches to refugees harder, not easier.
Having been developed in response to the World War 11 refugee crisis, the idea of coordinated
global action on refugees was already outdated a few years later. By the time, refugee questions

had already been subsumed into Cold War politics and migrants were those fleeing

2 Loescher G, *The International Refugee Regime: Stretched to the Limit?" 351,
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communism. The Convention definition of a refugee was clearly a formula specifically

designed for the Cold War, where states actively persecuted returning citizens.

“While the Convention was designed to handle those, who could not return home for political
reasons. the contemporary requirements are vastly different.” he continues. The bulk of today’s
refugees are displaced, not because of politics, but because of economic hardship or conflict:
they do not flee totalitarianism, but poverty and insecurity. By any layperson's definition,
virtually all those who reside in 2 1st-century refugee camps would be considered "refugees"
but it has been estimated the bulk would not fit the convention's "well-founded fear of being
persecuted" standard. The end of the Cold War undermined the political foundations of the
refugee framework. We have now almost no genuinely totalitarian dictatorships persecuting
their citizens, but we also have more refugees than at any time in the last half century. The
distinction the Refugee Convention makes between political refugees and the rest is archaic

and no longer makes any sense and badly distorts the popular understanding of refugee issues.

However, that is not the definition of a refugee stipulated in the Convention, but rather how
the refugee convention misrepresents the common understanding of the entire immigration
issue. Rather than viewing refugees as a subset of the general global migration, the Convention

requires us to see them as a separate thing entirely. emulating a false dichotomy.

In a similar light, Quinn, acknowledges the continually changing nature and complexity of
displacement. He identifies other international crises that would result in people seeking refuge
from conflict and persecution, in the form of new forms of conflict, enforced movement of
people from as a result of extreme weather events, natural disasters, environmental degradation

and human trafficking.

9



Conversely. however, he positions the fact that the Refugee Convention faces significant
challenges does not mean it is irrelevant or unworkable. “Even the strongest advocates for the
Convention would not argue that it is, or was ever intended to be, a panacea for the complex

reality and constantly evolving protection needs arising from forced displacement.”

The enduring value and relevance of the 1951 Refugee Convention is, first and foremost, that
it is there. It is the foundation for refugee protection. Notwithstanding any actual or perceived
limitations in the scope of the Convention, crucially for the first time it provided a formal legal
framework and recognition that. where states are unable or unwilling to provide de jure or de
facto protection for their citizens, the international community has an obligation to offer

protection.

The Convention tells us who is a refugee. It also states who is not a refugee: its provisions do
not apply to people who have committed war crimes or crimes against humanity, serious non-
political crimes. or who are guilty of acts contrary to the purposes and principles of the United
Nations. The Convention additionally articulates a number of fundamental principles
underpinning refugee protection, namely, non-discrimination, non-penalization and non-
refoulement, under article 3, 31 and 33. It further lays down basic minimum standards for the

treatment of refugees. In the words of Erika Feller:?3

The 1951 Convention was drafted to confer a right to protection on persons made
otherwise exceptionally vulnerable through being temporarily outside the normal
framework of national state protection. Its object and purpose was to give voice and

force to rights for refugees. and to responsibilities for their surrogate protection.

* Feller E, UNHCR Assistant High Commissioner (Protection), The Refiigee Convention at 60:
Still fit for its Purpose? Workshop on Refugees and the Refugee Convention 60 Years On.
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Gill argues that the drafters of the 1951 Convention did not anticipate that the process of
refugee determination would become institutional. It was not foreseen that there would be a
requirement of due process by virtue of which the claimant would have a right to advice and
legal representation. Furthermore. it was not anticipated that it would be required of decision-
makers to understand the situation in the claimant’s country of origin and make a reasoned and

fair determination on the credibility of an individual’s claim.?*

1.7.2. The role of the UNHCR in development and enforcement of international refugee law

In their book. Jastram and Achiron portray the UNHCR as a humanitarian and non-political
organization, mandated by the United Nations to protect refugees and help them find long-term
solutions to their plight. They help refugees repatriate to their home country, if conditions are
conducive to return, integrate into their countries of asylum, or resettle in second countries of’
asylum. They indicate a step-up by the UNHCR in growing to meet the challenge that is
displacement of persons from their homes and countries, with the Agency’s expansion from a
relatively small. specialized agency with an envisioned three-year lifespan to an organization
of over 4,000 stalf members with offices in nearly 120 countries and an annual budget of US$1

billion.

In addition to offering legal protection, UNHCR now also provides material relief in major
emergencies, either directly or through partner agencies. In its first fifty years, UNHCR has
protected and assisted more than 50 million people and its work has earned two Nobel Peace

Prizes.

* Chatham House, *The Refugee Convention: Why Not Serap 1t?" A summary of discussion at the International
Law Program Discussion Group at Chatham House on 20th October 2005; participants included lawyers.
academics and representatives from Governments and NGOs.

11



Further. the UNHCR promotes international refugee agreements, both at the international and
field (local) levels. This they do by monitoring government compliance with international
refugee law and promoting refugee law among all involved in refugee protection. At the field
level. UNHCR staff work to protect refugees through activities like responding to emergencies,
relocating refugee camps away from border areas to improve safety; ensuring that refugee
women have a say in food distribution and social services; reuniting separated families:
providing information to refugees on conditions in their home country so they can make
informed decisions about return: documenting a refugee’s need for resettlement to a second
country of asylum: visiting detention centres: and giving advice to governments on draft

refugee laws, policies and practices.*

They conclude by recognizing the extensive nature of the UNHCR’s mandate as compared to
the responsibilities assumed by States Parties to the Refugee Convention and Protocol. They
identify the bridging of the “protection gap™ which exists in situations where the UNHCR seeks
to protect persons with respect to whom concerned States do not recognize as their
responsibility under any refugee instruments as one of the challenges facing refugees and

countries of asylum today.

Bank. in his article, The Potential and Limitations of the Court of Justice of the European
Union in Shaping International Refugee Law, purports that the Court of Justice of the European
Union (CJEU) is under-utilizing its potential for shaping international refugee law to a great

extent. He recommends the strengthening of the CJEU’s role by giving an expert role before

? Jastram K. Achiron M, *Refugee Protection: A Guide to International Refugee Law, UN High Commissioner
for Refugees, 2001, 146.



the Court to the UNHCR as the organization that has been accorded the expert role in the 1951

Convention.2®

Pirjola. in his article. Shadows in Paradise, depicts the ideal downward slope. He purports that
the content of the principle of non-refoulement is not established in international law.
Consequently, States have committed to a principle with indeterminate content, hence, an open
and ambiguous concept. This leads to problems in interpretation, as national and international
bodies have extensive powers of discretion to give content to the term and promote their own
“correct” interpretation of the principle.®” This proves a challenge for the UNHCR, in enforcing
their mandate, without a clearly distinguished definition of the term. This is despite the
existence of an extrapolated definition under Article 33 of the 1951 Convention Relating to the

Status of Refugees.”®

Ahlborn posits that as humanitarian organizations such as the UNHCR have become
increasingly involved in countries of origin and zones of active conflict,?” they have witnessed
massive violations of human rights and international humanitarian law.?° They have seen their
assistance being manipulated for military strategies and their refugee camps being heavily
militarized. The humanitarian space, first defined by the president of Médecins sans Frontié¢res

as a “space of freedom in which we [humanitarian organizations] are free to evaluate needs,

“* Bank R, “The Potential and Limitations of the Court of Justice of the European Union in Shaping International
Refugee Law’™ International Journal of Refugee Law (2015), 213,

*" Pirjola J, *Shadows in Paradise: Exploring Non-Refoulement as an Open Concept’ International Jowrnal of
Refugee Law (2008), 639-660.

¥ “No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the frontiers of
territories where his life or freedom would be threatened on account of his race, religion, nationality, membership
of a particular social group or political opinion.” Art. 33 (1) 1951 Convention Relating to the Status of Refugees.
** Newland K and Meyers D, ‘Peacekeeping and Refugee Relief.” Journal of International Security (1998), 15-
30.

* Letter dated 24 May 1994 from the Secretary-General to the President of the Security Council, $/1994/674 and
Resolution 941 (1994) adopted by the Security Council at its 3428th meeting, on 23 September 1994,
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free to monitor the distribution and use of relief goods and free to have a dialogue with the
people’.*! has shrunk over the past decades for a variety of reasons linked to an increasingly

complex political and security situation.

As aresult. the UNHCR has become more and more dependent on the guidance of the Security
Council and the (military) support of UN peace operations when providing in-country
protection and assistance to refugees and displaced persons. Although the necessity of this
interaction has been widely acknowledged and even welcomed. the close co-operation between
the UNHCR, with its humanitarian, non-political mandate, and the politically authorized peace
operations has also provoked critical voices, in particular with regard to the creation of safe
areas and the erosion of established principles of humanitarian action.’? She also acknowledges
the question raised on whether the increased interaction of humanitarian organizations such as
the UNHCR with the Security Council will compromise the humanitarian principles of

impartiality. neutrality, independence. and the consent of the host state.’

1.7.3. The need for refugee law reform

Millbank is of the opinion that the crux of criticism of the 1951 Convention Relating to the
Status of Refugees is because of its anachronistic nature; developed in and for a different era.
The mechanisms and systems outlined therein were not designed for the present day’s mass
refugee outflows and migratory movements. The Convention definition of a refugee has made

less sense as the nature of refugee flows changes and numbers rise. This situation is not helped

' Wagner Johanna, *An [HL/ICRC perspective on ‘humanitarian space’ January 2006

https://odihpn.org/magazine/an-ihlicre-perspective-on-%C2%9  humanitarian-space%C2%92/ on 16 January
2017.

* Ahlborn C, “The Normative Erosion of International Refugee Protection through UN Security Council Practice’
Leiden Journal of International Law (2011), 1009-1027.

* Newland K and Meyers D. ‘Peacekeeping and Refugee Relief’, 15.
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by the vague wording of the Convention. The result is that international refugee law has
become both highly developed and at the same time, highly contentious. Consequently, it does

not mirror the responsibilities of the UNHCR, and neither is it based on refugee realities.

He goes further to identify the principle of non-refoulement as the core of the Refugee
Convention in contrast to a general obligation to refugees. He articulates the Convention has
institutionalized the notion of exile as a solution to refugee problems, which is an inappropriate
solution to modern refugee problems in an age of globalization or regionalization. This
however. fails to take into account the potential impact on receiving countries; who are fully
responsible for asylum seekers within their territories, while there is no limit to the number of
people who can apply for asylum or who must be accepted. He recognizes the disparity present
in the workings of the UNHCR, where their main objective is repatriation, not on the basis of
those with the greatest need, but rather, those who are mobile and willing to pay. illustrating

the misguided nature of the UNHCR in the accomplishment of its objectives.

Weiner. in his article, The Clash of Norms, examines the policy dilemmas confronting the
UNHCR and other international humanitarian organizations. He believed these dilemmas are
the consequence of having to choose between conflicting norms, which also happen to be
competing international norms; the traditional legal mandates of the UNHCR, like support the
principle of non-refoulement, or other international norms including the right to remain in
one’s own country.* Such conflicts may bring a debate between the restrictive legal and

monistic view supporters and the instrumental humanitarian supporters,®” leaving the UNHCR

‘ Weiner M, “The Clash of Norms: Dilemmas in Refugee Policies’ Journal of Refugee Studies (1998), 433-453.
* Weiner M, *The Clash of Norms: Dilemmas in Refugee Policies’ 433
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caught in the middle cross-eyed as to how to carry out their mandate, and which approach fully

caters to the rights and interests of the refugees.

Rodger. in her article. Defining the Parameters of the Non-refoulement Principle, discourses
that the parameters of the principle of non-refoulement need to be clarified if refugees are to
be protected from refoulement. Further, the policies being implemented by states are

endangering the principle of non-refoulement and the refugee regime itself.¢

Tugushi. in his article, Principle of “non-refoulement”, agrees that the principle of non-
refoulement has played a key role in the protection of refugees, especially those fleeing
persecution. However, it is ineffective in some cases. what with the use of gray areas by
governments to get around their international obligations. He calls for changes that will result
in the drafting of a new convention which will better define the status of refugees and offer
them better protection, in the words of Sir Elihu Lauterpacht.’” As an alternative, he
recommends the adoption of a new resolution by the General Assembly that will give more
clarification to the scope of the principle.’® He recognizes that it is also the duty of the
community to find durable solutions to the refugee crisis. He emplhasizes the inviolability of

the principle even in cases of mass influx, where the principle is most threatened.?”

In the same light, Howland, highlights the failure of the UNHCR to base its actions in the 1994
genocide in Rwanda and the subsequent refugee crisis in human rights law. He opines that the

UNHCR relied on principles of refugee law which provided little useful guidance. He would

* Rodger 1. *Defining the Parameters of the Non-Refoulement Principle’ LLM Thesis, Victoria University of
Wellington. 2001.

" The Scope and Content of the Principle of Non-Refoulement, Opinion, UNHCR, June 20, 2001.

™ Tugushi G, *Principle of *Non-refoulement™: Rule of customary international law,” Lund University Papers,
2004.

¥ Tugushi G, *Principle of “Non-refoulement”': Rule of customary international law’,
g pie o ? g 5
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rather an approach which integrated human rights law in the UNHCR’s policy decisions
regarding when and how to intervene, and when to facilitate return. He considers it a failure.
on the part of the Agency. for not using a mandatory, coherent and helpful legal framework.
Consequently, the UNHCR s actions were reduced to reactions, a development which can only

harm the agency’s ability to protect refugees.*’

1.7.4. Conclusion

There is a gap between the existing refugee law and their application to the refugee crisis. It is
time for reform of the law and the structure of the UNHCR to enable the Refugee Agency to
better fulfil their mandate and to alleviate the refugee crisis in the world. This dissertation will
explore the nature of the 1951 Refugee Convention, the role of the UNHCR and the need for

reform of refugee law.

1.8 Theoretical Framework
This dissertation will rely on the legal realist school of thought. Legal realists purport that
because life and society are constantly changing, certain laws and doctrines have to be altered

or modernized in order to remain current.*'

In the context of this dissertation, this study is focusing on the need for international refugee
law reform. This is because, the existent laws were created for another time, to handle another
crisis, which bears little similarity to the current one. There is therefore need for laws which
reflect this change in circumstance, to prevent the formation of a legal gap between the law

and its applicability.

' Howland T, "Refoulement of Rwandan Refugees’ 15.
1 Mayer D, Warner D. Siedel G, Lieberman J, Legal Aspects of Property, Estate Planning, and Insurance.’
December 9, 2012,
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1.9 Research hypothesis

The following hypotheses will be proved or disproved by the end of this dissertation:

i There is no relation between the guidelines of the 1951 Convention and the current
mandate of the UNHCR.

ii. There is no relation between the circumstances that led to the formulation of the
1951 Convention and the prevailing circumstances globally.

iii. There is no relation between the criteria in play by the UNHCR to determine

refugee status and the situations the refugees are seeking refuge from.

1.10 Assumptions

This paper works with the assumption that:

i. The laws governing the treatment of refugees are outdated and should not apply to
the current global refugee crisis.

ii. The UNHCR lacks clear and uniform laws regarding the treatment of refugees and
has to approach each refugee crisis on a case by case basis.

. The UNHCR s agreement to the refoulement of refugees is not within their mandate
as prescribed in the 1951 Convention.

iv. The UNHCR’s cooperation with other UN Organs in the effective enforcement of
its mandate is a crash and burn affair, as such cooperation leads to clash of mandates

and eventual breakdown of the UNHCRs operations.

1.11 Research design & methodology
This dissertation is an investigative study. As such, the author has undertaken to perform a

desktop research. as the primary means of data collection.



A secondary study was also useful in establishing facts on the more substantive aspects as
regards the work of the UNHCR: for instance, the extent to which the UNHCR has managed

to successfully carry out its mandate.

1.12 Statement of limitations

In the course of my research, | anticipate the following challenges:

i. Time: Refugee law is a vast field in international law. There is a lot of written
material. I expect | will meet some challenges in collecting and effectively

interpreting data to suit my needs, given the limited time frame.

il. Inaccessibility of data: Where it may require conducting an interview, there may
be challenges contacting the appropriate officers and setting up interviews, hence

difficulty accessing data.

1.13 Chapter breakdown

Chapter I:  Introduction. This is the introductory chapter of this dissertation.

Chapter 2:  The inapplicability of the 1951 Convention to the modern refugee regime.
This dissertation will focus on issues arising out of the definition of a refugee
under Article | and the application of Article 33 of the Convention. Further,
it will identify and expound on other factors that would result in migration of
peoples from the countries of their habitual residence, like harsh economic
and social realities.

Chapter 3:  The role of the UN in the enforcement and development of international
refugee law. This chapter will focus on how the UNHCR has managed to

enforce their mandate despite the outdated laws. It will also look at the
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Chapter 4:

Chapter 5:

UNHCR’s milestones as regards the development of international refugee
law.

The need for refugee law reform. Having discussed the nature of the 1951
Refugee Convention and the role of the UNHCR in its application and
development of international refugee law as a whole, this chapter will explore
the need for reform of refugee law, given the difficulties faced by the UNHCR
in the enforcement of its mandate, and the need for laws that accommodate
all refugee interest groups. political, social and economic.
Recommendations and conclusion. This will be the final éhapter of this
dissertation. It will highlight the conclusions the author made after conducting
the research and succinct recommendations as to how the refugee crisis can

be better handled in future.



CHAPTER TWO

AN ANALYSIS OF THE 1951 REFUGEE CONVENTION: Prevailing
Circumstances Vis-a-vis Past Circumstances

2.1. Introduction

The 1951 Convention Relating to the Status of Refugees is the cornerstone and the center of
the international legal framework for the protection of refugees. Its aim is to define certain
basic human rights of refugees and establish certain minimum standards for their treatment,*?
including the legal obligation of States to protect them.*? It contains a 'conceptual' definition
of the term 'refugee'.* as a person who, as a result of events occurring before 1 January 1951,
is outside his or her former home country because of a well-founded fear of persecution for
reasons of race, religion, nationality. membership of a particular social group or political

opinion.®

This. it has been argued, is a very restrictive definition of a refugee in a global legal instrument,
based on the fact that the time limitations it imposes are stricto sensu European,*® and the basic

outlook of the Convention is an embodiment of European practices. The Convention deeply

** Article 1. Convention Relating to the Status of Refugees, 1951.

" The 1951 Refugee Convention, available online at hitp:/www.unher.org/195 | -refugee-convention.html on July
24th 2017. 3

* Jackson. 1, “the 1951 Convention relating to the Status of Refugees: A Universal Basis for Protection’
International Journal of Refugee Law (1991), 403-413.

5 Article 1, Convention Relating to the Status of Refugees, 1951,

1 The definition of a refugee as provided in the Convention is a reflection of the World War and Cold War effects
on Europe, and the resulting displacement of people.
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distorts our understanding of 21% Century immigration.*’ by misrepresenting the common

understanding of the entire issue.*®

By any layperson's definition, virtually all those who reside in 21st-century refugee camps
would be considered "refugees", but it has been estimated the bulk would not fit the

convention's "well-founded fear of being persecuted" standard.*’

Legal and academic scholars have argued that the Refugee Convention is outdated and
unsuitable for the current refugee regime. The distinction the Refugee Convention makes
between political refugees and the rest is archaic.’” It was designed for an era we no longer live
in, where the causes and trajectories of global migration were quite different from the current
ones.”" This position has been supported by Quinn, who identifies other international crises
that would result in people seeking refuge from conflict and persecution, presenting as conflict,

extreme weather events, natural disasters, environmental degradation and human trafficking.>

In its defence, it has been reasoned that the drafters of the 1951 Convention did not anticipate
that the process of refugee determination would become institutional.® The essence of the
Convention lies in the fact that it exists. It contains fundamental principles that underpin

refugee protection and lays down basic minimum standards for refugee protection.>

7 Loescher G, Refugee Movements and International Security.

* Berg C, Why Cling on to an Outdated Refugee Convention? Published on October 19, 2011, available at
hitp://www.abe.net.au/news/201 1-10-19/berg-why-are-we-clinging-to-an-outdated-refugee-
convention/3577538, on August 28, 2017,

Y Berg C. Why Cling on to an Outdated Refugee Convention?

30 Berg C. Why Cling on to an Outdated Refugee Convention?

M Berg C, Why Cling on to an Owtdated Refugee Convention?

* Quinn E, The Refugee Convention Sixty Years On: Relevant or Redundant? Working Notes, Issue 68, 2011.
3 Chatham House, *The Refugee Convention: Why Not Scrap [1?” A summary of discussion at the International
Law Program Discussion Group at Chatham House on 20th October 2005 participants included lawyers,
academics and representatives from Governments and NGOs,

M Feller E. UNHCR Assistant High Commissioner (Protection), The Refugee Convention at 60: Still fit for its
Purpose? Workshop on Refugees and the Refugee Convention 60 Years On.
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The essence of this Chapter is to prove the hypothesis that the Convention is outdated, and in
need of reform, and consequently answer the question of its applicability to the contemporary
refugee crises. This is achieved by giving a brief history of international refugee protection and
contrasting the factors that led to the formation of the 1951 Convention with the current
circumstances influencing cross-border migration. A brief analysis of these circumstances,
which include climate change, economic hardship, and gender-based persecution will be
conducted and a determination as to whether they are deserving of being included within the
parameters of the definition of a refugee made. Lastly, the problems arising from the

conventional definition of a refugee will be identified and recommendations made.

2.2. History of International Protection of Refugees

The history ol international protection of refugees begun with the League of Nations, between
1921 and 1946.°> Several institutions were created to perform the tasks of the High
Commissioner for Refugees; basically, to afford international protection to refugees based on

international legal instruments concluded within the framework of the League of Nations.*®

The most fundamental achievement of this time is the Convention relating to the International
Status of Refugees of 1933, which was ratified by nine States, including France and the United
Kingdom. The Convention dealt with administrative measures, refoulement, legal questions,
labour conditions, education. welfare and relief, industrial accidents, fiscal regime and
exemption from reciprocity and provided for the creation of “committees for refugees™.?” It

later served as the model for the 1951 Convention relating to the Status of Refugees.>

3 Jaeger G. ‘On the History of the International Protection of Refugees’ International Review of the Red Cross
(2001), 727-738.

3 Jaeger G. On the History of the International Protection of Refugees, 727.

37 Jaeger G. On the History of the International Protection of Refugees, 727.

% The 1951 Convention relating to the Status of Refugees.
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As the volume of refugee flows increased. an international conference was held in 1938 in
France on the initiative of President Roosevelt to formulate comprehensive plans for dealing
with the refugees, which resulted in the establishment of the Intergovernmental Committee on

Refugees to coordinate relief work for refugees.>

In 1943. a conference held in Washington, D.C. led to the establishment of the United Nations
Relief and Rehabilitation Administration (UNRRA), aimed at dealing with humanitarian
problems caused by the war. It was however dissolved in 1947 and the International Refugee
Organization (IRO) set up. This replaced both the Intergovernmental Committee on Refugees

and the United Nations Relief and Rehabilitation Administration.®’

All these organizations provided useful and practical experience that served as the foundations
for the institution of the United Nations High Commissioner for Refugees (UNHCR) in 1951.
It is the key institution engaged in humanitarian assistance to refugees.®' The Statute of the
UNHCR® identified as its objectives the provision of international protection to refugees and

the seeking of a permanent solution to the refugee problem.%?

[t was assumed that once the European refugees were settled, the jobs of the UNHCR and other
related relevant organizations would be over. However, the ranks of refugees began to swell
in the late fifties and sixties and more refugees appeared in Europe, Africa and Latin America.

By the early seventies, refugees were a global affair.%*

* Rizvi H. “United Nations and the Refugee Problem’ Pakistan Institute of International Affairs (1985). 46-59.
" Rizvi H, United Nations and the Refugee Problem, 46.

I Rizvi H, United Nations and the Refugee Problem, 48.

2 Statute of the Office of the United Nations High Commissioner for Refugees, General Assembly Resolution
428 (v) of December 14, 1950,

93 Article 1. Statute of the Office of the United Nations High Commissioner for Refugees, 1951,

“ Rizvi H. United Nations and the Refugee Problem. 46.
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2.3. Factors that Led to the Formation of the Convention

The 1951 Convention relating to the Status of Refugees was drawn up in the wake of World
War 1l to protect Europeans who were forced to flee their homes.® When governments
eslablishcfi the U.N. in 1945, war and persecution had displaced over forty million people in
Europe alone.”® The 1951 Convention was therefore a post war instrument originally
constricted in application to only those peoples “fleeing events occurring before 1% January

1951 and within Europe.™7 This time restriction was removed by the 1967 Protocol.*

2.4, Prevailing Circumstances Vis-a-vis Past Circumstances

In the aftermath of World War Il, States had a fundamental self-serving interest in quickly
resolving refugee crises, and on the other, a matter of state independence, with their
unwillingness to yield authority to international refugee agencies and institutions and impose
financial and political limitations on their activities. States created the international refugee
regime prompted by a desire to promote regional and international stability, but they sought to

limit the regime’s responsibilities in the context of the emerging global refugee problem.®”

During the 1980s and the 1990s, the number of refugees grew exponentially due to a steep rise
in interethnic conflicts in the newly independent states. fueled by superpower rivalry and

aggravated by socioeconomic problems in developing countries.” The bulk of today’s refugees

“* Muller N, Refugee Convention of 1951 still Crucial Cornerstone of Human Rights, Published on July 28, 2016,
available online at http://www.dw.com/en/refugee-convention-of-195 1 -still-crucial-cornerstone-of-human-
rights/a-19429093. on July 30, 2017.

" Schoenholtz A, ‘The New Refugees and the Old Treaty: Persecutors and Persecuted in the Twenty-First
Century” Chicago Journal of International Law (2015), 81-126.

7 UNHCR Publication, Convention and Protocol relating to the Status of Refugees.

“ Article | (2) New York Protocol Relating to the Status of Refugees, 1967.

“" Loescher G, The International Refugee Regime; Stretched to the Limit?

" Feller E, The Evolution of the International Refugee Protection Regime.
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are displaced. not because of politics. but because of economic hardship or conflict; they do

not flee totalitarianism, but poverty and insecurity.”!

Weakened political will to support the Convention has at its root the growing numbers of
asylum seekers. exacerbated both by disenchantment with them within civil societies and
heightened government concerns about terrorism and transnational crime.” Additionally, mass
influx of refugees overburdens the structures States have put in place to handle claims and the
rising costs of various types associated with running their systems.”® As a result, States are

applying the narrow definition of a refugee as stipulated in the Convention and its Protocol.

The scale of the current global refugee crisis. combined with the changing reasons prompting
people to seek refuge, has led critics to call for the Convention to be updated.” It has been
argued that the definition of a refugee is far too narrow at a time when scores of people have
been displaced by many problems not just limited to persecution - from food insecurity in the

Horn of Africa to gang violence in Central America and climate change.”

2.4.1. Prevailing Circumstances

The nature of cross-border displacement has transformed dramatically since the establishment
ol international instruments aimed at protecting persons fleeing targeted persecution by their
own governments in the aftermath of the Second World War.” Threats such as environmental
change, food insecurity, and generalized violence force massive numbers of people to flee

states that are unable or unwilling to ensure their basic rights, as do conditions in failed and

' Berg C, Why Cling on to an Outdated Refugee Convention?

2 Feller E, The Refugee Convention at 60: Still Fit for Its Purpose?

3 Feller E, The Evolution of the International Refugee Protection Regime.

™ Muller N, Refugee Convention of 1951 Still Crucial Cornerstone of Human Rights.

3 Muller N. Refugee Convention of 1951 Still Crucial Cornerstone of Human Rights.

" Betts A, Swrvival Migration: Failed Governance and the Crisis of Displacement, Cornell University Press,
2013.
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fragile states that make possible human rights deprivations.”” Because these reasons do not
meet the legal understanding of persecution, the victims of these circumstances are not usually

recognized as “refugees.” preventing current institutions from ensuring their protection.”

This section analyzes the most prevalent forms of persecution that are not of a political nature

that ought to be covered under the Convention.

2.4.1.1. Economic Hardships and Poverty

Asylum claims based on non-physical forms of persecution, specifically social and economic
deprivation. have received increased attention in recent years.”” The idea that persecution can
be economic in nature 'is not a modern construct or radical notion; rather there is evidence that
from the earliest days of its operation some types of socio-economic claims were considered

to fall within the purview of the Refugee Convention definition’.®

Historically. foreign courts tended to automatically dismiss asylum claims that were based
exclusively on economic disadvantage.®' Recently however, they have relaxed their stringent
stance against such economic claims of persecution.®? In the case of Maslennikov v. Mukasey.
the United States Court of Appeal for the Second Circuit held that limitation of persecution to

physical abuse was an incorrect formulation of the standard.®

" Betts A, Survival Migration: Failed Governance and the Crisis of Displacement.

S Betts A. Survival Migration: Failed Governance and the Crisis of Displacement.

" Foster M, fmernational Refugee Law and Socio-Economic Rights: Refuge from Deprivation, Cambridge
University Press, 2007,

% Foster M. International Refugee Law and Socio-Economic Rights: Refuge from Deprivation.

81 Ramos L, Economic Persecution under the Refugee Convention: A New Standard for Evaluating Claims of
Economic Persecution Under the 1951 Convention Relating to the Status of Refugees’ Vanderbilt Journal of
Transnational Lavw (2011), 499-525,

5 Ramos L. Economic Persecution under the Refugee Convention: A New Standard for Evaluating Claims of
Economic Persecution Under the 1951 Convention Relating to the Status of Refugees.

8 Maslennikov v. Mukasey, 291 F. App’x 446, 447-48 (2d Cir. 2008).
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In the United States, a body of jurisprudence has developed addressing and validating asylum
claims based on non-physical forms of persecution.® In the case of Dunat v Hurney, the Third
Circuit recognized that economic proscription so severe as to deprive of all means of earning
a livelihood may amount to physical persecution,® establishing the requirement of extreme

physical circumstances before economic hardship rises to the level of persecution.%

The Ninth Circuit in the case of Kovac v Immigration and Naturalization Services,” held that
a probability of deliberate imposition of substantial economic disadvantage upon an alien may
constitute persecution.®® In the Matter of Acosta. in characterizing persecution the BIA
included economic deprivation so severe that it constituted a threat to an individual’s life or

freedom.’

However, Courts identified that due to this inconsistent construction of economic persecution
in precedent set by the Board of Immigration Appeals (BIA), there was no standard established
by the BIA for the Courts to apply. This challenge is evident case of Mirzoyan v Gonzales,
where the BIA could not identify the standard they applied in denying Mirzoyan asylum.” In
the case of In Re T-Z- the Board of Immigration Appeals held that the deliberate imposition of
severe economic disadvantage or the deprivation of liberty, food, housing, employment, or

other essentials of life, was the right standard to determine economic persecution.”!

¥ Ramos L. Economic Persecution under the Refugee Convention: A New Standard for Evaluating Claims of
Economic Persecution under the 1951 Convention Relating to the Status of Refugees’ 515.

% Dunat v Hurney, 297 F.2d 744, 746 (3d Cir. 1961).

% Dunat v Hurney.

7 Kovac v I.N.S, 407 F.2d 102 (9th Cir. 1969).

¥ Avetova-Elisseva v ILN.S, 213 F.3d 1192 (9th Cir. 2000)

¥ Matter of Acosta, A-24159781, United States Board of Immigration Appeals, | March 1985.

0 Mirzoyan v Gonzales, 457 F.3d 217, 218 (2d Cir. 2006).

“In Re T-Z-. 24 1&N Dec. 163 (BIA 2007). United States Board of Immigration Appeals, 9 May 2007.
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Without a provision set in stone for the needs of the economically disadvantaged, Courts are
free to apply as restrictive an interpretation to the term “persecution™ as stipulated in the
Convention as they wish. This is regardless of the fact that this goes against the social and

economic rights inherent in human beings.

According to the legal realism theory of law, it is not just the role of the law to reflect the
current circumstances, but to marry the society’s competing needs and interests, to ensure its
development and that of the law in a fair, just and equitable manner. In this regard, it is essential
for the law. the Refugee Convention, to provide for the economically disadvantaged. This is to
eliminate the discretion the Courts have in allowing or denying claims sought on the grounds

of economic persecution.

2.4.1.2 The Environment and Climate Change

The concept of “environmental refugees™ has gained new importance in recent times.”? Due to
the complexities of migration dynamics, environmentally-related migrants cannot be included
in a clear-cut definition.”® They have been described as “persons who no longer gain a secure
livelihood in their traditional homelands because of what are primarily environmental factors

of unusual scope.™

The International Organization for Migration defines environmental migrants as “persons or
groups of persons who, for compelling reasons of sudden or progressive changes in the

environment that adversely affect their lives or living conditions, are obliged to leave their

a2

Globalization 101, Environmental Refugees, available online at
hitp://www.globalization 10 1.org/environmental-refugees/. on August 12, 2017,

" Mayer B, Boas I. Ewing J.J. Baillat A, Das K.U, ‘Governing Environmentally-Related Migration in
Bangladesh: Responsibilities. Security and the Causality Problem® Asian and Pacific Migration Journal (2013),
177-198.

™ Myers N. Kent 1, “Environmental Exodus: An Emergent Crisis in the Global Arena’ Climate Institute (1995).
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habitual homes. or choose to do so, either temporarily or permanently, and who move either
within their country or abroad.”™ The 1951 United Nations Convention relating to the Status of

Refugees does not provide long-term legal protection to environmental change refugees.”

For a long time, the question has been raised as to whether environmental refugees can be
considered under the ambit of the 1951 Refugee Convention. Unlike persecution,
environmental stress does not distinguish between people from different perceived “groups™.”
Nonetheless. its consequences pose a harsh reality to the social lives and economic livelihoods
of people.”” Global climate change and desertification have threatened the livelihoods of

millions of people. spurring large-scale movement across international borders.”

Since 2008. an average of 26.4 million people per year have been displaced by natural disasters,
according to an estimate by the Internal Displacement Monitoring Center.”® By 2012, this
number had risen tremendously to 32.4 million, ninety eight percent of which was caused by

climate and weather-related disasters.'*?

There are three broad categories of environmental refugees: those who have been temporarily
displaced because of an environmental stress, those who have to be permanently displaced and

re-settled in a new area and individuals or groups of people who migrate from their original

" United Nations Regional Information Centre for Western Europe, The Invisible Climate Refugees. published
on December 2, 2013, available online at http:/www.unric.org/en/latest-un-buzz/28883-the-invisible-climate-
refugees, on August 12, 2017.

% Mayer B, Boas |, and Ewing J.J, Baillat A, Das K.U, Governing Environmentally-Related Migration in
Bangladesh: Responsibilities, Security and the Causality Problem,

7 Mayer B, Boas |, and Ewing J.J, Baillat A, Das K.U, Governing Environmentally-Related Migration in
Bangladesh: Responsibilities, Security and the Causality Problem.

% Mayer B, Boas I, and Ewing .1, Baillat A, Das K.U, Governing Environmentally-Related Migration in
Bangladesh: Responsibilities, Security and the Causality Problem.

" Hollifield 1, Salehyan 1. Environmental Refugees, published on December 21, 2015, available online at
https://www.wilsoncenter.org/article/environmental-refugees, on August 12, 2017.

e Globalization 101, Environmental Refugees, available online at
http://www.globalization101.org/environmental-refugees/, on August 12, 2017.

30




habitat. temporarily or permanently . in search of a better quality of life.'! Environmental
refugees are generally agreed to result from three main causes; those fleeing desertification,
those displaced (or potentially displaced) by sea level rise and victims of environmental

conflict.'"?

Despite this reality, little or no research has been undertaken to address the resulting increase
in migration.'"" No international agreement exists that explicitly accounts for climate change-
induced migrants,'* whose legal needs vary greatly, depending on the form of migration and
the different socio-economic or cultural settings from which they originate.'”® They face many
social and economic hurdles to integrating in new communities, which increases their

vulnerability to exploitation, financial hardship and discrimination. '

Jane McAdam, however, offers arguments for why “climate refugees™ should not warrant the
expansion of the Conventional definition of a refugee. In her opinion, (i) disaster displacement
will occur within countries and not across international borders; (ii) movement will be gradual
as conditions deteriorate over time, rather than in the nature of refugee flight; (iii) climate
change and disasters overlay drivers like conflict, human rights abuses, poverty and poor
governance; a complexity that would be difficult to express in a treaty definition; (iv) the

existence of other factors equally attributable to global structural insecurities, for example
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abject poverty: (v) little political appetite to expand the Convention currently; (vi) lack of
political will to implement and enforce the law; and (vii) the availability of more creative
preemptive responses to displacement linked to the impacts of climate change, for instance.
implementation of disaster risk reduction and climate change adoption measures.'”” In
September 2015, a man and his family lost their appeal for asylum before a New Zealand
Supreme Court, sought on the grounds of being an environmental refugee.'”® The Court
rejected the argument that he faced persecution because of climate change, since no such
category is listed under the 1951 Refugee Convention. He was deported to his native island,
which regularly witnesses environmental problems including storm surges, flooding and water

contamination.'"”

The Paris Agreement, with its aim being to address climate change, was expected to herald a
new dawn for environmental refugees by defining environmental refugees and addressing the
handling of their displacement. Members of the panel of the Paris Agreement wanted
acknowledgement that those facing extreme environmental risks would have the right to
receive preventative assistance to avoid being displaced. the right to get support if they’re
forced to flee, and the right to build. live, work and integrate in new communities if they cannot
return to their homes.'"" However, it does not address the legal status of refugees or mandate

their protection and assistance.''" It has been argued that the Agreement lacks the urgency,
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depth and coordinated framework necessary for addressing the immense challenges of climate-

12

induced migration.'

This links back to the need for a regulatory framework that exclusively addresses issues of
environmental refugees. or expansion of the existing Convention to provide for climate-
induced refugees. Alternatively, a collective international effort for better international

accountability, cooperation and feasible environmental protection standards.'"?

2.4.1.3. Gender-based Persecution

Refugee conventions do not explicitly include gender-based crimes or fears as one of the
acceptable reasons for flight qualifying women for asylum.''* The absence of consideration of
gender issues from discourse owes mainly to the circumstances surrounding the drafting and
adoption of the 1951 Convention relating to the Status of Refugees, where questions of gender
equality and women’s rights were far from the center stage of politics.!'® The failure of the
definition to include a reference to sex or gender raises the question as to whether this means
that women are missing out on protection due to a failure of decision makers to understand

their claims as coming within the scope of the definition.''®

Academic scholars have argued that whereas it is assumed that the definition of a refugee is
gender neutral, it has negative implications for women when its application is based on gender

assumptions.'"”” Further, although international law is gender-neutral in theory, in practice “it
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interacts with gender-based domestic laws and social structures which relegate women and

men to separate spheres of existence.”!'*

While women were persecuted for the same reasons as men, that is, because of their race,
religion. nationality. membership in a particular social group, or political opinion, women are
also persecuted because of their gender.'" This position has been affirmed by Binder. who
identifies two concepts of gender-based persecution; that of women persecuted as women,
which relates to the types and forms of persecution that are gender-specific, for example rape

and female genital mutilation. The other is that of women persecuted because they are women,

which addresses the causal relationship between gender and persecution.'*

Despite the reality of women as victims of gender-based violence and sexual discrimination,'?'
violations and persecutions pertinent primarily to women are often left out of the spectrum of
things considered valid reasons for granting refugee status.'?* The lack of a specific provision
recognizing gender as a reason for flight means that asylum officers may not recognize crimes
against women. including rape. as constituting persecution. Therefore, female asylum seekers
who leave their countries to escape violence directed primarily at women may fail to obtain
asylum unless their claim of fear of persecution also includes one of the reasons for flight

established in the 1951 Refugee Convention.'?
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Women who suffer gender-based persecution are disadvantaged because they must structure
their claims under one of the five enumerated grounds of persecution included in the refugee
definition of the 1951 Convention; that is, women must claim that their prosecution is on
account of race. religion. nationality, social group membership or political opinion.'*
Recognition of gender as an enumerated ground of persecution is seen by some as potentially
unleashing the spectre of hordes of prospective claimants seeking asylum simply by virtue of
their membership to a social category which is feared as being far too large.'*S This however,
has not prohibited the recognition of other enumerated grounds which encompass huge

populations. for example. race and nationality.'*

In the absence of an international standard, individual states have applied different criteria for
determining claims based on gender-related persecution.'”” Lord Hoffmann stated that the
concept of social group is perfectly adequate to accommodate women as a group in a society
that discriminates against on grounds of sex: that perceives women as not being entitled to the

same fundamental rights as men. '

U.S courts have granted relief to some women fleeing gender persecution by framing their

claims in terms of the enumerated grounds of “*political opinion™ or “religion”. These involve
g
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women fleeing oppressive gender-based practices ostensibly legitimated by religion or fleeing

domestic violence, whose claims have been understood to be based on their political opinion.'*”

In the case of In Re Kasinga, the appellant was a young woman who was forced to subject
herself to her tribe’s practice of female genital mutilation (FGM), a practice imposed on all
female members, either in childhood or adolescence.'*? Board of Immigration Appeals found
that the practice of female genital mutilation constituted persecution on account of her
membership in the particular social group of young women of the Tchamba-Kunsuntu tribe,

who had not had FGM and opposed the practice.'?!

In the Matter of R-A-, the BIA denied asylum to a Guatemalan woman who had been subjected
to a decade of extreme physical and sexual abuse by her husband. The Board identified the
abuse as persecution but found that her persecution was not on account of a cognizable

ground.'¥

In the case of Aguirre-Cervantes v INS, the appellant was a young woman from Mexico who
suffered extreme physical abuse perpetrated by her father. She was granted relief on the
grounds that the persecution she suffered was on account of her membership in the particular

social group of her own family of origin.'?3
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In the Matter of A-N-, a woman who fled abuse from her husband in Jordan was granted asylum
on the basis that she was part of the particular social group comprising married, educated,

career-oriented Jordanian women."**

2.5. Issues arising out of the 1951 Definition of a Refugee

The most pernicious effects of the Cold War model of refugee protection are structural.'?® The
framers of the system created after World War Il envisioned individualized refugee
determinations based on the particular characteristics and situations of individuals applying for
refugee status.'*® The 1951 Convention relating to the Status of Refugees was designed for an
era where the causes and trajectories of global migration were quite different from today.'7 It
was an instrument of rather limited intent as it only addresses the status of refugees and does
not explore causes or solutions. This might be because it was never conceived of as an
instrument of migration control, although its terms impact the rights of States to regulate entry
across borders."’® However, as its standing as the keystone of refugee protection grows more

grounded. it is vital to highlight some of the issues that arise from its definition of a refugee.

2.3.1. Parameters of the Definition

It has been argued by a vast number of scholars that the definition of a refugee as provided for
in the 1951 Convention relating to the Status of Refugees is outdated. The system put into
place was not designed to deal with cases where thousands of people are subject to persecution

based on their ethnic background.'3? The definition fails to address the concerns of those people
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who are fleeing war. civil strife'*”, and environmental catastrophe, or in essence those who
have become “stateless™.'"! Furthermore. the definition requires that an individual be outside
their country and ignores the plight of the internally displaced,'** defined as “people who have
been forced from their homes. but who do not fall within the definition because they are still

within their native country.”'#?

The vague wording of the 1951 Convention relating to the Status of Refugees is an imitation
of European experience of Nazi war-time persecution and Western political interests.'** The
definition of a refugee provided for under the Convention'** has made less sense as the nature

of refugee flows has changed and as numbers have risen.'

The definition of a refugee provided for in the 1951 Convention and its subsequent protocol,
has been criticized for its limitation on the grounds of civil and political rights, excluding any
reference to economic, social and cultural rights.'*” While the 1951 Convention addresses the
protection of persecuted refugees. it does not deal with the protection of refugees fleeing

conflict that does not involve targeted, individual persecution.'#
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The current system also suffers from an inadequacy in the scope of legal protection.'*” The
refugee definition places a burden on the state party in the event of a large-scale influx."™" The
Convention’s absence of burden-sharing provisions is a clear liability when it comes to mass
influx.">" In most cases of mass influx, refugees are fleeing political persecution, usually
persecution by the State. Therefore, any system that seriously attempts to control the "refugee

problem" ought to recognize that it is not refugees who create the problem.'?

2.3.2. Interpretation and application

Regardless of more States accession to the Convention, the position of refugees has not
changed.'>* If anything, States are interpreting and applying the provisions of the Convention
in a more restrictive manner.'> States have allowed fears and pressures to cloud perceptions
here. sometimes leading to an “either/or”, or rather a “neither/nor™, approach to implementing

the Convention.'>

Interpretation of the Convention’s vaguely worded grounds and criteria vary widely.'>® The
Convention in practice, serves more as an aspirational basis for extending protection than the

blueprint for what is needed.'?

% Arulanantham A, A Proposal for Reform of the Refugee Protection System.,
130 Chatham House, The Refugee Convention: Why Not Scrap It? A summary of discussion at the International

Law Program Discussion Group at Chatham House on 20th October 2005; participants included lawyers,
academics and representatives from Governments and NGOs.

BU Feller E, The Refugee Convention at 60: Still Fit for Its Purpose? Statement by Erika Feller, Assistant High
Commissioner (Protection), UNHCR at the Workshop on Refugees and the Refugee Convention 60 Years On:
Protection and Identity, May 2011,

132 Arulanantham A, A Proposal for Reform of the Refugee Protection Systen.

133 Grahl-Madsen A, ‘Identifying the World's Refugees’ The Annals of the American Academy of Political and
Social Science (1983), 11-23.

'** Grahl-Madsen A, Identifying the World's Refugees, 12.

'3 Feller E. The Refugee Convention at 60: Still Fit for Its Purpose?

130 Millbank A. The Problen with the 1951 Refigee Convention,

7 Feller E. The Refugee Convention at 60: Still Fit for Its Purpose?

39



2.6. Legal Realism and the 1951 Convention relating to the Status of Refugees

Legal realism purports that because life and society are constantly changing, certain laws and
doctrines have to be altered or modernized in order to remain current.'>® The fundamental tenet
of legal realism is that all law is made by human beings and thus subject to human
imperfections.' One of its essential beliefs is in legal instrumentalism, which is the view that
the law should be used as a tool to achieve social purposes and to balance competing societal
interests.'%" It further argues that the real-world practice of law is what determines what law

is. 16l

The argument has been raised time and time again in the context of this dissertation that the
trajectories of global migration are different from the factors that resulted in the 1951
Convention. There is a gap between the existing refugee law and its application to the refugee
crisis. There are other grounds which drive migration and lead to forced displacement that
ought to be enumerated in the Convention as qualifying persons for asylum and protection as
refugees. In this way, the Convention would offer a comprehensive reflection of the current

refugee situation globally.

A proper example of legal realism in practice would be the OAU Convention, which was a
conception of African States, intended to cure the Eurocentric nature of the 1951 Refugee
Convention. It offers provisions which provide, exclusively, for the plight of African refugees,

and thus provides for persons who are compelled to leave their countries of origin owing to
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external aggression, occupation, or foreign domination,'® which is a reflection of the events

that were dominant in Africa at the time.

Similarly, the Cartagena Declaration recognizes the need to consider enlarging the concept of
a refugee in light of the situation prevalent in the region and recommends that the definition of
a refugee 1o be used in the region include persons who have fled their country because their
lives, safety. or freedom have been threatened by generalized violence, foreign aggression.

internal conflicts. and massive violations of human rights.'®3

2.7. Conclusion

The end of the Cold War brought about major changes in the general pattern of refugee
emergencies and challenges posed to the international refugee regime in providing relief and
protection.'®™ The 1951 convention is the cornerstone for the protection of refugees, defining
certain basic human rights for refugees and establishing minimum standards for their treatment.
The legal implications of displacement driven by forces other than persecution, serious human
rights violations and ongoing conflict have not been sufficiently examined, ' and this is clearly

reflected in the provisions of the 1951 Refugee Convention relating to the Status of Refugees.

Scholars are majorly in agreement that the Convention is anachronistic, euro-centric and
outdated. The definition of a refugee provided in the Convention reflects the Cold War era and

the European experience of persecution. It does not express the current dominant causes of
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forced migration.'®® The Convention was not designed to withstand situations of mass influx

and is proving insufficient in addressing the modern refugee regime.

However. it is imperative to bear in mind the youth of the UN and consequently the UNHCR
at the time of the drafting of the Convention. It was important for the UN and all its organs to
uphold some of the more fundamental principles under the UN Charter, which may have posed
challenges in implementing some of the more stringent provisions of the Refugee Convention.
A more in-depth examination of the role of the UNHCR in the enforcement of the Convention

will be conducted in the next Chapter.
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CHAPTER THREE

DEVELOPMENT AND ENFORCEMENT OF INTERNATIONAL REFUGEE LAW: The
Role of the UNHCR

3.1. Introduction

In Resolution 319 A (IV) of 3 December [949._. the United Nations General Assembly decided
to establish a High Commissioner’s Office for Refugees as of | January 1951.'67 On 14
December 1950, the Statute of the United Nations High Commissioner for Refugees was
adopted by the General Assembly, as Annex to Resolution 428 (V). Since its establishment, it

has played a unique and pivotal role in relation to international refugee law.

Chapter Il of the Statute provides the functions of the High Commissioner and the ways in
which the High Commissioner shall provide for the protection of refugees.'®® Under Article 6
of the Statute of the Office of the UN High Commissioner for Refugees, it is provided that the
competence of the High Commissioner shall extend to (i) Any person who has been considered
a refugee under the Arrangements of 12 May 1926 and of 30 June 1928 or under the
Conventions of 28 October 1933 and 10 February 1938, the Protocol of 14 September 1939 or
the Constitution of the International Refugee Organization, and (ii) Any person who, as a
result of events occurring before | January 1951 and owing to well-founded fear of being
persecuted for reasons of race, religion, nationality or political opinion, is outside the country
of his nationality and is unable or, owing to such fear or for reasons other than personal

convenience, is unwilling to avail himself of the protection of that country; or who, not having
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1% Article 8, Statute of the Office of the United Nations High Commissioner for Refugees, 1950.

43



a nationality and being outside the country of his former habitual residence, is unable or, owing

to such fear or for reasons other than personal convenience, is unwilling to return to it.'”

The mandate of the UNHCR, ratione personae was limited to the Convention, Statute, and
consequently, the 1967 Protocol.'”” A mandate that has been gradually expanded due to the
emergence of new categories of refugees. who did not fall within the statutory mandate of the
Agency. The entrustment of such additional responsibilities has in turn redefined the role of
the UNHCR, as well as its functions, and activities.'”" This was done by the U.N General
Assembly. under the umbrella of the “good offices” formula, when it became apparent that
there were other factors that were driving forced displacement in Africa and Latin America,

and the 1951 Refugee Convention was not well-suited to handle it.'”

The UNHCR’s mandate ratione materiae was to provide international protection to refugees
and seek durable solutions to the refugee problem. Essentially, the Agency was created as a
protection agency.'” Along the same mandate lines, the Agency’s mandate ratione temporis
was to begin with the crossing of an international border, by persons fleeing their countries
due to persecution, as stipulated in the Statute of the Office of the UNHCR, and consequently.,
in the Refugee Convention. However, an expansion in the mandate of the Agency ratione

personae, and ratione materiae, bears implications for the Agency’s mandate ratione

temporis.'™
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This competence provides for the refugees resulting from all crises prior to World War 11,
However. it does not provide for the modern-day refugee. As was stated in Chapter 2, in the

modern dynamic, there are plenty other factors that result in the creation of a refugee.

The essence of this Chapter is to explore how the United Nations Office of the High
Commissioner for Refugees protects the rights of these individuals, whose rights are not
provided for under the Statute. In a light similar to Chapter two, it will examine whether the
failures on the part of the UNHCR are demanding of amendments to its founding Statute in a

bid to expand its mandate.

3.2. The Statute of the Office of the United Nations High Commissioner for Refugees

The Office of the United Nations High Commissioner for Refugees was created during the
aftermath of the Second World War, with an aim of resettling the people who had fled or lost
their homes.'”® However, it was not the first international organization to be tasked with the
care of refugees.'”® The mandates and work of the predecessors of the UNHCR significantly
influenced the formulation of UNHCR's responsibilities, including the organization’s
responsibilities related to international refugee law.'”” which are contained in the UNHCR

Statute. which was adopted by the General Assembly on December, 14" 1950.'78

The Statute establishes the work of the High Commissioner to be of an entirely non-political
character. relating to groups and categories of refugees.'” Its task is to provide protection for
refugees by putting together international treaties and supervising their application. The

provisions of Article 2 are fundamental in that they distinguish between the political and the

' History of UNHCR, available online at http://www.unher.org/history-of-unher.html, on September 27, 2017.
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humanitarian aspects of UN organs, in order to define the character of the work of the

UNHCR.'3 The UNHCR’s authority is moral and contains no significant legal sanctions.'s!

The UNHCR s role in relation to the development of international refugee law is covered under
Article 8 of the Statute. which provides that the UNHCR shall provide for the protection of
refugees falling under its competence by promoting the conclusion and ratification of
international conventions, supervising their application and proposing amendments thereto.'®
According to Lewis, four distinct responsibilities arise from the wording of this article; (i) the
promotion of the conclusion of international treaties concerning refugees: (ii) the proposal of
amendments to such treaties: (iii) the promotion of ratifications to such treaties; and (iv) the
supervision of the application by States of such treaties.'®? The ultimate purpose of the
UNHCR’s responsibilities with regard to international refugee law is to ensure international
protection.'™ These responsibilities allow the UNHCR to work towards securing the existence

of international refugee law standards and their effectiveness.'®>

UNHCRs statutory provisions related to international refugee law reflect the intention of the
Statute’s drafters to balance the ability of States to retain ultimate control over the organization

with UNHCR’s ability to determine how to carry out its responsibilities within a changing
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political context.'™® Theoretically, this means that the role of the UNHCR, with regard to

international refugee protection. is complimentary to that of States.'"’

States are responsible for taking the necessary steps to ensure the creation of international
refugee law standards, which are to be effected effectively at the national level.'®® [t also means
that the effectiveness of the UNHCR in fulfilling its mandate of protecting refugees depends
on the cooperation of the countries it is working with.'®” The extent of the UNHCRs activities
and influence is delineated by political constraints.'” It has been argued that the euro-centric
orientation of this agency could be reflected in the international political environment and the
foreign policy priorities of the major powers.'”" This has been attributed to the fact that the
UNHCR, a post-Cold War construction. was created in such a way that it would neither pose
a threat to the sovereignty of its creators. nor challenge the policies of its funders and host
governments, nor impose new financial obligations.'”* Thus. it comes as no surprise that even
as UNHCR tries to widen the scope of the refugee regime, states narrow it again by increasing

domestic restrictions.'”?

However, Rushingwa posits that it would be naive to think that institutions like the UNHCR
are without significant power and influence,'™ even though States remain the predominant

actors in the international political system. This is regardless of the fact that the UNHCR was
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carefully constructed under conditions that inhibited its capacity to act independently.'®
According to Lewis. the UNHCR is not a passive recipient of changes to its mandate, but rather
an active participant in articulating the changes that should be made as well as the formulation
of those changes. both by the General Assembly and EXCOM.'® Its authority in determining
the content of its responsibilities with regard to international refugee law has been manifested
through the adoption of several techniques by the UNHCR,'?” which are one of the tools which

the UNHCR uses in addressing the refugee crisis.'”

3.3. Fulfilment of the UNHCR’s Mandate under the Statute

In undertaking its mandate, the UNHCR uses a number of international instruments, which
contain a range of fundamental principles and obligations crucial for the protection of refugees.
It fulfils its mandate by ensuring and promoting the adoption of these instruments.'” The initial
and foundational link between UNHCR's statutory responsibilities and international refugee
law would be laid with the adoption of the 1951 Convention relating to the Status of
Refugees.”™ which was intended "to revise and consolidate previous international agreements

relating to the status of refugees and to extend the scope of and protection accorded by such

instruments by means of a new agreement",?"!

However, the 1951 Refugee Convention was not drafted as a universal agreement intended to

cover all refugee situations, but instead. was created to meet the needs of States dealing with a

"% Jones M, Refugee Politics: The Efficacy of the UNHCR.

"0 Lewis C, UNHCR and International Refugee Law: From Treaties to Innovation.

"7 Lewis C, UNHCR and International Refugee Law: From Treaties to Innovation.

1% Lewis C, UNHCR and International Refugee Law: From Treaties to Innovation.

1% Chiusiwa J. *How Effective has the UNHCR Been in Fulfilling its Mandate to Protect Refugees?’ Asia Pacific
School of Economics and Management, Working Papers, (1999).

0 Lewis C, UNHCR and International Refugee Law: From Treaties to Innovation.

U preamble, Convention relating to the Status of Refugees, 1951,

48



particular group of refugees; casualties of the Second World War.?’? Despite this. the UNHCR
continues to use the Convention as the cornerstone for its work with regard to international
refugee law. Consequentially, the emergence of new refugee crises highlights the challenges

in the application of the Convention to all refugee situations globally.

A number of significant developments, structurally and otherwise, have come to characterize
UNHCR in the post-Cold War world, emphasizing the changing nature of the international
system: one of which is Russia’s joining of the organization, after nearly a century of refusing

to cooperate with the refugee regime.?”

The need for a modification of the definition of a refugee as provided for in the 1951 Refugee
Convention became increasingly apparent during the terms of the first three High
Commissioners.”” The first High Commissioner, Gerrit Jan van Heuven Goedhart, observed
the inconsistency between the definition of a refugee under the Refugee Convention and the
definition of a refugee provided under the Statute of the Office of the UNHCR.?** Under the
second High Commissioner, the UNHCR's determination, of which groups would receive its
protection and which only assistance. became increasingly irregular. The UNHCR applied its
mandate and the 1951 Refugee Convention to certain European groups based on an event-

effect argument: where the events that led to the flight occurred prior to 1951.2%

Felix Schnyder. the third High Commissioner of the UNHCR continued to expand the use of

the “good offices™ of the UNHCR to provide assistance to refugees in Africa. As a result, the
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majority of refugees assisted by the UNHCR, by the mid-1960s were not provided for under
the 1951 Refugee Convention.”” He began to view this as a significant problem and wanted
to ensure that the 1951 Convention relating to the Status of Refugees would serve as a universal
refugee instrument.””® UNHCR's subsequent efforts to modify this definition and thereby give
it a tuly international scope constituted an extremely significant contribution to the

development of international refugee law.?"?

3.4. Expansion of the mandate of the UNHCR

The drafters of the Statute of the Office of the United Nations High Commissioner for Refugees
provided the UNHCR with several means to allow the evolution of its statutory role.?!” Under
Article 9, the Statute provides for the engagement of the High Commissioner in additional
activities as determined by the General Assembly.>'! This has allowed the Office of the High

Commissioner for Refugees to protect refugees who are not covered under any formal refugee

law.

In addition to direction from the General Assembly. the UNHCR receives guidance from the
Executive Committee of the High Commissioner’s Programme (EXCOM), which was created
to provide advice to the UNHCR at the request of the General Assembly. It has provided advice

related to groups of refugees, including refugee women, children and elderly persons.?!?

7 Lewis C, UNHCR and International Refugee Law: From Treaties to Innovation.
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Over the years. the General Assembly has expanded the UNHCR's responsibility to include
the protection of various groups of people who are not covered by the Refugee Convention or
its 1967 Protocol.”'* There have been considerable implementation efforts on this front, which
have in turn grown and widened the mandate of the UNHCR. In addition to offering legal

protection to refugees as provided in its Statute,*'

it provides material relief, directly or
indirectly, in major emergencies.”'> This protection extends to persons fleeing conflict,

returnees. internally displaced persons and stateless persons.?'®

In 1992, a General Assembly resolution welcomed the efforts by the High Commissioner to
undertake activities in favour of internally displaced persons.?'” Further, General Assembly
Resolution 48 of 1993 reaffirmed the General Assembly’s support for the High
Commissioner’s efforts to provide humanitarian assistance and protection to persons displaced

within their own country.?'®

In the 1994 United Nations (U.N) General Assembly. a resolution was passed which called
upon States to assist and support the High Commissioner’s efforts to continue to provide
international assistance and protection to persons who have been forced to flee or to remain
outside their countries of origin as a result of danger to their lives or freedom owing to

situations of conflict.*'” The same resolution also calls upon the High Commissioner. in
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cooperation with concerned States, to promote, facilitate and coordinate the voluntary

repatriation of refugees, including the monitoring of their safety and well-being on return.**°

The UNHCR has continued to ensure that the 1951 Refugee Convention remains relevant to
pertinent refugee matters by employing the provisions of existing international instruments,
especially in the purview of human rights law.?*! The employment of the provisions of regional
refugee law, other human rights instruments, for instance, the International Covenant on Civil
and Political Rights, the Convention against Torture, and the Convention on the Rights of the
Child, extend the content of the refugee law framework beyond the provisions of the 1951

Refugee Convention.

3.5. Successes and Failures of the UNHCR in the Fulfilment of its Mandate
In fulfilling said mandate, the UNHCR has encountered a multiplicity of challenges, both
socially and politically, which have served to broaden or limit the application of the 1951

Refugee Convention, which is the key instrument offering refugee protection.

This is regardless of the argument advanced by scholars that it is of limited continuing vitality,
despite the fundamental importance of the Convention to the refugee law and the practice of
the UNHCR.**? This has in turn influenced the evolution of the international refugee law
regime. This section shall give a brief overview of the successes and failures of the UNHCR

with regard to the development of international refugee law, a responsibility outlined for the

organization under its Statute.”’
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3.3.1. Successes of the UNHCR

1. Its existence

In a similar manner to the 1951 Refugee Convention, one of the key strengths of the UNHCR
lies in the fact that it exists. When the UNHCR was created, it was to be a temporary
organization, with an operational duration of three years, mandated to protect and find durable
solutions to the two million refugees, resulting from the Second World War.??* A few decades
after its establishment, the Agency is still a vital and robust organization, which has adapted
and expanded its operations and mandate significantly alongside the rising refugee crises.”*
Its existence guarantees the protection of various groups and categories of refugees, who fall

under the auspices of the organization’s mandate.
2. The New York Protocol Relating to the Status of Refugees

By the mid-1960s. the Office of the United Nations High Commissioner for Refugees had
grown increasingly frustrated with its limited mandate, with growing refugee problems in
Europe and Africa that were beyond the technical reach of the Convention, and with a lower

than expected number of accessions to the Convention, especially among recently decolonized

African States.>?®

In 1964, UNHCR's Executive Committee recommended that the possibility of deleting the time
limitation clause of the Refugee Convention be examined. A Protocol based upon

recommendations of an international colloquium of legal experts was approved by UNHCR's

*1 Jones M, Refugee Politics: The Efficacy of the UNHCR,
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Executive Committee and forwarded to the General Assembly in 1966.2%7 The removal of the
time and geographical limitations eliminated the central anomaly between the Statute of

UNHCR and the Refugee Convention.??®

Davies advances the argument that it was necessary for the UNHCR to create the 1967
Protocol, in order to dispel the growing concerns by developing States about the applicability
of the 1951 Refugee Convention to their refugee situations, and to enable them to build a
universal profile across all regions, which would in turn forestall the proliferation of regional

refugee instruments.”’
3. The drafting of policy guidelines with regard to refugee law

Because the UNHCR is the sole organization responsible for addressing refugee crises, it has
had to handle contemporary refugee movements, which arise from circumstances not
envisioned in the Refugee Convention. While the Convention is a universal humanitarian treaty
designed to offer universal protection, the interpretation of the treaty differs from country to
country, »“which in some cases propagates the violations of human rights.?*'In this regard, to
allow its staff to effectively carry out their duties, especially in terms of refugee status

determination, it has produced guidelines which are intended to provide them with legal

aa
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interpretative guidance.”*® This paper brings up these Guidelines with particular concern for

groups of people, who do not fall under the protection of the Convention.

In 1991, the High Commissioner for Refugees adopted Guidelines on the Protection of Refugee
Women.>*? These guidelines acknowledge the problems experienced by women as refugees,
but also the plight they face as women, which reflect their gender. This includes protection
against sexual assault, and physical abuse, exploitation, and protection against sexual
discrimination.>** These guidelines enforce the place of the 1951 Refugee Convention, in that,
they require compliance with the Convention, and its Protocol, alongside other international

instruments, in ensuring the protection of refugee women.

In 2002, the UNHCR published guidelines intended to provide legal interpretative guidance
for parties involved in refugee status determination with regard to persons fleeing gender-
related persecution. These guidelines adopt a gender-sensitive interpretation of the 1951
Convention, by acknowledging that even though gender is not specifically referenced in the
refugee definition, it can influence, or dictate the type of persecution or harm suffered and the
reasons for this treatment. It therefore asserts that a proper interpretation of the definition of a

refugee. as provided in the Refugee Convention. covers gender-related claims.?*?

Acknowledging the fundamental nature of the right to freedom of thought, conscience, and

religion, and admitting the complexity of claims to refugee status based on religion, the
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UNHCR, in 2004, published Guidelines to enable the effective determination of refugee status.
These Guidelines realize the importance of religion in some individuals’ way of life, and how
it influences how they relate to the world. They assert that persecution for reasons of religion
may take various forms, including prohibition of worship, or serious measures of

discrimination imposed on an individual for practicing certain religions.?3

In 2009, the UNHCR issued Guidelines on how to carry out refugee status determinations in a
child-sensitive manner. The Guidelines highlight the specific rights and protection needs of
children in asylum procedures, by acknowledging the fact that traditionally, the provisions of
the Refugee Convention have been interpreted in light of adult experiences, meaning that

refugee claims made by children have been incorrectly assessed or overlooked.?¥

In recognition of the fact that individuals in many parts of the world experience serious human
rights abuses and other forms of persecution due to their actual, or perceived sexual orientation,
the UNHCR came up with guidelines in 2012, which are intended to aid in the determination

of refugee status for persons fleeing such a form of persecution.??®
4. The flexibility and adaptability of the Agency

In the face of the ineffectiveness and inadequacy of the traditional refugee status determination

procedures, the Agency adopted prima facie eligibility criteria for the status determination of

group refugees.??”

3¢ Guidelines on International Protection No. 6: Religion-Based Refugee Claims under Article | A (2) of the 1951
Convention and/or the 1967 Protocol relating to the Status of Refugees, 2004.

7 Guidelines on International Protection No, 8: Child Asylum Claims under Articles 1A (2) and 1(F) of the 1951
Convention and/or 1967 Protocol relating to the Status of Refugees, 2009,

% Guidelines on International Protection No. 9: Claims to Refugee Status based on Sexual Orientation and/or
Gender Identity within the context of Article 1A (2) of the 1951 Convention and/or its 1967 Protocoel relating to
the Status of Refugees, 2012.

*3% Nirmal B.C., UNHCR after Six Decades and Beyond.

56



3.5.2. Fuilures of the UNHCR

The period of the 1980s witnessed a significant change in the treatment of refugees by States.
During this time, the legal competence of the UNHCR rested on the Statute of the Office of
the UNHCR and the 1967 Protocol Relating to the Status of Refugees.?* The institutions of
refugee protection were under tremendous strain, given the political and ideological shifts in
the perception of the refugee problem following the end of the Cold War.?*' Due to the
increasing pressure on the asylum institutions in Europe and North America,* restrictive
measures began to apply to groups of refugees, with special attention paid to the definition of
a refugee provided in the 1951 Convention relating to the Status of Refugees. This period has
been described as a period of new wars, focused on traditional identities; nation, tribe and
]_24_1

religion.=** Kaldor argues that this resulted in a changed dynamic in forced migration from that

witnessed during the Second World War.**

In 1983. the UNHCR acknowledged the insufficiency of standards relating to the obligation of
governments towards refugees and asylum seekers.?* States’ treatment of asylum seekers and
refugees resulted in new legal issues which exposed gaps in the 1951 Convention.?* This can

be majorly attributed to the ambiguous nature of some of the key provisions of the 1951
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Refugee Convention, which were highlighted when States adopted narrow interpretations of

the Statute in an effort to limit the number of refugees coming into their territories.>*’

States capitalized on the weaknesses of the refugee regime in their policy directives and the
actions they took.*** The UNHCR had difficulty in alleging that such State actions were in
breach of specific provisions in the Convention.”* As a result, it could no longer fulfil its
supervisory and advisory role, as provided for under Article 8 of the Statute of the Office of
the UNHCR, as it could not count on the cooperation of States to take its advice on how to
remedy refugee issues.”" Thus. the points of contention between States and the UNHCR were
grounded on the content of refugee law.”*' This problem was compounded by the fact that the
Convention relating to the Status of Refugees does not provide a mechanism for the further

development of its standards.>?

However. there is a remedy somewhat with the adoption of regional Conventions, which apply
different standards to refugees, based on geographical considerations.>>® Regardless, the
problem still persists for the lack of an international Convention enshrining the broader
definition of a refugee. This means that despite UNHCR's acknowledgement of such
regionally recognized refugees.* the treatment of such persons is still primarily hinged on

their location. as opposed to the universality of their identity as refugees. This further
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accentuates the inconsistent standards which are to be applied by the Office of the High

Commissioner in the fulfilment of its mandate.

Given the complexities of UNHCR’s task in providing international protection, one of the
major issues confronting the Office is the adequacy of the available tools of protection, in
particular the legal tools.* It has been argued that the mandate of the UNHCR is a very
specific and unique tool available to the international community to respond to very specific
and limited aspects of humanitarian emergencies.>® In this sense, it is argued that the substitute
protection offered by the UNHCR and the whole regime of international refugee law is
positions precisely where national protection and prevention have failed. Thus, the mandate of

the UNHCR was intended to serve a very strictly and precisely defined need.>’

The stiff and fierce competition in which UNHCR finds itself in the humanitarian market in
recent years is another major challenge to the successful working and operations of UNHCR
in today's globalized world which is marked currently by the deepening global financial crisis
and unstable and unpredictable national economies of many of donor countries,>® which
created it and continue to support its work through voluntary donations, and whose interests it

continues to serve, alongside those of refugees.””
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3.3.3. Conclusion

It is extremely difficult to measure the effectiveness of the UNHCR, given the highly
politicized environment surrounding its work.*® The modern refugee regime has been
progressively implemented, becoming increasingly more operational and international in scope
until finally reaching its current embodiment in the post-Cold War UNHCR.?*! UNHCR not
only stretched its traditional mandate, of course, with the authorization of the competent organs
of the UN. but it also forged new tools, engineered innovative and imaginative strategies and

adopted flexible. realistic and pragmatic approaches to the refugee problem.?®?

Today. the refugee regime faces a period of transition, forced to adapt to increasing refugee
flows and enhanced restrictions among its member states. According to Barnett, the problem
that underlies the entire nature of this regime is that it is not the right of the individual to gain
that status. UNHCR is caught in a difficult position between traditional notions of respect for
territorial sovereignty and the need for international responsibility; a paradox which has

brought the refugee regime to an abrupt halt.?%?

Although states recognize that they cannot ignore the refugee problem, their lack of trust in the
system means that they are unwilling to tie themselves to a formal regime.” The problem is
that if states remain inactive then UNHCR will have to stretch its resources to cover the new

functions and situations that have become a de facto part of the refugee regime in recent
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years.”® Thus despite impressive changes to the responsibility and scope of the refugee regime,

national political and economic priorities are blocking benefits from the improved system.2%

The problem of the mandate gap in the protective activities of the UNHCR exists in the case
of some forms of displacement, particularly, natural disasters and calls for the development of
a framework to enable the UNHCR or any other humanitarian organization to respond to the

protection needs of the persons affected by disaster-induced displacement.?%

Given the nature. gravity, and magnitude of the prominent global crises, it is not possible for
UNHCR to cope on its own, without the involvement of the greater international community,

through the UN and other specialized agencies.?®

[n order to properly regulate the international refugee regime UNHCR must go beyond its
traditional state-centric focus to assume a more universal perspective that goes some way
towards rejecting absolute notions of state sovereignty.’*® In order for UNHCR to be of
significant value as an operational refugee regime it must retain support from domestic courts

; g ; S %
while enhancing its own supervisory capacities.?®

3.6. Expansion of the Mandate of the UNHCR within its Statute

It can. and has been, argued that finding a balance between the UNHCR’s core mandate, and

the extending request from the General Assembly in the 1990s and early twenty-first century
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has pulled the Agency in ways that contradict and at times undermine its refugee protection

mandate.>”"

The UNHCR has been diverted from its sole responsibility, which was refugee protection.
Instead, it focuses on human rights protection and the provision of humanitarian aid in certain
circumstances.””' But the UNHCR is not a humanitarian relief agency; and there are other
specialized international agencies which are better-suited to perform such tasks. This further
translates to the fading away of the Agency’s non-political character, with its increased
activities in in-country protection which is in its nature political and has political

19
consequences.”’

According to Barnett, an expansion of the mandate of the UNHCR to include IDPs could
involve a shift in the meaning of what the refugee regime represents, necessitating a
deconstruction of the entire refugee issue.?’® Further, arguments have been furthered that the
new mandate of the UNHCR fosters the non-admission policies of the affluent Western States;
which became particularly apparent after the Cold War period when refugee admission policies

lost their political importance.”™

The UNHCR in itself is unreceptive to suggestions to broaden its mandate.*”® notwithstanding
suggestions that the United Nations High Commissioner for Refugees must enhance the
supervisory framework of the regime, working with civil society, domestic courts, and
governments to find policies that facilitate respect for international obligations and attempt to

resolve refugee issues at home.>"®
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CHAPTER FOUR

THE NEED FOR REFUGEE LAW REFORM

4.1 Introduction

When peaceful protesters calling for government reform took to the streets in Southern Syria
on March, 15" 201127 they did not anticipate the instigation of civil war. The ensuing conflict
in the country has since been internationally recognized as the largest refugee and displacement
crisis of this century. with hundreds of thousands of people dead, 5.2 million Syrian refugees

and 6.3 million internally displaced Syrians.?™

The decades old system of international laws and agreements intended to facilitate the safe and
dignified processing of refugees is now clearly broken.?” Kimberly Curtis hypothesizes that
the Syrian refugee crisis is a symptom of a much larger problem.?* Part of the problem is the
unwillingness of most countries to address the issue of refugees unless it appears directly on
their doorstep: an approach which places undue strain on the countries nearest a conflict, such

as Lebanon and Jordan, leaving the issue to fester until it explodes.?*!

According to Hathaway. this is the first time the developed world experienced a little bit of

what the less developed world has had to routinely put up with.282 Policies that had been fairly
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effective at ensuring that refugees never reached European borders have broken down under
the pressure of mass movements from Syria and European governments have gone into crisis
mode.** This has further drawn attention to the pre-existing weaknesses in the international
refugee regime, which isn’t delivering results for refugees or States. Other States have
reacted to the refugee crisis, both in Syria and globally, by enforcing more stringent refugee
policies and measures intended to curb the inflow of refugees. This is the case most notably in

Australia.

Since World War 11, and by 2013, Australia had accepted 7.4 million migrants, and 800,000
refugees, the highest number of per capita refugees of the 195 UN countries. With preference
for an “open door™ policy, this meant that anyone who arrived could stay. This in turn placed
pressure on almost every part of Australia's economic. social, cultural and political structures,
stretching our traditional tolerance, acceptance and bipartisanship to the limit. This further
translated in high financial costs owing to the financial costs incurred by States that host or

resettle refugees.”™

It has been suggested that perhaps the only way to find a lasting solution is to look to the 1951
Convention Relating to the Status of Refugees. In light of the argument that the conditions that
made it necessary to draw up the 1951 Conven[i;m and its protocols have changed enormously
since then, it is suggested that the UN draw up new protocols that take into account facts on

the ground now. as opposed to those of 60 years ago.**® The essence of this chapter is to
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determine the necessity of amending the 1951 Convention and consider the volatility of

overhauling the entire refugee law regime.

4.2 Debates Surrounding the Current Refugee Regime

As the global community continues to strain under the weight of the current global crisis,
questions have been raised over whether the document is still relevant, or whether the
obligation of signatory states too great.*” What the current refugee crisis has shown is that the
UN Refugee Convention and the rights and obligations which flow from it are inadequate and
need to be fundamentally revised.”®® The 1951 Convention does not provide States with the
conceptual and normative tools necessary for adequately protecting many vulnerable
individuals in the current international climate.”®” However, it being the only universal refugee
instrument, challenging the Convention poses a threat to the international protection

framework built up over a long duration of time.?"

4.2.1. The Office of the United Nations High Commissioner for Refugees

The United Nations Office of the High Commissioner of Refugees is the guardian of the 1951
Convention Relating to the Status of Refugees, and its mandate is crucial to the proper
functioning of the entire refugee regime. As such, there cannot be a proper discussion on
refugee law reform, without a consideration of the necessity of the expansion of the mandate

of the UNHCR.
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The Statute of the UNHCR establishes the organization and its mandate as humanitarian in
nature.””! It has been argued that the institutional apparatus for dealing with refugee crises

suffers from the same infirmities as the substantive principles of international refugee law.??

However, the UNHCR has found it necessary to avoid its humanitarian roots and extends itself
beyond the legal definition of a refugee and operates on its own criterion of “well-founded fear
of persecution™*”* Outside its direct mandate, it has supported innovative responses. working
to provide protection for asylum-seekers and refugees protection through safe havens, and

acknowledging the value of supplementary forms of protection for persons not covered under

the Convention.”™

The Agency has been applauded for the manner in which it has continually recognized the
changing realities of displacement. and the fluctuating nature of States” interests, and for how
it has adapted accordingly, continually broadening its remit.?*> Consequently. while the
refugee regime buckles under the current crisis, the UNHCR continues to function, promoting

the respect and upholding of refugees’ rights.?®

On the other hand, it has come under direct criticism by governments for taking on an advocacy
cum prosecuting judge role, rather than assisting States to cope with the altered refugee

situation.””” This argument has largely been vocalized by States supporting large refugee
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populations. who cite their indignation over the lack of progress through the UNHCR on

burden sharing.””®

These arguments require a closer examination of the role of the UNHCR, especially in light of
contemporary refugee movements. According to Khalid Koser, some of the issues that would
be up for consideration include the interplay between the UNHCR, the International
Organization for Migration and other UN agencies. Similarly, the interaction between the
UNHCR and other institutions that deal with issues that impacf displacement, on the premise
that in some cases the UNHCR may be better suited to take action at the international level,

rather than assume direct responsibility, and vice versa.?”

4.2.2. The 1951 Convention relating to the Status of Refugees

The 1951 Convention Relating to the Status of Refugees superseded older forms of
international protection which were aimed at marginalized groups at odds with the power
structures of their homelands. They were largely designed to offer absolute protection to
victims of upheaval. displaced by cataclysmic historical events; and as such, these regimes

conferred relief on designated classes based largely on their unprotected status,*

It has been argued that even if the 1951 Convention Relating to the Status of Refugees were to
be replaced by a new Convention today. there is no guarantee that the latter would have fewer
problems or that it would be more generous in either its definition of a refugee, or its scope, as

compared to the current Convention.*"!
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The notion has been raised that, in principal, the codification of refugee status in the
Convention looks as relevant today as it was when it was first drafted, and as it consequently
appears in the 1967 Protocol. On the other hand. this gives rise to the contention that if the
definition of a refugee remains as valid as it was, then the whole system of refugee law would

be at risk. because of the degree of change in the international context.’®?

According to Guy Goodwin-Gill, the danger of attempting to negotiate a new Convention is
that there will be loss of what is already there; with the effort itself proving detrimental to a
system which has brought a certain measure of protection to millions of people over the
years.’? This position has been supported by Phil Cole, who is of the opinion that if the
definition is opened up for renegotiation, powerful States with an interest in limiting freedom
of movement will make it less, rather than more, generous.*** This would in turn jeopardize
the rights, principles and standards it enshrines.?> In any case, opening up the Convention may
have implications for other treaties which offer a basis for refugee rights,** like the Universal
Declaration of Human Rights. which serves as a common standard of achievement for all

persons and nations.*"’

First and foremost, it is imperative that this dissertation acknowledge the vitality of the 1951

Convention Relating to the Status of Refugees. To begin with, owing to the fact that it is both
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a status, and rights-based instrument.’%® the Convention is fortified by a number of fundamental
principles, predominantly non-discrimination. non-penalization and non-refoulement, which
set the minimum standard of treatment by host States towards refugees, and ensure that

protection is afforded to all refugees without discrimination."”

Secondly. the Convention enumerates a set of rights for refugees, which recognize the fact that
these people have fled their homes and no longer enjoy the legal protection afforded by their
home governments, for example, the rights to access to courts,’'’ education,’'’ and
employment,*'? among other economic, civil and social rights.*'* Along the same lines, it also
provides for rights specific to refugees. which include protection from penalties for illegal

entry?'* and the right not to be sent back to their home countries.?'?

Speaking to BBC News, Cathryn Costello*'® opined that regardless of its shortcomings, the
Convention is relevant and plays a vital role insofar as being the benchmark by which treatment
of refugees by States is assessed.’'” She does not contemplate that a new Convention would be

the best response.’'® owing majorly to the current global climate.
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Additionally, Jane Mc Adam?'? argues that the Convention was not designed to protect every
displaced person in the world. and neither was it meant as a means to bypass migration controls,
but rather poses a careful balance of the needs of refugees and governments.’” She further
says that the Convention just needs political will to do its job, positing that as it is, the
Convention provides a principled, predictable, universal, and solutions-oriented system: and
remains fit for its purpose.’*! A similar position has been held by Erika Feller, who argues that
the fact that there are so many refugees in the world today without protection is not the fault

of the Convention, but rather the lack of political will to implement it.3??

This has been owed majorly to the Convention’s exilic bias, where it imposes obligations on
the host States and governments, which are increasingly burdensome to realize, but none on
the States of origin, either to address the conditions that cause refugees to flee their homes, or
concerning the rights of returnees.?** The Convention provides protection after flight, but does

not address the initial causes for flight making it a reactive rather than a proactive instrument.’>*

4.2.3. Recommendations
When answering questions about the new UNHCR Guidelines on International Protection,
Volker Turk, postulates that the Guidelines show that it is not about a broadening of the refugee

definition. but rather an explaining and updating of the understanding of the definition in
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today’s context.*® In the same light, UNHCR Chief Spokesman, Adrian Edwards, is of the
opinion that the 1951 Refugee Convention is a flexible and adaptable instrument; so much so
that. even if the harsh realities are not explicitly acknowledged in the text of the Convention,
the instrument in itself is capable of taking on more meanings. As such, it should be viewed as

something to build on, rather than to be reconstructed.??

While it is true that the Convention’s focus on solutions is one of its strengths, it also reflects
the situation of the refugees for whom it was established: people who had already been forced
from their homes.*®’ Further, neither the Convention, nor the UNHCR, whose work is
grounded on the Convention, were envisaged to deal with new refugees after solutions had

been found for those displaced across Europe after the Second World War.3?8

According to Laura Ferracioli, there are three key elements which must be met in a Refugee
Convention: (i) its specification of who qualifies for protection must be appropriately
inclusive: (ii) its assignment of legal responsibility to States must adequately track their prior
moral responsibility, and (iii) its text must give clear guidance on how migration sits with other

moral responsibilities that recipient States typically have.**

To begin with, the Conventional definition of a refugee is problematic because it is under-
inclusive.*¥” A proper definition of a refugee ought to acknowledge the different ways in which

citizens become dependent upon migration in order to protect and promote human rights that

5 UNHCR Website, Q&A: The 1951 Refugee Convention ‘is as relevant today as it was at the time’, published
on December. 2 2016, available at http://www.unhcr.org/news/latest/2016/12/584036047/qa-1951-refugee-
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are necessary for a minimally decent life.**' The thrust of this argument being that, aside from
political persecution. there are other sources of vulnerability that push people out of their
countries of origin.**? Costello highlights the problematic distinction between persons fleeing
political types of persecution and persons fleeing indiscriminate risks, owing to the narrow

definition of a refugee as provided in the Convention.**?

One of the more unfortunate, and unintended consequences of the narrow interpretation of the
Conventional definition of a refugee is the growth in people smuggling, which exposes
refugees to risk and vulnerability.’** Because the Refugee Convention no longer provides
protection for a sizeable portion of those fleeing their homes, nor is it able to adequately protect
states’ rights to manage migration and their borders with requisite integrity,*** the refugee

movement has become a hub of profit for the illegally thriving people smuggling business.?3¢

On this basis therefore, an inclusive definition of a refugee is as a person who cannot secure
their most fundamental human rights without migration.**” This introduces the concept of
human rights to the refugee discussion; a notion which is the subject of intense discussion
among scholars of both fields. A suggestion has been raised that the new Convention lists the
human rights considered fundamental for the conduct of a minimally decent life and accepts a

presumptive right to immigrate on the part of those who cannot access such rights without

immigration. >

*I Ferracioli L, The Appeal and Danger of a New Refugee Convention,

32 Ferracioli L, The Appeal and Danger of a New Refugee Convention,

%3 BBC News, Would A New Convention Help Refugees?

1 Koser K. Australia and the 1951 Refugee Convention.

3 MeAuliffe M, Koser K, Unintended Consequences: How migrant smugglers are explmtmg, the international
protection system. Advance Essays. Opinions and Ideas on Public Policy, 2015,

0 Koser K. Australia and the 1951 Refugee Convention,

7 Ferracioli L, The Appeal and Danger of a New Refugee Convention.

W Ferracioli L, The Appeal and Danger of a New Refugee Convention.

72



Further, rather than allow the conception of migration as the solution to problems, a new
Convention should promote the role of the UNHCR as the lighthouse of the refugee regime.
This is by explicitly acknowledging the role of the UNHCR in developing policies and
guidelines that relate to all groups of persons, who, in layman’s terms would qualify as
refugees. including asylum-seekers and the internally displaced. This would enable the
UNHCR to develop better protection mechanisms for all groups falling under the refugee

regime.

Secondly. with regard to moral responsibility, Ferracioli suggests the consideration of costs
which will be incurred in the inclusion of refugees. Taking the example of poor, and developing
countries, she argues that such States are constrained in their ability to appropriately include
large numbers of refugees, majorly due to the costs involved.’>® The worry is that it could
become too burdensome for each individual State to provide membership to all genuine
refugees who make their way into their borders,** a position that has been avidly supported
by Cathryn Costello. who identifies the lack of international responsibility sharing as the real
deficit in the refugee regime.*! In this regard, what is needed in terms of reform, is a refugee
regime that strives for accountability and imposes sanctions on States that cause

displacement.’*?

The conception of a form of burden sharing. streamlining criteria for refugee status
determination would reduce the asylum burden on host States,*** meaning that, States can

accept a presumptive right to immigrate on the part of refugees, and a right not to bear

39 Ferracioli L, The Appeal and Danger of a New Refugee Convention.
0 Ferracioli L, The Appeal and Danger of a New Refugee Convention.
1 BBC News. Would A New UN Convention Help Refugees?

2 Koser K, Australia and the 1951 Refugee Convention.

M3 Koser K. Australia and the 1951 Refugee Convention.

73



unreasonable costs when providing membership to those entitled to international protection.’**
In this way, a new Convention would accommodate the concerns of both refugees and host

345

governments,”* which includes provisions for legal protections which would balance the needs

of refugees escaping conflict and persecution. with governments’ security concerns.*

In the same vein, the new Convention ought to be explicit about and sufficiently sensitive to
the fact that some vulnerable individuals can be helped in their own State of citizenship, while
others can be helped by integration into new political communities.**” It is therefore the duty
of States to find a way to discern between vulnerabilities that trigger a duty of inclusion and

those that do not, to create a priority system to avoid the incurring of high costs.’*®

In the end this translates to the acquisition of a more nuanced understanding of States” moral

responsibility towards foreigners in need.* This argument has been supported by Philip
Cole.*" who feels that if there is a new Convention in international law which States have

signed up to. it translates to a clear picture on who has rights and who needs to meet them.*>'

A new Convention would be the foundation of the refugee protection regime, where the actions

of States would be guided, and they would not have discretion on how to treat refugees.’>?
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refugee law rights accrue from a legally recognized status.’>® Despite this, it is imperative to
note that refugee protection is a rights-based, and rights-driven concept, and as such refers to
the act of respecting and upholding the core human rights of refugees and means elimination
of any disability which may arise for the lack of national protection through the conferment of

refugee status on the individuals taking refuge in another country.*”

The debates surrounding the contested interaction between human rights law and refugee law
are of profound significance because they significantly impact on the approach to be taken to
current arrangements and future reform.** This is despite the view of some human rights
lawyers and scholars of refugee law as too embedded in domestic immigration law and
institutions.*®' National and regional jurisdiction has been applied to overcome some of the
stipulations of the Convention in law; and where these cannot be easily overcome legally,
States flout the Convention to try reshape it to contemporary settings, meaning that the
standards set in the Convention are no longer applied consistently.?*> According to Khalid
Koser. this risks triggering a “race to the bottom™, where the “winner” is the country that can

interpret the Convention most restrictively, reducing its appeal to asylum-seekers.*®?

According to Harvey, if refugee law is tired, anachronistic and a distraction, then it may mean
that strategic energy is directed elsewhere.’® However, if it is regarded as of fundamental and

ongoing relevance. then tactical thought might be invested in its reconstruction and
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promotion.’®> He further posits that human rights law informs refugee law to the extent that
the relevance of the latter is questioned, by shifting the focus towards human rights abuses and
violations. However, even the human rights agenda out of which the UNHCR was born is

increasingly coming under strain.

Such reform would integrate human rights advances more fully into existing international
refugee law. There remains a worry that the potential strength and specificity of refugee
protection might be undermined in well-meaning efforts to promote human rights. In this
understanding. human rights law is vital, but has instrumental value in keeping the refugee
definition relevant and objectively delimited, developing the interpretation of specific
guarantees of refugee law, and securing additional protections to refugees in general and to

specific groups of refugees.

As is. refugee law is a limited regime, because of the lack of tenability of the fetishism of the
Geneva Conventions. The effective implementation and enforcement of international standards
is a core element in the tackling of the root cause of refugee movements. The potential
normative reach of international human rights law does not mean that States are ready to

welcome and accept a new and expanded approach to the definition of a refugee.

Human rights law and refugee law are limited mechanisms for the protection of refugees.
asylum seekers and the forcibly displaced. Refugees do not only benefit from the rights
contained in the 1951 Refugee Convention, but like all those forcibly displaced, also exist

within a framework of human rights standards and institutions. The “every one™ of
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international human rights, underpinned by the principles of equality and non-discrimination.

suggest that what matters as a starting point is the fact of being human.

Assuming refugee law as an integral part of human rights law has both legal and political
implications which are intrinsically interconnected: acknowledgement of which paves the way
towards radical change in perception.’®” However, it reaches a dead-end as human rights law
because it collides with the principle of national sovereignty, a reality which consistently

compromises human rights law.?*%

4.3.2. Hathaway's Model for Refugee Law Reform

Hathaway posits that the normative foundation of the 1951 Convention remains sound and is
a sufficient basis for the revitalization of the refugee regime.’®” He argues that there is a
misunderstanding as to the authentic framework of the international refugee law regime which
leads to an assumption that it is unsuitable in handling contemporary refugee flows.’” The
problem. he further argues. is in the complete failure by the UNHCR and States to innovate

the way we actually deliver protection.’”'

He proposes a model which utilizes the flexibility afforded by the existing body of law to retool
the refugee law regime at an operational level,*”* where the Convention is retained in its current

form but its implementation mechanisms are completely overhauled.’”® This would require a
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revitalization of the UNHCR. where it would have authority to allocate funds and

responsibilities and to administer an international refugee status determination system.

4.4 Conclusion

The fundamental importance of the international refugee law regime is not in doubt, especially
with the overwhelming global refugee crisis. States and international organizations recognize
the important role played by the Refugee Convention and the even more challenging one
played by the UNHCR. However. even as these instruments are applauded for their resilience,
they have also been acknowledged as imperfect, from the way they are constructed, and
interpreted, to the manner in which they are applied. Such imperfection has had ramifications

for all parties involved. including a notable rise in cases of human trafficking.

While the idea of an overhaul of the entire regime sounds necessary. and appealing. scholars
and experts in the field of refugee law feel that the current global climate would not foster an
accommodating State practice. Bearing in mind the complimentary role of the UNHCR to the
activities of States, such reform would serve to hinder the UNHCR’s fulfilment of its mandate,

leading to the eventual collapse of the entire regime.

The UNHCR recommend the visualization of the Refugee Convention as an adaptable. and
flexible tool, which has the potential to apply to diverse situations, depending on how its
provisions are construed. This means that even though the Convention does not expressly
provide for certain groups of persons, if its terms are generously applied, then such persons

would fall under the ambit of the Convention.

This is a very confusing position, particularly with regard to State practice. Literature on the

drafting of the Convention suggests that the Convention was not designed to protect refugees
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arising from all displacement-causing events; rather it was a means of protection for the

displaced victims of the Cold War.

In light of the existing refugee crisis, it is prudent to take on a humane position, and view the
provisions of the Convention with regard to human rights norms, which are ultimately, the
backbone of refugee law. In this manner, the definition of a refugee would broadly apply to
persons who are unable to access the fundamental, basic, human rights necessary to achieve a
minimally decent life: an application which calls to the innate humanity in every individual,

and the generosity of each State.
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CHAPTER FIVE

RECOMMENDATIONS AND CONCLUSION

5.1 Conclusion
The 1951 Convention relating to the Status of Refugees is the cornerstone and the center of the
international legal framework for the protection of refugees. It offers the definition of a refugee

and provides for the basic minimum standards for their treatment.

However, in the wake of the current global refugee crisis, the system of international laws and
agreements intended to facilitate the protection of refugees is falling apart. To begin with, the
Convention’s definition of a refugee does not cater for a majority of today’s displaced
population. In the twenty-first century, factors driving migration are vastly different from the

factors that prompted the drafting of the Convention, and consequently, the 1967 Protocol.

Under the threat of collapse of their national systems, social, economic and political, States are
unwilling to open up their borders to refugees: instead, adopting a restrictive interpretation of
the Convention’s provisions. This decision cannot be held against them, as accommodating
refugees involves a number of challenges, some of which the international community cannot

begin to comprehend.

The United Nations Office of the High Commissioner for Refugees (UNHCR), in accordance
with its mandate, has stepped in, in its complimentary role to ease the burden of States. The
Statute of the UNHCR provides for the extension of the competence of the Agency to the
promotion of Governments’ execution of measures intended to improve the situation of
refugees. However, the restrictive application of the provisions of the Convention poses a
problem to the UNHCR’s accomplishment of its mandate.
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This is primarily because, there is a separation between the Convention’s provision for the role
of the UNHCR. and the role of the UNHCR provided for in the Agency’s Statute. This means
that some ol the specific vulnerable groups provided for under the UNHCR Statute, are not
covered under the Convention. Consequently, States are adamant to allow UNHCR activities

in their territories with regard to such persons.

This is one of the challenges that necessitates discourse on the reform of the international
refugee law regime, an issue that is the subject of much debate by both scholars, and
practitioners of refugee law. On the one hand, there is no guarantee that an overhaul of the
regime will bring about the change, both States, and refugees direly need. On the other. it is
possible that a new legal regime regarding refugees could offer protection reflective of the
challenges refugees face in this century. In broad terms, this refers to security, and basic human

rights, which includes children’s, and women’s rights.

Further, the UNHCR bears heavy criticism, with particular regard to its mandate. It has been
postulated that the Agency acts wu/tra vires because of the means it implements in fulfilling its
mandate. where it. at times goes beyond its stipulated humanitarian, non-political nature in
cases where it cannot rely on the cooperation of States. While this dissertation is not opposed
to a healthy coloring outside the lines, it is cautious of the position such actions leave the
Agency. where it is open to exploitation by States, especially donor States who use its activities
to further their own agenda, which further means that the UNHCR’s role, with regard to the

development of international law. will be biased in favour of such States.

Some of these critics recommend the amendment of the foundational Statute, a position this
dissertation supports. with reasonable justification. Being the watchdog of the refugee regime.

the success of the Convention hinges strongly on the existence of a feasible organizational
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structure of the parent body, which envisions the challenges the organization would face in

light of the contemporary refugee problem, and propose durable, and sustainable solutions.

5.2 Recommendations

5.2.1. To the UNHCR

As the core of refugee law’s institutional framework, the UNHCR is in a unique position to
facilitate the change in perception of the Refugee Convention and promote a deeper
understanding of its provisions. It is important, that aside from fostering State activities in
relation to refugees, the UNHCR also take it upon itself to sensitize States on the fundamental
importance of the Convention. This would be through highlighting the strengths of the
Convention, chiefly, the fact that it is an existent instrument, capable of evolution to suit the

current crisis.

In line with this sensitization agenda, the UNHCR, being a humanitarian organization, should
approach the refugee dilemma from a humanitarian perspective. Bearing in mind that the
UNHCR is not a helpless victim to the evolution of refugee law, either through the General
Assembly resolutions, or the Executive Committee directives, it should subscribe to the ideals
theorized in international human rights instruments in fulfilling its extended mandate. This
implies that the Agency should not be blind in its pursuit of its elusive mandate, but rather,
should be open to the principles and ideals which form the heart of the regime. Such principles,
being acceptable. and applicable universally, are international customary law. This means that
the UNHCR has the ability to quash all States” denial to the performance of its mandate in their

sovereign territories, by virtue of the fact that they subscribe to these higher ideals.

Additionally, refugees being human beings are subjects of human rights law; thus, all human

rights instruments apply to them. The UNHCR should endorse the enlightenment of refugees
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on their rights. both under the Convention, and under international human rights law. This is
premised on the fact that one cannot fight for something they do not know they have or are
bound to lose. Hence, if refugees were educated on their rights, then they would be in a better

position to defend themselves. and their rights, in turn making the work of the Agency easier.

In line with this supposition, the Agency has been the subject of much criticism regarding its
expansion of its mandate, particularly when it does this of its ownaccord. Being the established
guardian of refugee law, its need to keep a hold of all matters pertaining to refugees is
understandable. Additionally. the magnitude of the Agency allows it to diversify, so to speak,
albeit ineffectively. As the number of refugees has grown globally. there have come into
existence other humanitarian organizations, which address refugee issues, some of which may
be in a better position to address some of the issues that arise pertaining to refugee law. On this
note. the Agency should adopt a specialization mechanism, where it utilizes its magnitude to
accomplish its set objectives. Alternatively, it could operate within the parameters set in the

Statute of the UNHCR and allow other organizations to address issues that are outside its scope.

This could imply the Agency taking on a supervisory role, where it works with civil societies,
domestic courts and governments, to find policies that facilitate respect for international
obligations, and attempt to resolve refugee issues locally. This involves the formation of local
committees, tasked with conducting research on factors that cause displacement within their
localities, and recommend means through which such could be vitiated. This would rectify the

criticism that the Convention acts reactively, as opposed to proactively.

The UNHCR’s claim that the Convention is still as fit for its purpose in present day. as it was
in 1951, elucidates the Agency’s anti-reform stance. The foundation of this argument on the

adaptability. and flexibility of the Convention is however misleading, owing to the fact that it
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does not take into account States’ reactions to the burdens the Convention places upon them’
and neither does it provide a margin for lack of political will. Therefore, the Agency needs to

revisit its idealistic perception of the Convention as the be-all and end-all of refugee legislation.

It would be imprudent to undermine the role of States in the vast field of refugee law. After
all, they are the major actors in the vast field of international law. To allow the integrated
application of refugee law universally, it is a prerequisite that States ratify the legislative
instruments, on which the refugee regime is based. Given the unpredictability of events causing
displacement, the ratification of the Convention and the UNHCR Statute would guarantee that
in the event of a displacement-causing catastrophic occurrence, refugees would have safe

haven in neighboring countries.

On a similar note, the ratification of refugee law instruments would have a significant impact
on the formulation of burden-sharing mechanisms between States, where each State’s capacity
to offer refuge is recognized, from both an economic, and social standpoint. This will ease the
burden on developing States which lack the necessary tools, both legislatively and

institutionally, to facilitate the safe hosting of refugee populations.

State actions with regard to refugees are complemented by those of the UNHCR, meaning that,
there cannot be effective UNHCR, humanitarian action within the sovereign territories of
States if there is no action on their part. Therefore, this dissertation recommends the adoption
of proactive measures by both the displacing States and the host governments, in finding
speedy and durable solutions to the refugee crisis. In the same way the UNHCR is advised to

come up with local committees focused solely on the factors causing displacement within
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States. such action is also recommended to States, where committees establish the causes of

displacement within their countries and find durable measures to curb such influences.
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