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[bookmark: _Toc26460128][bookmark: _Toc38006537]ABSTRACT
[bookmark: _gjdgxs]The main objective of this dissertation is to discuss the path towards distribution and governance of the 10% royalties allocated to host communities under section 183(5) of the Mining Act[footnoteRef:1]and Article 69[footnoteRef:2] of the Constitution. There has been concerns raised about the government holding the 10% royalties due to host communities despite the continued mining operations in Kenya. The  Ministry of Mining ,through the former Cabinet Secretary, Dan Kazungu reported  that, ``The Government is still holding on to hundreds of millions of shillings belonging to communities in mineral-rich  regions citing lack of a framework through which it can forward the money to the communities despite the increased  mining operations.’’ [footnoteRef:3] [1:  Section 183(5), Mining Act(No 12 of 2016)]  [2:  Article 69, Constitution of Kenya (2010).]  [3:  Macharia Kamau, ‘Lack of Rules Cause Delay in Remittance of Royalties to Counties and Communities’, Standard Media, https://www.standardmedia.co.ke/article/2001271313/why-the-government-has-not-paid-communities-mineral-royalties,27th February 2018.] 

 The lack of appropriate structures and governance policies for the distribution of 10 % mineral royalties due to host communities pursuant to Section 183(5) of the Mining Act 2016 impedes on provisions of Equitable Distribution of Mineral resource wealth enshrined in Article 69 of the Constitution of Kenya. This set of circumstances hinders the host communities from receiving their just dues accruing from the mining operations and this in turn slows down expected development of these host communities. 
In analyzing the distribution and governance of the 10% mineral royalties owed to host communities, this paper seeks to find out:  the current structural distribution frameworks and governance policies, the current legal regime governing the distribution of 10% mineral royalties to host communities, the shortfall of the legal regime in legislating on mechanisms of distribution and finally study International Best practice employed by Botswana  in distributing royalties that Kenya could incorporate. The paper also highlights some of the principles that may need to be entrenched within the distribution and institutional framework mandated to distribute the 10% mineral royalties to host communities.
The paper concludes by giving recommendations that may improve the distribution and governance of the 10% mineral royalties allocated to host communities.
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[bookmark: _Toc26460129][bookmark: _Toc38006540]1.0 CHAPTER 1: INTRODUCTION
[bookmark: _30j0zll][bookmark: _Toc26460130][bookmark: _Toc38006541]1.1 Background of the Study 
Kenya has recently been experiencing a boom in the mining sector. This boom is attributed to the increased discovery and exploitation of commercially viable minerals[footnoteRef:4] such as; Titanium, Diamond Gold, fluorspar, diatomite, amongst many others.[footnoteRef:5] Investments by multinational mining corporations such as Base Titanium, that mines mineral sands on large scale in Kwale,[footnoteRef:6] has been witnessed. Prior to this, large scale mining had not been a prominent feature in the country and the revenue collected from the mining operations was minimal.[footnoteRef:7] [4:  Ambani J and Wasunna M, Mining Law: `Commentaries on Kenya’s Framework Legislation’, Strathmore University Press, Nairobi, 2018, 9.]  [5:   Mining (Prescription of Royalties on Minerals) Regulation, (Legal Notice No 187 of 2013).]  [6:  Brown M: Mining in Kenya, `The start of a new era?’, 2013,1 ]  [7:  Ambani J, Drilling Past the Resource Curse? ‘Essays on the governance of extractives in Kenya’, Strathmore University Press, Nairobi, 2018, 30.] 

The mining operations are expected to significantly contribute towards Kenya’s economy through the mineral fiscal regime. The fiscal regime is characterized by taxes, license fees and royalties.[footnoteRef:8] With expected rise in the mineral revenue in the country, there was need for the government to develop a more robust legislation that will govern the equitable distribution and governance of the revenue accrued from mining operations.  [8:  Section 183, Mining Act (Act No 12 of 2016). ] 

 Article 69 of the Constitution mandates the state to ensure sustainable exploitation, utilization, management and conservation of natural resources.[footnoteRef:9] Ownership all the natural resources vests within the country in the National Government to hold in trust of its citizens.[footnoteRef:10]Natural resources as defined by the Constitution include; rocks, minerals, fossil fuels and other sources of energy.[footnoteRef:11] Article 69 places a burden on the state to ensure that accruing benefits from natural resources are equitably shared and utilized for the benefit of the people of Kenya.  [9:  Article 69, Constitution of Kenya (2010).]  [10:  Article 62(3), Constitution of Kenya (2010).]  [11:  Article 260, Constitution of Kenya (2010).] 

In keeping up with Article 69[footnoteRef:12], the Mining Act 2016, was enacted to provide guidelines for equitable sharing and distribution of mining revenue. Particular interest is on section 183(5) which provides a ratio for the distribution of mineral royalties to different prescribed parties[footnoteRef:13]. The prescribed ratio being 70% national government, 20% for the county government and 10% for the host community.[footnoteRef:14] [12:  Article 69, Constitution of Kenya, (2010).]  [13:  Section 183(5), Mining Act (Act No 12 of 2016).]  [14:  Section 183(5), Mining Act (No 12 of 2016).] 

Despite having a prescribed ratio for sharing the mineral royalties, equitable distribution and governance of the mineral royalties to host communities is not yet a reality in the current state of play. This current status was confirmed by  Ministry of Mining ,through the former Cabinet Secretary, Dan Kazungu, who reported that, ``The Government is still holding on to hundreds of millions of shillings belonging to communities in mineral-rich  regions citing lack of a framework through which it can forward the money to the communities despite the increased  mining operations. [footnoteRef:15] [15:  Macharia Kamau, ‘Lack of Rules Cause Delay in Remittance of Royalties to Counties and Communities’, Standard Media, https://www.standardmedia.co.ke/article/2001271313/why-the-government-has-not-paid-communities-mineral-royalties,27th February 2018.] 

 The Mining Act provides the ratio for sharing mineral royalties but does not provide a mechanism through which the mineral royalties owed to the host communities will be distributed .This lacuna risks the 10% royalties being spent on other purposes than the intended ones. It also hinders the host communities from receiving their just dues from the mining operations which slows down further development of the host communities. For this reason, there is need for implementation of regulations that will guide and govern the distribution of 10% mineral royalties to host communities. Legal clarity of distributional structures and governance policies enhances efficient and sustainable distribution and management of the royalties. Good governance structures and policies also facilitates transparent, accountable and equitable distribution of mineral royalties to host communities
[bookmark: _1fob9te][bookmark: _Toc38006542]1.2 Problem Statement 
The Mining act in section 183(5) prescribes host communities to receive 10% of the mineral royalties.[footnoteRef:16] The Mining Act however, fails to prescribe a structure or mechanism to actualize the distribution of mineral royalties to host communities. This has resulted in the current state of play where host communities have not yet received the10% mineral royalties owed to them despite mining operations going on in their communities. This current status was confirmed by  Ministry of Mining ,through the former Cabinet Secretary, Dan Kazungu, who reported that, ``The Government is still holding on to hundreds of millions of shillings belonging to communities in mineral-rich  regions citing lack of a framework through which it can forward the money to the communities despite the increased  mining operations. [footnoteRef:17] The lack of distribution structures and governance policies to manage distribution of 10% mineral royalties puts the royalties at risk of being spent on other purposes other than the prescribed purpose, creates room for embezzlement and misappropriation of the funds and hinders development of the host communities.  [16: Section 183(5), Mining Act (No 12 of 2016).]  [17:  Macharia Kamau, ‘Lack of Rules Cause Delay in Remittance of Royalties to Counties and Communities’, Standard Media, https://www.standardmedia.co.ke/article/2001271313/why-the-government-has-not-paid-communities-mineral-royalties,27th February 2018.] 

[bookmark: _Toc38006543][bookmark: _3znysh7]  1.3 Research Objectives 
This study seeks to examine the following issues:
1. The role of royalties as a mineral fiscal regime and the mode of collection.
2. The current legal regime governing the distribution of Mineral Royalties to Host Communities. 
3. The current distribution structures and governance policies for the distribution of 10% Mineral Royalties to host communities. 
4. How governance policies can be strengthened to ensure the 10% mineral royalties are distributed to host communities in a sustainable and efficient manner.
5. The best International distribution and governance structures that will facilitate sustainable and efficient distribution of the 10% Mineral Royalties to host communities.
[bookmark: _2et92p0]

[bookmark: _Toc38006544]1.4 Hypothesis
The lack of appropriate structures and governance policies for the distribution of 10 % mineral royalties due to host communities pursuant to Section 183(5) of the Mining Act 2016 impedes on provisions of equitable distribution of mineral resource wealth enshrined in Article 69 of the Constitution of Kenya. 
[bookmark: _tyjcwt][bookmark: _Toc38006545]1.5 Research Questions 
The study will attempt to respond to the following issues:
1. How are mineral royalties collected and administered?
2. What is the current legal regime governing distribution of Mineral Royalties?
3. What is the current state of play in the distribution of 10% Mineral Royalties to the Host Communities?
4. What distributional governance practices could be put in place to actualize the distribution of the 10% mineral royalty allocated to host communities?
[bookmark: _Toc26460131][bookmark: _Toc38006546]1.6 Justification of the Study 
There has been a critical consideration on how the distribution of the 10% Mineral Royalties, prescribed by section 183(5) of the Mining Act, will get to the host communities. This concern was echoed by the former Mining Cabinet Secretary, who confirmed `the Government to  is still holding on to hundreds of millions of shillings belonging to communities in mineral-rich regions citing lack of a framework through which it can forward the money to the communities despite the increased   mining operations.’ [footnoteRef:18]  This current situation has been facilitated by the shortage of appropriate distribution structures and governance policies that will ensure the host communities receive their 10% royalty share.  [18:  Macharia Kamau, ‘Lack of Rules Cause Delay in Remittance of Royalties to Counties and Communities’, Standard Media, 27th February 2018, https://www.standardmedia.co.ke/article/2001271313/why-the-government-has-not-paid-communities-mineral-royalties,27th February 2018.] 

There is urgent need for implementation of regulations that will create defined distribution structures and governance policies to monitor the distribution of 10% mineral royalties to host communities. Such legal and structural clarity will enhance efficient management of distribution and governance structures for distributing of royalties to host communities and ensure the royalties achieve their purpose in the host community. Furthermore, this will mitigate chances of wastage and embezzlement of the royalties and in turn ensure the host communities experience economic growth. 
[bookmark: _1t3h5sf][bookmark: _Toc26460132][bookmark: _Toc38006547]1.7 Significance of the Study 
[bookmark: _4d34og8][bookmark: _2s8eyo1]With the current state of play in the distribution of royalties to host communities, there is need for implementation of legislation and policies to manage the distribution of the 10% royalties to host communities. This study seeks to address the risk host communities stand due to the shortage of distributional structures and governance policies. Further, the study seeks to address the importance of appropriate structural and governance policies for distributing the 10% mineral royalties. Finally, the study gives recommendations, based on internal best practice that will steer the management and distribution of mineral royalties forward.
[bookmark: _Toc38006548]1.8 Literature Review 
Distribution of revenue from natural resources draws its legitimacy from Article 69 of the Constitution that proposes equitable benefit sharing of benefits accrued from natural resources which include minerals.[footnoteRef:19] This has been echoed in the Mining Act under section 183(5) that provides formulae for sharing mineral royalties with the national government getting 70%, while the affected county government gets 20% and the host community receiving 10% of the mineral royalties.[footnoteRef:20] [19:  Article 69, Constitution of Kenya (2010).]  [20:  Section 183(5), Mining Act (No 12 of 2016). ] 

A mineral royalty is a variable rent usually reserved by the owner of the mineral after letting out to another the mining right over the minerals.[footnoteRef:21] The purpose of the royalty is to make payment to the owner of the mineral as compensation for transferring mineral rights to the mining company to exploit and sell the mineral for profit.[footnoteRef:22] Royalties also play a role in blending in legal and contractual instruments that sets out the framework for the mining sector.[footnoteRef:23] They are also a means employed by the government to allocate revenue for carrying out mining operation.[footnoteRef:24] Royalties form part of the mineral fiscal regime that generates revenue economic rent from mining operations of the mining corporations.[footnoteRef:25]The purpose of a mineral fiscal regime is to acquire for the host state a share of the wealth accruing from the extraction of minerals by the mining corporation.[footnoteRef:26] [21:  Property Protection Society, `The Truth about Mining Royalties`, LSE Selected Pamphlets, 1891, 2.]  [22:  Property Protection Society, `The Truth about Mining Royalties`, LSE Selected Pamphlets, 1891, 2.]  [23:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation93.]  [24:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation93.
]  [25:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 93.]  [26:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation93.] 

 The Convention on Biological Diversity (CBD) 1992, first formalized the concept of benefit sharing in international environmental law and governance (CBD 1992)[footnoteRef:27] and in the 1986 UN Declaration on the Right to Development referred to States’ duty to ensure the active, free and meaningful participation in the fair distribution of the benefits resulting’ from national development for their entire population and all individuals.[footnoteRef:28] [27:  Article 1, Convention on Biological Diversity, 1992.]  [28:  UNGA, Declaration on Right to Development, GA/Res/55/2, 4th December, 1986.] 

Benefit sharing in the mining sector involves the distribution of monetary and non-monetary benefits generated through a commercially viable mining project. Its main objective is to facilitate and ensure a significant portion of benefits generated from mining operations are retained to benefit the host community.[footnoteRef:29] Benefit‑sharing mechanisms involve a variety of institutional and governance structures as well as the instruments for distributing mineral revenue.[footnoteRef:30] Benefit‑sharing can be organized along two main axes, the vertical and horizontal. In the vertical axe, the benefits flow from national government to local community, whereas in the horizontal axe, benefits flow within and across communities, households and other local stakeholders.[footnoteRef:31] Equitable benefit sharing of royalties promotes economic development of the host communities, co-existence and co-operation between the mining corporation and the host community and finally, it creates room for a sound natural resource management system. [29:  Söderholm P & Svahn N, Mining, regional development and Benefit-sharing in Developed Countries, `Resources Policy,’ Elsevier, vol. 45(C), 2015, 83.]  [30:  Pham, T.T., et al, ‘Approaches to benefit sharing’: A preliminary comparative analysis of 13 REDD+ countries, ‘Working Paper Number 108, 2013, 1 https://www.cifor.org/publications/pdf_files/WPapers/WP108Pham.pdf on 20th November 2019.]  [31:  Pham, T.T et al, Approaches to Benefit Sharing, 1.] 

Mineral resource wealth is an opportunity for many developing economies to improve and exponentially  grow .Converting mineral resource wealth into sustained economic development calls for: Good management to ensure efficient and effective exploitation; good mineral fiscal regime  to ensure government collects a wide base of  revenue and provide incentives for investors; appropriate revenue administration and good public expenditure management to ensure that volatile and temporary mineral resource revenue translates to permanent benefits for both the nation and the host communities.[footnoteRef:32] [32:  Administering Fiscal Regimes for the Extractive Industries,’ A Handbook.’ International Monetary Fund, Washington, D.C, 2014, 1.] 

Good governance policies and efficient structures work hand in hand to ensure an equitable distribution of mineral resources. Mineral revenues need to be well-managed and administered if they are to provide long-term benefits to both the government and the local communities where mining takes place. Fiscal transparency is not only limited to knowledge of the distribution structures  but it also imperative to know their role and mandate, their policies, membership and their manner of functioning.[footnoteRef:33] The secrecy associated with extractives revenues owing to lack of public disclosure of information could greatly facilitate embezzlement and mismanagement of mineral revenue.[footnoteRef:34] Institutions involved in distribution of royalties should at least have a website where they publish relevant information to the general public. [33:  Indira Rajaraman, ‘Fiscal Transparency’, Economic and Political Weekly, Vol. 36, 2001, 4883.]  [34:  Ambani J, Drilling Past The Resource Curse, 110] 


[bookmark: _17dp8vu][bookmark: _Toc38006549]1.9 Limitation of the Study 
The foreseeable significant impediment to the study would be the fact that, there is currently no existing appropriation system locally hence throughout the study I shall be looking at foreign systems.
[bookmark: _3rdcrjn][bookmark: _Toc26460133][bookmark: _Toc38006550]1.10 Duration 
Assuming the absence of significant impediments, the research is expected to be conducted from March 2019 to March 2020.
[bookmark: _26in1rg][bookmark: _Toc26460134][bookmark: _Toc38006551]1.11 Research Design and Methodology 
The methodology will involve gathering primary evidence, from the relevant legislation and secondary sources like books, journal, articles, reports and conducting a comparative study of the best internal practice. 
[bookmark: _Toc38006552]1.12 ASSUMPTIONS
1. That this study will take place with no interruptions until the end.
2. That the literature used for this study relevant and accurate.

[bookmark: _Toc26460135][bookmark: _Toc38006553]1.13 CHAPTER BREAK DOWN.
[bookmark: _Toc26460136] Chapter 1.
This is the introduction chapter which will contain the abstract, introduction and background, the problem statement, the statement of objectives, Research questions as well as the hypothesis. It also briefly outlines the literature review.
This forms the proposal.
[bookmark: _Toc26460137]Chapter 2.
This chapter will discuss the Conceptual framework of royalty distributional structures and governance policies. 
[bookmark: _Toc26460138] Chapter 3.
This chapter explores the existing domestic and international legal framework governing the distribution of 10% Mineral Royalties to host communities.  
[bookmark: _Toc26460139]Chapter 4.
This chapter analyzes the distribution structures and governance policies employed in the distribution of mineral royalties and its shortfalls. Additionally, it does a comparative analysis with Botswana that has been successful in equitably sharing its mineral revenue. The chapter briefly looks at the ‘resource curse’ phenomenon and its relationship with poor governance policies in the distribution of mineral revenue.
[bookmark: _Toc26460140] Chapter 5.
This will constitute the conclusions and recommendations that the state could employ to equitably and sustainably manage and distribute the 10% mineral royalties owed to the host communities. 
[bookmark: _Toc38006554] 2.0 CHAPTER 2: CONCEPTUAL FRAMEWORK
[bookmark: _Toc38006555]2.1 Royalties: Revenue Generation in the Mining Industry
Distribution of revenue from natural resources draws its legitimacy from Article 69 of the Constitution which proposes equitable benefit sharing of benefits from natural resources[footnoteRef:35]. Section 183(5) of the Mining Act provides a formulae for sharing mineral royalties to be 70% for the national government, 20% to the affected county andm10% to the Host Community.[footnoteRef:36] [35:  Article 69, Constitution of Kenya (2010).]  [36:  Section 183(5), Mining Act (No 12 of 2016). ] 

Benefit‑sharing mechanisms involves a variety of institutional and governance structures and the instruments for distributing mineral revenue.[footnoteRef:37] According to Pham T.T, benefit‑sharing can be organized along two main axes, the vertical and horizontal. In the vertical, benefits flow from the national government into the local community, whereas in the horizontal, benefits flow within and across communities, households and other local stakeholders.[footnoteRef:38]  [37:  Pham, T.T et al, Approaches to Benefit Sharing, 1.]  [38:  Pham, T.T et al, Approaches to Benefit Sharing, 1.] 

Equitable benefit sharing of royalties promotes economic development of the host communities, co-existence and co-operation between the mining corporation and the host community. It is also a compensatory measure for the disruption of the means of livelihood by the mining operations. Overall, the mineral royalties enhance sustainable community development.[footnoteRef:39] [39:  Jeptui G, ` Kenya’s Legal and Institutional Framework on Benefit Sharing from Oil Exploitation: The Case Study of Turkana County’, Unpublished LLM Thesis, University of Nairobi, 2015.] 

Benefit sharing in the mining sector involves the distribution of monetary and non-monetary benefits generated through a commercially viable mining project. Its main objective is to facilitate and ensure a significant portion of benefits generated from mining operations is retained in order to benefit the host community.[footnoteRef:40] [40:  Söderholm P & Svahn N, ‘Mining, regional development and benefit-sharing in Developed Countries’, “Resources Policy’, Elsevier, vol. 45(C), 2015 pages 83.] 

Non-monetary benefit sharing include benefits such as local content, public participation and corporate social responsibility. Monetary benefit sharing on the hand entails distribution of money in form royalties to the prescribed institutions and host communities.[footnoteRef:41] [41:  Section 183, Mining Act (No 12 0f 2016).] 

  Before delving deeper in to the discussion, it is imperative to understand what royalties are, their mode of collection and distribution.
[bookmark: _Toc26460141][bookmark: _Toc38006556]2.2) Understanding the Concept Mineral Royalty 
A mineral royalty is a variable rent usually reserved by the owner of the mineral once he lets out to another the mining right over his minerals.[footnoteRef:42] The purpose of the royalty is to make payment to the owner of the mineral as compensation for transferring mineral rights to the mining company to exploit and sell the mineral for profit.[footnoteRef:43] [42:   Property Protection Society, `The Truth about Mining Royalties`, LSE Selected Pamphlets, 1891, 2.]  [43:  Property Protection Society, `The Truth about Mining Royalties,’2.] 

Mineral royalties have diverse functions in the extractive industry .They not only form part of the mineral fiscal regime that generates  revenue from the mining sector [footnoteRef:44] but  are also the means employed by the government to allocate economic rent from mining operations of the mining corporations.[footnoteRef:45] The purpose of a mineral fiscal regime is to acquire for the host state a share of the wealth accruing from the extraction of minerals by the mining corporation.[footnoteRef:46] [44:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 92.]  [45:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 93.]  [46:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 93. ] 

Royalties also play a key role in blending in legal and contractual instruments that sets out the framework for carrying out mining operations.[footnoteRef:47] [47:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 93.] 

[bookmark: _Toc26460142][bookmark: _Toc38006557]2.3) Types of Mineral Royalties
Mineral royalties are mainly categorized into two, namely, specific and ad valorem.[footnoteRef:48]  [48:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 93.] 

Specific royalties are levied based on the quantity of the resource extracted while ad valorem is charged on the basis of the percentage of the value of the resource and the prevailing commodity prices.[footnoteRef:49]  [49:   Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 94.] 

Kenya employs the ad valorem because the mining corporations pay their royalties after a gross sale value.[footnoteRef:50] The advantage being that the royalties received by the government increases with an increase in the market price of the mineral. This implies that the royalties that will not remain stagnant will keep up with inflation and price volatility. [50:  Minerals and Mining Policy 2016, (Legal Notice No 187).] 

In most cases, governments prefer royalties for their ease to administer, collect and provide a first tranche of payment as soon as production commences.[footnoteRef:51] [51:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 94.] 

[bookmark: _Toc38006558]2.4) Revenue Generation in the Mining Industry
A good fiscal regime in a mining sector is imperative. It helps investors decide on their scale of investments, rate of production and plan for exploration and discovery.[footnoteRef:52] Investors in the sector expect the fiscal regime to be internationally competitive in order to provide a basis for commercial viability.[footnoteRef:53] A good mineral fiscal regime complemented by a promising geology is key in attracting mineral investors.[footnoteRef:54] [52:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 92.]  [53:  Mining and Mineral Policy 2016, (Legal Notice No 187).
]  [54:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 92.] 

Cognizant of the importance of a good mineral fiscal regime, it goes without saying that it is essential to have a regime that seeks to balance both the needs of the investors and that of the government and the various stakeholders. Kenya’s mineral fiscal regime is a bit more investor friendly however, it leaves little base for government to collect revenue from the operations.
The mining fiscal regime tools employed by Kenya includes, royalties, taxes, levies against the mining corporation, fees and charges accruing to the mineral right holder .[footnoteRef:55]  [55:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 93.] 

The Kenya Income Tax Act imposes tax for each year of income on natural resource income earned by resident or non-resident persons to the extent it is sourced in Kenya.[footnoteRef:56] Income tax on natural resources extends to the fees and charges paid as consideration for the mining right by the right holder as well as the amount calculated as value of the minerals after their sale.[footnoteRef:57] [56:  Section 3, Kenya Income Tax Act (Cap 470).]  [57:  Deloitte, How the New Tax Rules on Natural Resource Income Affect the Upstream Oil, Gas And Mining Sector in Kenya, Deloitte East Africa, 2015, 2.] 

The mining fiscal regime tools helps in generating revenue from mineral resources in the country. 
[bookmark: _Toc38006559]2.5) The Rationale For Distributing Mineral Royalties.
Distribution of revenue from mining operations is a legal obligation set out in Article 69[footnoteRef:58]. The state is mandated to equitably distribute the benefits from natural resources.  [58:  Article 69, Constitution of Kenya (2010).] 

The state holds the natural resources in trust of its citizenry[footnoteRef:59] hence any benefits from the exploitation of the natural resource ought to benefit the citizens, who are its beneficiaries. Royalty distribution to host communities is one of the ways to benefit the host community from the mining operations. [59:  Article 69, Constitution of Kenya (2010).] 

Justice is the first virtue of social institutions, as truth is of systems of thought.[footnoteRef:60] Justice according to Hervada entails giving to each what rightfully belongs to them.[footnoteRef:61] As discussed by John Rawls, distributive justice applies when a given collection of goods is to be divided among definite individuals with known desires and needs.[footnoteRef:62]In this case, the mineral royalties are the goods to be divided among the definite prescribed individuals whose known intentions differs. The host communities known desires and needs may include getting compensated for the adverse effects of mining and disruption of their normal way of life.  It then goes without saying that in mining cases, those who derive wealth from the minerals should indemnify those adversely face the effects the mining operations. Distributive justice according to John Rawls opines for a fair sharing out of community benefits and burdens among the community.[footnoteRef:63]  [60:  Rawls J, A Theory of Justice, The Belkina Press of Harvard University Press, Cambridge, Massachussets,1971,3.]  [61:  Hervada J, Natural Right and Natural Law; A Critical Introduction to Natural Law, University of Navarra, Navarra, 1987, 2.]  [62:  Rawls J, A Theory of Justice, 76.]  [63:  Arnold F McKee, ‘What is ‘Distributive Justice?’ Review of Social Economy Vol. 39, 1981, 4.] 

 Royalty distribution acts as an economic earner and instrument of socioeconomic change to the host community.[footnoteRef:64] It is also a compensatory means for the host communities for the adverse changes mining operations cause to their environment, means of livelihood and their society.[footnoteRef:65]In addition, mining revenue distribution is used to plan and cater for the specific developmental needs of the host community.[footnoteRef:66] [64:  Section 21(5), Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [65:  Thomas Brut, ‘Mining Royalties’, University of Bristol, Bristol, 1994.]  [66:  Section 21(5), Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

Amongst other reasons, distribution of mining revenue promotes positive attitudes towards exploration and mining activities to communities, reduces pressure on natural resources by providing employment opportunities for communities, builds capacities for relevant stakeholders to engage in sustainable exploration and mining and promotes partnerships incentives to enhance the development and management of natural resources.
[bookmark: _Toc38006560]2.6 Procedure for the Collection of Mineral Royalties 
The burden of paying the mineral royalties rests upon the holder of a mining permit[footnoteRef:67] is the person to whom a mineral right has been granted.[footnoteRef:68] [67:  Section 140, Mining Act (Act No 12 of 2016).]  [68:  Section 2, Mining Act (Act No 12 of 2016).] 

The Cabinet Secretary prescribes the amount payable by the mineral right holder. The right holder then makes payment to the National Treasury, in respect of the various mineral classes won by virtue of the mineral right.[footnoteRef:69] [69:  Section 186(4), Mining Act (Act No 12 0f 2016).] 

Various mineral classes have varied rates as prescribed in the Mining (Prescription of Royalties on Minerals) Regulations 2013.[footnoteRef:70] They range from zero to twelve percent of the gross sales value of the mineral with the highest rate being on Diamond.[footnoteRef:71] The rates are reasonably set to a create balance by avoiding very high rates that would otherwise scare away investors and very low rates that tend to short-change the state and its citizens. [70: Mining and Mineral Policy (Legal notice No 187 of 2013).]  [71:  Mining and Mineral Policy (Legal Notice No 187 of 2013).] 

 The payment is expected to be made to the state account, the National Treasury, by the fifth business day of the month following a sale or export.[footnoteRef:72]The Mining corporations and dealers are then required to provide a statement showing the details of the minerals in question, the relevant point of sale, the date and amount of royalty paid.[footnoteRef:73] Upon receipt of a royalty payment, the State department responsible for collecting royalties issues a receipt to prove payment.[footnoteRef:74] [72:  Section 186(4), Mining Act (No 12 of 2016).]  [73:  Section 186(2) Mining Act (Act No 12 of 2016).]  [74:  Section 186(2) Mining Act (Act No 12 of 2016).] 

 In the event that the mineral right holder does not pay the royalties within sixty days, the Cabinet secretary has the power to revoke the license or permit as the case may be. [footnoteRef:75] An unpaid royalty shall remain a debt to the national government which may be recovered summarily.[footnoteRef:76] [75:  Section 187(3) Mining Act (Act No 12 of 2016).]  [76:  Section 189 Mining Act (Act No 12 of 2016).] 


[bookmark: _Toc38006561]2.6) National Institutions Governing Distribution of National Resource Revenue
[bookmark: _Toc38006562]2.6.1 National Treasury[footnoteRef:77] [77:  Article 225, Constitution of Kenya (2010).] 

 It draws its legitimacy from article 225 of the Constitution[footnoteRef:78], The public Management Act 2012[footnoteRef:79] and the Executive Order No.2/2013.[footnoteRef:80] Headed by the Cabinet Secretary of Finance[footnoteRef:81], its core mandate is to prepare the National Budget, strengthen financial and fiscal relations between the National Government and County Governments and encourage support for county governments in performing their functions. It also formulates finance and economic policies that impact the mining investors. [78:  Article 225, Constitution of Kenya (2010).]  [79:  The Public Finance Management Act (Act No 18 of 2012).]  [80:  Executive Order No.2/2013.]  [81:  Section 11(3), Public Finance Management Act (Act No 18 of 2012).] 

 The National Treasury is the official state account into which mineral royalties are paid by the mineral right holders. Legislative gaps in the royalty distribution structures and channels, has resulted in accumulation of royalties within the National Treasury over the years.
[bookmark: _Toc38006563]2.6.2 The Office of the Controller of Budget
The Office of the Controller of Budget is an independent oversight office established under Article 228[footnoteRef:82] of the Constitution of Kenya, it is currently under Margaret Nyakang’o.[footnoteRef:83] [82:  Article 228, Constitution of Kenya (2010).]  [83:  https://www.standardmedia.co.ke/article/2001352012/new-controller-of-budget-takes-oath-of-office,Accessed on 4th December 2019.] 

One of its mandate is to authorize withdrawal from public funds and advises Parliament on issues related to transfer of funds to State organs or any other public entities.[footnoteRef:84] This office is a key in in authorizing the amount of royalties to be withdrawn from the National treasury to be distributed to respective host communities. [84:  Article 228, Constitution of Kenya (2010).] 

[bookmark: _Toc38006564]2.6.3 Committee of Revenue Allocation.
The Commission on Revenue Allocation (CRA), is an independent commission set up under Article 215 of the Constitution of Kenya 2010.[footnoteRef:85] Its core mandate is to recommend the basis for equitable sharing of revenues raised nationally between the national and the county governments, and among the county governments.[footnoteRef:86] [85:  Article 215, Constitution of Kenya (2010). ]  [86:  https://www.crakenya.org/cra-overview/Accessed on 28th November 2019.] 

[bookmark: _Toc38006565]2.7   Mode of Mineral Revenue Distribution 
The Public Finance Management (Mineral Royalty Fund) Regulation[footnoteRef:87] that was recently enacted, creates a Mineral royalty fund. The Fund is to be governed and administered by the Board.[footnoteRef:88]  [87:  Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [88:  Section 7, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

The Royalty Fund is the designated fund through which mining royalties will be channeled before being distributed to the affected county and the host community.[footnoteRef:89] This fund is distinct and separate from the consolidated fund to ensure the effective planning of the sustainable use and development by the host communities. [89:  Section 183(5), Mining Act (Act No 12 of 2016).] 

[bookmark: _Toc38006566]2.7.2 Administration of the Fund 
The fund shall be governed by a board whose mandate is to oversee administration and management of the fund.[footnoteRef:90] The board is an oversight body mandated to ensure that royalty in the fund is distributed, managed and used sustainably.[footnoteRef:91] [90: Section 7, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [91:  Section 7, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

The board is expected to: ensure the proper and effective administration and management of the fund; oversee timely and efficient disbursement of funds from the Fund to finance approved projects and programmers; ensure the prudent and accountable utilization of the moneys of the Fund by defining appropriate procedures for accessing and monitoring the Fund; receive, review and approve project proposals submitted from the beneficiary Counties and communities in accordance with these Regulations for funding; prepare and publish in a daily newspaper of national circulation and website of the Fund the criteria for the disbursement and utilization of the moneys from the Fund.[footnoteRef:92] [92:  Section 9, Public Finance Management (Mineral Royalty Fund) Regulations, 2019] 

The board comprises of a chair who is appointed by the Cabinet Secretary of Mining , the Principal Secretary to the National Treasury and the Mining  Ministry , a representative from the Council of Governors, the Commissioner General of the Kenya Revenue Authority or the representative, the Chief Executive Officer of the Commission on Revenue Allocation or his representative and a representative of the Civil Society Organizations working in extractives/ a representative from mining communities.[footnoteRef:93] [93:  Section 8, Public Finance Management (Mineral Royalty Fund) Regulations, 2019] 

 Daily running and administration shall be done by the secretariat which comprises of the Administrator and the staff of the fund.[footnoteRef:94] The secretariat is also charged with the duty to develop a predictable, transparent and accountable financial internal control systems for the Fund. [footnoteRef:95] [94:  Section 17, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [95:  Section 18,Public Finance Management (Mineral Royalty Fund) Regulations, 2019] 

[bookmark: _Toc38006567]2.7.3 Sources of Finances for the Fund
The fund is funded through thirty percent of all mineral royalties that are paid in accordance with the section 183(5) of the Mining Act, 2016, donations, gifts, and any moneys accruing to or received by the fund from any other lawful source. [footnoteRef:96] [96:  Section 5, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

 The thirty percent is a cumulative of the twenty percent royalty accrued to the beneficiary county and the ten percent from the host community.[footnoteRef:97] [97:  Section 183(5), Mining Act (No 12 of 2016).] 

[bookmark: _Toc38006568]2.7.4 Mining Development Committee
Every host community is expected to establish a Mining Community Development Committee. [footnoteRef:98] The committee shall be used to perform the following functions: [98:  Section 20, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

First, it will ensure that all projects and the programs financed by the Fund are well planned, evaluated, monitored and are based on the actual needs of the beneficiary communities.[footnoteRef:99] Prior planning of where the funds will be channeled reduces wastage and misappropriation of the funds. [99:  Section 21(5), Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

 Fund from the Royalty fund will be channeled to fund projects and programs relating to water, agriculture, livestock, bursaries, scholarships, health and sanitation. [footnoteRef:100] Each of these seeks to further sustainable development for the host communities.  [100:  Section 19, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

The committee will provide a platform for community discussions to identify and approve, through public participatory, the projects to be financed.[footnoteRef:101] The principle of sovereignty of the people, enshrined in the Constitution of Kenya entitles host communities to participate in deciding how to spend the royalties from mining operations.[footnoteRef:102] [101:  Section 21(5), Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [102:  Article 1, Constitution of Kenya (2010).] 

 In addition, the committee also provides a platform for the community to do a follow up through discussions to ensure the revenues provided by Fund for projects or programs conform to the development priorities of the host community.[footnoteRef:103] [103:  Section 21(5), Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

In the spirit of public participation, the committee will be expected to foster continuous engagement between the community and the administrator in matters fund, administration and management.[footnoteRef:104] This plays a key role in oversight since the community will be able to monitor and check on how the funds will be utilized.  [104:  Section 21(5), Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

Additionally, the committee ensures that the benefits of any project or programmer financed by the Fund are available to a widespread or cross-section of the inhabitants of the beneficiary communities. The benefits ought to benefit all members of the host community without any form of discrimination or preference given to one group over the other.
Finally, the committee should ensure that the projects financed by the Fund are in harmony and complements the affected County and National government development plans.[footnoteRef:105] There should be clear assignment of roles of the fund in order to effectively address the specific needs of the host community. This however, should not relieve the national and county government of their constitutional mandated duties to develop the host community.  [105:  Section 21(5), Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

[bookmark: _Toc38006569]2.7.5 Retribution for Misappropriation of the Fund’s Monies
Any person who misappropriates any funds or assets from the Fund, or assists or causes any person to misappropriate is deemed to have committed an offence. Upon conviction, the person(s) shall be liable to imprisonment for a term not exceeding five years or to a fine not exceeding ten million Kenyan shillings or to both.[footnoteRef:106] This acts as a deterrence measure to all officials involved in the administration and management of the fund. It also gives an incentive for the officials to uphold high integrity in the governance of the fund. Such measures come in handy to combat corruption, misappropriation and mismanagement of mineral revenue which often than not, results in the ‘resource curse’ when a resource-rich country is not able to make optimum operations from the mining operations. [106:  Section 30, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 


The next chapter shall tackle the various legal provisions and instruments governing distribution of mineral revenue.





[bookmark: _Toc38006570]3.0 CHAPTER 3: LAWS AND REGULATIONS GOVERNING DISTRIBUTION OF MINERAL THE MINING SECTOR
[bookmark: _Toc38006571]3.1.0 Introduction 
Kenya’s Mining sector is by day experiencing rapid growth following the discovery of more commercially viable minerals[footnoteRef:107] such as; Titanium, Diamond Gold, fluorspar, diatomite amongst many others.[footnoteRef:108] The sector is currently attracting attention from investors who are willing to exploit the resource wealth in Kenya.  This is evidenced by the numerous investments by multinational mining corporations in Kenya such as, the Base Titanium that mines mineral sands on large scale in Kwale.[footnoteRef:109]The explorations are expected to contribute significantly to Kenya’s economy through the different sources of mining revenue such as taxes and royalties.[footnoteRef:110]  [107:  J.O Ambani et al, ‘Mining Law, Commentaries on Kenya’s framework Legislation, page 9.]  [108:   Mining (Prescription of Royalties on Minerals) Regulation, (Legal Notice No 187 of 2013).]  [109:  Brown M: Mining in Kenya-the start of a new era?]  [110:  Section 183, Mining Act (Act No 12 of 2016).] 

The expected rise in the mineral exploration in the country calls for the government to develop a more robust legislation to govern the distribution of the revenue accrued from mining operations. Such legislation needs to reflect the principles of equity laid out in the 2010 Constitution[footnoteRef:111] and the best international practices.[footnoteRef:112] [111:  Article 201(b), Constitution (2010).See also Article 69, Constitution.]  [112:  J.O Ambani & Wasunna, Mining Law, Commentaries on Kenya’s framework Legislation, 9.] 

[bookmark: _Toc38006572]3.2 Historical Overview of Legal Regime Governing Distribution of Revenue in the Mining Sector 
Up until 2016, the mining sector in Kenya was governed by the Repealed Mining Act[footnoteRef:113] adopted from the Mining Ordinance of 1933.[footnoteRef:114] The sector operated within an archaic legal framework that was out of touch with the principles of the 2010[footnoteRef:115] Constitution and best international practices.[footnoteRef:116] Moreover, the sector was running outside a well-structured enabling fiscal regime which kept off the investors. Its ambiguous guidelines and procedure for licensing increased the cases of speculators selling or hoarding mineral rights.[footnoteRef:117]   [113:  Mining Act (Chapter 306, Laws of Kenya). (Repealed).]  [114:  Ambani J and Wasunna M, Commentaries on Kenya’s Framework Legislation, 6.]  [115:   Principles of Equitable, Accountability, Transparency provided for in Article 69 of the Constitution (2010).]  [116:  Mining and Minerals Policy 2016, (Legal Notice No 187).]  [117:  Mining and Minerals Policy 2016, (Legal Notice No 187).] 

Other shortfalls of the Repealed Mining Act include; 
1.  Lack of provisions that cater for transparency, access to information and the need for local participation [footnoteRef:118] that made the country not be investor friendly   posed a threat to the sector causing it to lag behind the numerous changes in the international mining sphere and the Constitution of Kenya. [118:  Odari E and Migai C et al, The Policies, laws and Institutional framework governing Extractive Industry, 16.] 

2. Absence of provisions to govern benefit sharing among the mining stakeholders, and especially the host communities, who directly bear the adverse effects of mining operations.
All these factors resulted in under-exploitation of the country’s mineral resource wealth[footnoteRef:119]  leading to a minimal contribution of the sector to the economy’s GDP. Contribution from the sector stood at about one percent.[footnoteRef:120] [119:  Mining and Minerals Policy 2016, (Legal Notice No 187).]  [120:  Mining and Minerals Policy 2016, (Legal Notice No 187). ] 

Consequently, the Government found it necessary to outstrip the former legal framework governing the sector[footnoteRef:121]. There was an overwhelming need of modernize the regulations to be in line with principles of the constitution and international best practice.[footnoteRef:122] This need arose from the evolution of regulatory standards in the extractive sector both internationally and domestically. [121:  Mining Act (Chapter 306, Laws of Kenya) (Repealed).]  [122:  Article62, 69,70 Constitution of Kenya (2010] 

In 2016, the country witnessed the passing of the Mining Act[footnoteRef:123] that introduced apposite changes to the mining regulations in Kenya.[footnoteRef:124] [123:  Mining Act ( Act No 12 of 2016)]  [124:  J.O Ambani et al, ‘Mining Law, Commentaries on Kenya’s framework Legislation, page 6.] 

[bookmark: _Toc38006573]3.3) State of Play of the Legislative Framework Governing Mining Revenue Distribution
[bookmark: _Toc38006574]3.3.1 Introduction 
Kenya’s legal architecture on the distribution of mineral revenue in the extractive sector is founded on a number of legal instruments.[footnoteRef:125] For the purposes of this study, I shall focus on the Mining Act of 2016[footnoteRef:126], Mining policy and other cross-cutting laws such as the Public Finance Management [footnoteRef:127]Act and the Land Act[footnoteRef:128]. Particular attention will be paid to the Constitution of Kenya 2010[footnoteRef:129], its various provisions and principles, upon which all other subsequent laws are founded on.  [125:  Odari E, Migai C and Sivi-Njonjo K, `The Policies, laws and Institutional framework governing Extractive Industry,’ Institute of Economic Affairs, Nairobi, 2014, 19.]  [126:  Mining Act (Act No 12 of 2016).]  [127:  The Public Finance Management Act (Act No 18 of 2012).]  [128:  Land Act (Act No 6 of 2012).]  [129:  Constitution of Kenya( 2010)] 

[bookmark: _Toc38006575]3.2.2 The Constitution of Kenya 2010 
 This is the overarching law governing all natural resources in the country. All mining legislations proceed from provisions laid out in the Constitution. The Constitution explicitly set out rules and principles of distribution of natural resources revenue to include, equity, transparency and accountability.[footnoteRef:130] Mineral revenue sharing draws its legitimacy from the Constitution of Kenya 2010, which is the supreme law of the land. [130:  Article 201, Constitution of Kenya (2010).] 

Ownership all the natural resources vests within the state which holds it in trust of its citizens.[footnoteRef:131] Natural resources are defined by the Constitution to include; rocks, minerals, fossil fuels and other sources of energy.[footnoteRef:132] This is the rationale authorizing the government, through the Cabinet Secretary, to license a mineral right holder and to negotiate and enter into a mineral agreement with the holder and receive mineral royalties.[footnoteRef:133] [131:  Article 62(3), Constitution of Kenya (2010).]  [132:  Article 260, Constitution of Kenya (2010).]  [133:  Section 118, Mining Act (Act No 12 of 2016).] 

The trust- beneficiary relationship between the state and its citizenry[footnoteRef:134] stems from the social contract theory proposed by Thomas Hobbes, who impels citizens to collectively give up their rights to a sovereign for them to be governed.[footnoteRef:135] The government then holds the natural resources in trust of the citizens and benefits gotten from natural resources accrue to its citizens as well.  [134:  Article 62(3), Constitution (2010).]  [135:  Manzoor E, Summary of Social Contract Theory by Hobbes, Locke and Rousseau, LLM Symbiosis Law School, Pune,2013,3.] 

Article 42 of the Constitution of Kenya 2010 provides that all people have the right to benefit equally from the use of natural resources.[footnoteRef:136] The government therefore has a duty to ensure that proceeds from mining benefit the citizens equitably shared. [136:  Article 42, Constitution of Kenya (2010). ] 

Article 66 (2) enjoins Parliament to enact legislation that ensures investments in property benefits local communities and their economies.[footnoteRef:137]Property elucidates any interest on land [footnoteRef:138]and as expressed by Article 66(2) land includes mineral and mineral oils.[footnoteRef:139]In this spirit, Parliament has been working at legislating laws such as, the Mining Act[footnoteRef:140] and the Mining Policy[footnoteRef:141] to preside over the mining sector. The Mining Act outlines the royalty sharing ratio between the national and county governments as well as communities where mining takes place.[footnoteRef:142] [137:  Article 66, Constitution of Kenya (2010).]  [138:  Article 260, Constitution of Kenya (2010). ]  [139:  Article 66(2), Constitution of Kenya (2010).]  [140:  Mining Act, (Act No 12 of 2016). ]  [141:  Mining  and Minerals Policy (Legal Notice No 187)]  [142:  Section 183, Mining Act (Act No 12 of 2016).] 

To ensure equitable distribution of natural resources, the Constitution has made it explicit, in Article 69, for the state to ensure a sustainable exploitation, utilization, management and conservation of natural resources.[footnoteRef:143] In addition, it requires the state to ensure the accruing benefits of the natural resources are shared equitably and utilized for the benefit of the people of Kenya. The core principles emanating from Article 69 of the Constitution are reducible to four: equitable distribution of mineral wealth revenue, public participation throughout the process, transparency and accountability.[footnoteRef:144] These should be the founding principles of any law or structure put up to distribute mineral revenue, which includes royalties.[footnoteRef:145] [143:  Article 69, Constitution of Kenya (2010).]  [144:  Article 69, Constitution of Kenya, (2010).]  [145:  Section 183, Mining Act (Act No 12 of 2012).] 

 Hervarda proposes that equity corresponds to a fair and just distribution of a resources depending on the needs.[footnoteRef:146] In equal measure, allocation and distribution of the mineral revenue should take into account the specific needs of the host communities and giving them what is rightfully owed to them. [146:  Hervada J, A Critical Introduction to Natural Law, 3.] 

Public participation is a key component for mining activities that requires free, prior and informed consent by the community where the mining takes place without pressure or interference.[footnoteRef:147] It aims at bringing the community on board with the mining operations and inform them of the expected benefits from the mining operations, whether monetary or non-monetary. Similarly, it serves to minimize conflict between the community and the mining corporation that affects the productivity of the corporations.  [147:  Mining (Community Devolution Agreement) Regulation (Legal Notice 148 of 2017).] 

Principle of transparency is needed to monitor the use and distribution of the revenue in order to prevent instances of corruption and mismanagement of the mineral revenues. Transparency requires one to be prudent and responsible in managing the mineral resource revenue.[footnoteRef:148] [148:  Article 201, Constitution (2010).] 

Accountability comes with transparency. When it is clear how the resource revenue has been handled and distributed, it becomes easier to point fingers and take necessary action against individuals who may have misappropriated the mineral revenue. This ensures the mineral royalties get to the required community in the required amount.[footnoteRef:149] [149:  The required amount being the 10% of royalties set out in Section 183, Mining Act (Act No 12 of 2016).] 

Finally, chapter twelve the Constitution explicitly discusses the guiding principles of equitable sharing of national revenue. Mining revenue forms part of the national revenue since all natural resources together with any benefits accruing from them vests in the state.[footnoteRef:150] The state should ensure the revenue is equitably shared and distributed between present and future generations.[footnoteRef:151] This needs to be carried out in a sustainable, transparent and equitable way.[footnoteRef:152]  [150:  Article 62, Constitution (2010).]  [151:  Article 202, Constitution of Kenya (2010)]  [152:  Article 202, Constitution (2010).] 

Article 201 of the Constitution of Kenya 2010, gives effect to the principles of public finance. It emphasizes on openness, accountability and public participation in public finance management, equitable sharing of revenues, equitable sharing of burdens and benefits of public borrowing and the observance of fiscal discipline.[footnoteRef:153] [153:  Article 201 and 202, Constitution of Kenya (2010).] 

[bookmark: _Toc38006576]3.3.3 Mining Act (No 12 of 2016)
The Mining Act[footnoteRef:154]is one of the primary governing legislation in the Ministry of Mining and Petroleum. It was passed in 2016 replacing the Repealed Mining Act[footnoteRef:155] which was outdated and failed to encompass the principles of the Constitution.[footnoteRef:156] [154:  Mining Act, Chapter 12, Laws of Kenya]  [155:  Mining Act, Chapter 306, Laws of Kenya(Repealed)]  [156:  The principles of equitable distribution are articulated in Article 69, Constitution 2010.] 

This act seeks to comprehensively address the gaps that have existed in the mining sector and provide the basis for reviewing the sector’s out-of-date legal framework.[footnoteRef:157] Such gaps included lack of transparency and accountability provisions. The Mining Act gives effect to Articles 60, 62 (1) (f), 66 (2) and 69 of the Constitution in so far as they apply to minerals. [157:  Mining and Minerals Policy, 2016, Legal Notice No 187.] 

With the numerous legal provisions stressing on the importance of benefit sharing, section 183(5) introduces the practical reality to sharing the mineral revenue. The state needs to ensure that all the relevant recipients of the royalties have the capacity to receive the monies. The capacity is built by putting up appropriate structures, distribution policies that run on the principles of transparency, accountability and public participation.[footnoteRef:158] [158:  Article 202, Constitution of Kenya 2010).] 

There has been a concern regarding the distribution of royalties accruing to the communities where mining takes place.[footnoteRef:159]The  Ministry of Mining ,through the former cabinet secretary Dan Kazungu reported  that, ``The Government is still holding on to hundreds of millions of shillings belonging to communities in mineral-rich regions citing lack of a framework through which it can forward the money to the communities despite the increased   mining operations .[footnoteRef:160] [159:  Macharia Kamau, ‘Lack of Rules Cause Delay in Remittance of Royalties to Counties and Communities’, Standard Media, 27th February 2018, https://www.standardmedia.co.ke/article/2001271313/why-the-government-has-not-paid-communities-mineral-royalties,27th February 2018.]  [160:  Macharia Kamau, ‘Lack of Rules Cause Delay in Remittance of Royalties to Counties and Communities’, Standard Media, 27th February 2018, https://www.standardmedia.co.ke/article/2001271313/why-the-government-has-not-paid-communities-mineral-royalties,27th February 2018.] 

It is not enough to have legal provisions suggesting design mechanism of  sharing mineral revenue, there needs to be actual implementation of the of the provisions. This can be done by coming up with practical distributive and governance systems to distribute 10% royalties to host communities.  

[bookmark: _Toc38006577]3.3.4 The Public Finance Management Act (No 18 of 2012)
 The Public Finance Management Act[footnoteRef:161] was enacted to replace the repealed Government Financial Management Act.[footnoteRef:162] It draws its legitimacy from chapter 12 of the Constitution that outlines the principles of administering and managing public finance to include transparency and accountability.[footnoteRef:163] [161:  The Public Finance Management Act (Act No 18 of 2012).]  [162:  Government Financial Management Act, (Chapter 412B) Repealed.]  [163:  Articles 201, 2020,203, 204 of the Constitution of Kenya (2010).] 

It aligns the management of public funds with the new principles of financial management echoed in Article 201 of the Constitution of Kenya 2010, which gives effect to the principles of public finance.[footnoteRef:164]The Act emphasizes on openness, accountability and public participation in public finance management, equitable sharing of revenues, equitable sharing of burdens and benefits of public borrowing and the observance of fiscal discipline.[footnoteRef:165] [164:  Article 201, Constitution of Kenya (2010).]  [165:  Article 202, Constitution (2010).] 

The Public Finance Management Act core objective is the need to ensure public finances are managed at both the national and the county levels of government. This to be done in accordance with the principles set out in the Constitution. Good financial management at the national and county levels facilitates effective and efficient use of resources. 
[bookmark: _Toc38006578]3.3.5 Public Finance Management (Mineral Royalty Fund) Regulations, 2019)
 The Public Finance Management (Mineral Royalty Fund) Regulation[footnoteRef:166] was recently enacted with the view to remedy the existing legal lacuna in section 183(5)[footnoteRef:167] of the Mining Act of 2016. [166:  Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [167:  Section 183(5), Mining Act (No 12 of 2016).] 

The regulation creates the Mineral royalty fund to be administered by the board, which will be the official advisors to the fund.[footnoteRef:168] This is the designated fund into which mining royalties will be first channeled before getting disbursed to the affected county and the host community.[footnoteRef:169] This structure comes in as a ‘vehicle’ through which mining royalties are to be channeled. The success of this fund will be bring in to fruition provisions of article 69 of the Constitution that prescribe equitable distribution of revenue from natural resources.[footnoteRef:170] [168:  Section 7, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [169:  Section 183(5), Mining Act (Act No 12 of 2016).]  [170:  Article 69, Constitution of Kenya (2010).] 

The fund is distinct and separate from the consolidated fund to ensure effective planning and equitable distribution of mineral royalties to host communities. Consequently enhancing development of the host communities and providing compensatory measures for the adverse effects of the mining operations.
Overall, the Fund tries to outline the means of distributing royalties to host communities and affected counties. In addition, it sets out the governance structures for the effective and sustainable running of the fund
[bookmark: _Toc38006579] 3.3.6 The Land Act (No 6 of 2012)
Laws regulating land matters in Kenya were passed after 2010 to align land management and regulatory framework with the principles of the Constitution of Kenya. These laws include the National Land Commission Act, the Land Registration Act and the Land Act. The above mentioned laws were revised, consolidated and rationalized to enable sustainable administration and management of land and land-based resources.[footnoteRef:171] [171:  Preamble, Land Act (No 6 of 2012).] 

Land is imperative to the discussions of mineral revenue distribution since minerals form part of natural resources found on land and the act deals with the management of land and land based resources.[footnoteRef:172] [172:  Preamble, Land Act (No 6 of 2012).] 

[bookmark: _Toc38006580]3.4 POLICIES 
[bookmark: _Toc38006581]3.4.1 The Policy of 2016(Legal Notice No 187)
The policy informs and underpins the Mining Act passed in 2016. It aims at making modern the regulations of the mining sector to be consistent with the principles of the Constitution.  The Policy provides clear guidance to a sustainable mineral resource development in the country. In addition, it aligns Kenya’s Mining Sector with the spirit of the Constitution and provides a base for the implementation of provisions of the Mining Act 2016.
[bookmark: _Toc38006582]3.4.1 The African Mining Vision (AMV) 2009
The African Mining Vision (AMV) was adopted by the First African Union (AU) Conference of African Ministers responsible for mineral resources development, in Addis Ababa in October 2008.[footnoteRef:173]It was later endorsed by Africa’s Heads of State and Government (AHSG) in February 2009 who direct governments to come up with proper legal, regulatory and institutional frameworks that ensure transparent and equitable exploration of natural resources.[footnoteRef:174] In December 2011, it was approved as the continental tool for guiding prudent, transparent and efficient management of Africa’s mineral resources.[footnoteRef:175] [173:  Odari E, Migai C and Sivi-Njonjo K, `The Policies, laws and Institutional framework governing Extractive Industry,’50.]  [174:  Odari E, Migai C and Sivi-Njonjo  K,`The Policies, laws and Institutional framework governing Extractive Industry,’50]  [175:  Lwanda G& Maria M, Kenya and the Africa Mining Vision (AMV):`a Gap Analysis Report’ 4.] 

Kenya has ratified African Union Treaties related to the African Mining Vision and in addition , aligned its national mining policies and legislation to the same. 
The AMV’s main goal is to promote transparent, equitable and optimal exploitation of mineral resources with the aim of achieving a broad-based sustainable growth and social economic development.[footnoteRef:176] [176:  African Mining Vision, 2009.] 

This is to be achieved by optimizing knowledge and benefits of finite mineral resources at all levels of mining. Likewise, promoting good governance of the mineral sector in which communities and citizens participate in mineral assets and equitable distribution of benefits.[footnoteRef:177] [177:  Natural Resources Benefit Sharing Bill 2018] 

The goal of the Vision has been reflected in the different legislations governing the mining industry. 
[bookmark: _Toc38006583]3.4) Conclusion
Kenya being a country with a potential growth of the mining sector due the increased exploitation of commercial viable minerals, it is imperative to ensure its mining sector operates within a regulatory framework that furthers equitable distribution of mineral wealth to host communities.




[bookmark: _Toc38006584]4.0) CHAPTER 4: DEFINING A PATH TO EQUITABLE SHARING OF MINERAL ROYALTIES TO HOST COMMUNITIES.
There are numerous legal provisions legislating on benefit sharing of mineral revenue with the foundation being article 69 of the Constitution that proposes equitable distribution of benefits from natural resources.[footnoteRef:178]  [178:  Article 69, Constitution of Kenya (2010).] 

Special focus will be on actualizing section 183(5) of the Mining act which introduces the formulae for sharing mineral royalties to be: 70% for the national government, 20% for the affected county and 10% for the host community.[footnoteRef:179] The Act provides the ratio but leaves out the structures and the manner in which the 10% royalties will actually get to the host community.  [179:  Section 183(5), Mining Act (No 12 of 2016) explicitly outlines the ratio to include 70:20:10 for the National, County government and communities where Mining place.] 

Such a gap creates legal uncertainty that risks the royalties to re-allocation for other purposes, misappropriation and embezzlement.[footnoteRef:180] It also exposes the host community to bear the negative effects of the mining operations without getting any form of compensation.[footnoteRef:181] [180:  Ambani J, Drilling Past the Resource Curse? 42.]  [181:  Ambani Drilling Past the Resource Curse?  ,30] 

A clear governance structure is essential to promote openness in the management of the mineral royalties. [footnoteRef:182]  [182:  Kariuki F, Kerecha G and Kirwa J, Handling Extractive Related Grievances in Kenya, `A Guide for Judicial Officers,’ Extractives Baraza, Nairobi, 2019, 20. ] 

The discussions in this chapter shall be centered towards actualizing the distribution and governance of the 10% royalties to host communities 	
[bookmark: _Toc38006585]4.1) State of Play in the Distribution and Governance of 10% Mineral Royalties to Host Communities
Due to the existing lacuna in the distribution frameworks and governance policies of mineral royalties, host communities have not been able to receive their prescribed ratio of royalties. This is despite of the increased mining operations taking place in their communities.
The Ministry of mining ,through the former cabinet secretary Dan Kazungu reported  that, ``The government is still holding on to hundreds of millions of shillings belonging to communities in mineral-rich regions citing lack of a framework through which it can forward the money to the communities despite the increased mining operations. [footnoteRef:183]  [183:  Macharia Kamau, ‘Lack of Rules Cause Delay in Remittance of Royalties to Counties and Communities’, Standard Media, 27th February 2018, https://www.standardmedia.co.ke/article/2001271313/why-the-government-has-not-paid-communities-mineral-royalties,27th February 2018.] 

Clearly, it is not enough to have legal provisions proposing equitable distribution of mineral royalties. It is however, imperative to have distributional frameworks in place that will actualize equitable distribution of the royalties to host communities.
Additionally, an important question to ponder on would be whether the host communities have the holding capacity to receive the mineral royalties. If they were to be given the royalties, where would it be channeled, how would it be managed, would it be able to benefit the current and future generations? 

[bookmark: _Toc38006586]4.2) The Mineral Royalty Fund; Shortfalls and Probability of Success
The Public finance management (Mineral royalty fund) regulation[footnoteRef:184] recently came in to play. It establishes the Mineral Royalty Fund which is the proposed channel through which host communities are expected to receive the prescribed10% royalty pursuant to section 183(5) of the Mining Act 2016.[footnoteRef:185] [184:  Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [185:  Section 183(5), Mining Act (No 12 of 2016).] 

 The Fund presents a wider range of financial governance and institutional framework to distribute mineral royalties to the host communities. This mode of monetary benefit sharing aids in the operation of government payment, compensation and host community investment.
[bookmark: _Toc38006587]4.2.1) Shortfalls of the Royalty Fund.
The Fund comes in four years after the Mining Act 2016 was enacted, mining operations have been going and prescribed royalties paid to the state account. It is thereby, presumed that there is a cumulative four-year worth of mineral royalties, lying undistributed. 
Cognizant of the fact that law does not work retrogressively, the puzzle left unanswered is whether or not the accumulated royalties will be backtracked and distributed once the Fund officially kicks off. It will be prudent and just for the accumulated royalties to be distributed to the host community in the prescribed ratio.[footnoteRef:186] [186:  Section 183(5), Mining Act (No 12 of 2016).] 

The distribution is set to be done in accordance with the royalty statements from the Mining and Petroleum minister responsible for mining.[footnoteRef:187] This leaves the Cabinet secretary with unwatched power to determine the royalties that will finance the Fund. It would be difficult to ascertain the veracity of the royalty statements provided by the Ministry of Mining and Petroleum for it would be the Ministry’s words against an aggrieved party. The only other solution would be to as for receipts from the right holder, who may not be willing to reveal the receipts. [187:  Section 4, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

 There is definitely need for checks and balances in the Ministry. This could be done through implementing laws that makes it compulsory to make public the amount of royalties paid into the state account. When royalties are paid into the state account, the Mining Cabinet is expected to keep the receipts as prove of payment .Oversight can only be achieved once the public and relevant oversight bodies have knowledge of the royalties received by the Cabinet secretary. 
The Mining Cadastre, where mining information is supposed to be publically published provides a grain of information with regards to the payments made by the different mining right holders.  There is high secrecy levels around the revenue collected from mining operations in the country. Transparency in the amount of royalties received is essential in holding accountable government for the distribution of mining royalties and mitigates chances of corruption and embezzlement. 
The Royalty fund defines the criteria for the use of the funds by the beneficiary Communities.[footnoteRef:188] Outlined by the Regulation in Section 19, the Fund shall finance projects and programs in the following areas: water; agriculture and livestock; bursaries and scholarships; and health and sanitation.  Generally, such a provision is necessary in providing guidelines for use of the finances in the Fund. However, such an exclusive list risks stripping of the autonomous power of the affected county government and the host community to make decisions pertaining the development of the community. Additionally, an exclusive list impedes on the right of public participation for the host community since they can only consent to the given list of projects. Needs of the host communities might change in the future depending on the rate of modernization. This may inevitably render the list irrelevant to the development of the community. The criteria thus needs to be an inclusive list which is open to change and responds to the specific community needs of each host community. The government also needs to invest in building capacities for the host communities and ensuring that the royalties benefit both the current and future generations. [188:  Section 4, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

Funding of the Fund shall be sourced from; thirty percent of all mineral royalties that are paid in accordance with the  section 183(5) of the Mining Act, 2016[footnoteRef:189], grants, donations, gifts and other voluntary contributions; income generated from the proceeds of the fund and from  moneys accruing to or received by the fund from any other lawful source.[footnoteRef:190] Imperative to note that the thirty percent royalty is inclusive of the 20% allocated to the beneficiary county and 10% allocated to the host community. Special focus will be on the, moneys accruing to or received by the Fund from any other lawful source.[footnoteRef:191]  [189:  Section 5, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [190:  Section 5, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [191:  Section 5, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

Any administrative and running costs of the Fund is catered for by the National Assembly through the exchequer.[footnoteRef:192] Expenditures of the Fund should not be incurred by the royalties. However, the regulation provides the expenditure could be catered for by paying the  expenses from the moneys of the Fund and put a cap (a percentage of the total fund receipts in a year say 3 or 5%) in respect of how much of the Fund moneys can be used to finance the expenses of the Fund.[footnoteRef:193] [192:  Section 6, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.]  [193:  Section 7, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

Combining the expenditure monies and royalty monies into one pool risks spending part of the 30% of royalty in covering such expenses instead of benefiting and developing the host communities and counties. This beats the purpose of article 69 that legislates on the importance of equitable benefit sharing of revenue from natural resources.[footnoteRef:194] It would be thus, unconstitutional to combine these finances.  [194:  Article 69, Constitution of Kenya (2010).] 

There needs to be clarity on how the monies channeled in to the Fund are to be spent. In my opinion, it would be wise to have the expenditure money in a separate account which can be accounted for. Introducing a percentage cap to the total fund receipts spent on expenditure may not fully secure the royalties from the possibility of being spent financing expenditure of the Fund.[footnoteRef:195] Matters finances ought to be unambiguous to avoid creating breeding grounds for mismanagement, corruption and embezzlement of funds.  [195:  Section 6, Public Finance Management (Mineral Royalty Fund) Regulations, 2019.] 

Before kick-starting the Fund, the shortfalls needs to be addressed and remedied.
[bookmark: _Toc38006588]4.4)  Principles of Good Governance Necessary in Distributing Mineral Royalties
Distribution structures cannot solely work on their own. Good governance policies and efficient structures work hand in hand to ensure an equitable distribution of mineral resources. Due to finite nature of mineral resource wealth, there is need to put in place principles and procedures to manage sustainable distribution and governance of mineral royalties.[footnoteRef:196]  [196:  Kariuki F, et al, Handling Extractive Related Grievances in Kenya, 20. ] 

The Constitution in Chapter 12[footnoteRef:197], gives effect to the principles of public finance. It emphasizes openness, accountability and public participation in public finance management, equitable sharing of revenues, equitable sharing of burdens and benefits of public borrowing and the observance of fiscal discipline.[footnoteRef:198] [197:  Constitution of Kenya (2010).]  [198:  Article 201 and 202, Constitution (2010).] 

The subsequent discussion shall focus on these policies and their role towards equitable distribution of mineral royalties to host communities. 
[bookmark: _Toc38006589]4.4.1 Transparency
Transparency refers to the full disclosure of the objectives of a structure, its legal, institutional, and economic framework, policy decisions and their rationale, data and information related to monetary and financial policies.[footnoteRef:199] There is need for transparency in the amount of royalties received by The Ministry of Mining and Petroleum, disclosure of the profit sharing contract between the state and the mining companies. The information should be provided to the public in a way that is accessible, timely and it’s easy to comprehend.[footnoteRef:200] Fiscal transparency should not be limited to knowledge of the distribution structures alone, it is imperative to know for the public the membership of the structures, governing policies, assignment of roles and the mode of operation of the distribution structures.[footnoteRef:201] The goal of a transparency policy is to motivate the governments to reveal not only what they receive as mineral revenue, but also how and where they spend the mineral revenue.[footnoteRef:202] Currently, there is high level of secrecy in the extractive sector in the country which could be attributed to the very high returns the sector makes. This secrecy may facilitate embezzlement and mismanagement of mineral revenue without the public’s knowledge.[footnoteRef:203] [199: International Monetary Fund, Code of Good Practices on Transparency in Monetary and Financial Policies: Declaration of Policies, 2003, 3.]  [200:  International Monetary Fund, Code of Good Practices on Transparency in Monetary and Financial Policies: Declaration of Policies, 3.]  [201:  Indira Rajaraman, ’Fiscal Transparency’, Economic and Political Weekly, Vol. 36, No. 52, 2001, 4.]  [202:  David L. Goldwyn, Extracting Transparency, Georgetown Journal of International Affairs, Vol. 5, 2004, 8.]  [203:  Ambani J, Drilling Past The Resource Curse, 110] 

There has been keen emphasis on transparency in the Ministry of Mining and Petroleum both domestically and internationally. Kenya is a member Of Publish What You Pay (PWYP), an initiative aimed at encouraging oil, gas and mining companies to publish their payments to governments. Such payment include, license fees, royalties and taxes. It also focuses on pushing for governments to be transparent about the amount revenues they receive.[footnoteRef:204] The International Monetary Fund and the World Bank have also been at the forefront in legislating policies that foster transparency in the mining sector. [204:  https://www.pwyp.org/areas-of-work/revenue-transparency/.Accessed on 24th November 2019.] 

It is imperative for civil societies be vigilant about how mineral revenue is acquired and spent and when need arises, be the whistle-blowers when distribution of mineral revenue is going south.[footnoteRef:205] [205:  Yao Graham, PWYP Should Intensify Its Work to Advance the Africa Mining Vision, https://www.pwyp.org/pwyp-news/pwyp-in-africa-should-intensify-its-work-to-advance-the-africa-mining-vision/.Accessed on 24th November 2019.] 

[bookmark: _Toc38006590]4.4.2 Accountability
Accountability is the processes through which an institution makes commitment to monitor and pursue oversight of its members. It looks at who is liable for what and reasons for liability. Accountability works together with transparency to ensure oversight of the distribution and management of the mineral royalties. 
Access to the relevant and timely information is core to a transparent and accountable system and the lack of renders transparency and accountability mere aspirations.
Clarity of roles is key when it comes to accountability. It makes clear who to hold responsible in case of misappropriation and misuse. Money is a sensitive topic and to ensure sustainable and proper management there is need for high level of integrity and accountability .Accountability needs to be coupled up with effective system of punishment that will act as a deterrent method. 
The Fund is required to implement accountability measures as one of its core pillars. A well working financial system increases its credibility and legitimacy once grounded on accountability and transparency policies. 
It is without doubt that accountability strengthens governance structures. 
[bookmark: _Toc38006591]4.4.3 Public Participation
Public participation is a community based process that allows communities participate and influence decision making processes in the governance, management and distribution and oversight of mineral royalties. The host communities needs to inform in a manner that is transparent and timely.
Public participation is realized best when the right of access to information[footnoteRef:206] , equality[footnoteRef:207] and the principle of democracy[footnoteRef:208] are in play. For host communities to participate effectively in governance and distribution of the 10% royalties, it is imperative to access all the relevant information. This includes the expected environmental and social risks and mitigation measures; project costs and expected benefits from the mining operations and the expected community development undertakings. There must also be full contract and revenue disclosure to enhance transparency and accountability in benefit and burden sharing. Public participation also help on the capacity building of the host community. [206:  Article 35, Constitution of Kenya (2010).]  [207:  Article 27, Constitution of Kenya (2010).]  [208:  Article 10(2) (a), Constitution of Kenya (2010). ] 

Information sharing and open dialogue builds trust, helps manage societal expectations and creates a conducive environment for community-investor harmony, which is critical for productive mining operations.[footnoteRef:209] [209:  Ambani J, Drilling Past the Resource Curse, 45.] 


[bookmark: _Toc38006592]4.5 Comparative Analysis 
[bookmark: _Toc38006593]4.5.1 Mineral Revenue Management in Botswana
Botswana stands out as a success story in a continent where resource curse has wreaked havoc in countries such as Nigeria and the DRC. [footnoteRef:210]Its case is held out as an example of best practice in a developing country context.[footnoteRef:211] [210:  Moisés Naím, the Devils Excrement, ‘’Can Oil Rich Countries Avoid the Resource Curse?’’, Foreign Policy, No 174.]  [211: ] 

Since the late 1960s, the diamond industry has dominated the mining sector in the country.[footnoteRef:212] Over the past two decades, minerals have represented 40 to 60 percent of government revenues, and more than three-quarters of export earnings.[footnoteRef:213] Mineral royalties and dividends account for 27% of government revenue and 24.5% of GDP. [footnoteRef:214] The country has ensured that it has the capacity to manage these by employing a highly skilled bureaucracy. [footnoteRef:215]Hon. Onkokame Kitso Mokaila, Minister of Minerals, Energy and Water Resources, Republic of Botswana stated that the careful stewardship of Botswana’s diamond resources by the government and De Beers has been enabled by high standards of governance, political stability and the investment of diamond wealth in all parts of the economy, a strong regulatory framework and by well-resourced and high functioning institutions. [footnoteRef:216] [212:  Fischer C, International Experience with Benefit-sharing instruments for Extractive Resources, 22.]  [213:  Fischer C, International Experience with Benefit-sharing instruments for Extractive Resources, 22.]  [214:  World Bank Group, Botswana Mining Investment and Governance Review, 2016, 19.]  [215:  World Bank Group, Botswana Mining Investment and Governance Review, 2016, 19.]  [216: 
 Chahtam House, De Beers, Connecting Resources and Society in Botswana, Gaborone, 24, November, 2015, 6.  ] 

 Botswana established the Botswana’s Pula Fund in 1994, as a natural resource based stabilization and savings fund.[footnoteRef:217] It is was constructed as a sovereign wealth fund to preserve mineral wealth from diamond export sales for current and future generations.[footnoteRef:218] General budget principles guides the input and output from the Fund. Additionally, it outlines explicit operational rules for deposits and withdrawals.[footnoteRef:219] There is a domestic oversight committee put in place. The Fund is subject to regular and independent external audits and some financial information is provided in the Bank of Botswana’s annual reports. The fund is managed according to internationally accepted guidelines, the Santiago Principles[footnoteRef:220] and applies formula-based, revenue distribution policy.[footnoteRef:221]Monetary policy of the Fund is conducted in a joint evaluation process between the central bank and the Ministry of Finance. The Central Bank manages the foreign exchange reserves and, in partnership with the World Bank.[footnoteRef:222] The government also follows an inclusive process of consultation regarding spending priorities of the Fund from the national level down to the village level of governance structures and population.[footnoteRef:223]The Fund has included the Africa Mining Vision Implementation Plan (2011) that focuses on managing mineral revenue and rents. The implementation plan advocates for member countries to develop rent distribution systems for allocating part of mineral revenue to communities near mining areas and local authorities.” [footnoteRef:224]  [217:  World Bank Group, Botswana Mining Investment and Governance Review, 2016, 19.]  [218:  World Bank Group, Botswana Mining Investment and Governance Review, 2016, 19.]  [219:  World Bank Group, Botswana Mining Investment and Governance Review, 2016, 19.]  [220:  World Bank Group, Botswana Mining Investment and Governance Review, 2016, 19.]  [221:  World Bank Group, Botswana Mining Investment and Governance Review, 2016, 19.]  [222:  Fischer C, International Experience with Benefit-sharing instruments for Extractive Resources, 22.]  [223:  World Bank Group, Botswana Mining Investment and Governance Review, 2016, 19.]  [224:  World Bank Group, Botswana Mining Investment and Governance Review, 2016, 19.] 

Botswana’s success in revenue management is attributed to: good institutions, tight oversight of extraction and revenues, financial discipline, public participation, good budgetary planning and the accumulated foreign exchange reserves that generate significant investment income.[footnoteRef:225] [225:  Fischer C, International Experience with Benefit-sharing instruments for Extractive Resources, 22.] 

[bookmark: _Toc38006594]4.6) Conclusion 
Botswana has successfully proved that good governance policies together with working distribution structures yields sustainable management of mineral revenue. This combats the infamous resource curse.
Mineral wealth could be a mixed blessing in relation to development of the country endowed with the mineral resource.[footnoteRef:226]It has been noted that most expanding extractive industries in Africa are characterized by increasing levels of political, social, economic and environmental risk.[footnoteRef:227]While the mineral revenue generated contributes to the government revenue and economic growth, the extent of positive impact depends on the management of the revenue once it has been collected and how it is utilized in order to strengthen both the local and national economy.[footnoteRef:228] [226:  Honest Prosper Ngowi and David Potts, Extractive Industry Revenues and their Expenditure in Local Government, 4.]  [227: Van Alstine, James & Manyindo, Jacob & Smith, Laura & Dixon, Jami & AmanigaRuhanga, Ivan, “Resource," Resources Policy, Elsevier, vol. 40(C),  2014, 48.]  [228:  Honest Prosper Ngowi and David Potts, Extractive Industry Revenues and their Expenditure in Local Government, 4.] 

The resource curse phenomenon that is majorly predisposed to poor but resource rich countries that have not been successful at distributing and managing the resource wealth accordingly.[footnoteRef:229]This often results in conflicts and even civil wars as has been experienced in Nigeria. Resource-curse happens when resource-rich countries fail to make optimum benefits from the abundant resources endowed in the country.[footnoteRef:230] [229:   Moisés Naím, the Devils Excrement, ‘’Can Oil Rich Countries Avoid the Resource Curse?’’, Foreign Policy, No 174, 2012, 5.]  [230:  Moisés Naím, the Devils Excrement, ‘’ 5.] 

It takes democracy, transparency, prudently managed public finances, setting up funds for ‘rainy days ‘and effective public institutions that are responsive to its citizens to mitigate the misery-inducing consequences of mineral wealth.[footnoteRef:231] [231:   Moisés Naím, the Devils Excrement, ‘’5.] 











5.0 [bookmark: _Toc38006595]CHAPTER 5: CONCLUSION AND RECCOMENDATION 
[bookmark: _Toc38006596]5.1 Summary of Findings 
Host communities have not received their 10% royalty share despite the numerous mining operations taking place in the country. There is need for the government to develop a comprehensive and holistic distributional structures to enable proper allocation of the 10% mineral royalty due to host communities. The most recent legislation that seeks to create a Royalty fund 
To conclude , the study has asserts that the lack of appropriate structures  and governance policies for the distribution of  10 % mineral royalties due to host communities pursuant to Section 183(5) of the Mining Act 2016 impedes on provisions of  equitable distribution of mineral resource wealth enshrined in Article 69 of the Constitution of Kenya. 
[bookmark: _Toc38006597]5.2 Recommendations
The Mineral Royalty fund regulations need structural adjustments to ensure its efficient and sustainable running. The first adjustment to be considered should be separating the expenditure funds from the Royalty Fund to avoid the possibility of spending of the finances allocated for the host community in covering expenditures of the Fund. If not addressed, this may result in undermining the host’s community potential develop and sustainably grow.
There is need for clarity of roles and duties between the National and county government and the Royalty Fund .This is to avoid cases of the government neglecting their duties for the fund to takeover. The Royalty Fund simply comes in to complement their roles and not replace them. When the national and county government and the Royalty fund work in harmony, sustainable and economic development will be inevitable. 
The Royalty Fund Regulation should consider giving clarity on how the royalties will be distributed to the different respective host communities. Since all the royalties paid by the mineral right holders are to be channeled into the Fund in the prescribed ratio, how will the share of respective host communities be determined? For a just and equitable distribution of mineral royalties, keen attention needs to be paid to such details.
The Government should consider passing laws that require the government and mineral right holders to disclose all significant payments made, and material benefits given, to government. As encouraged in international best practice, the information would be disaggregated by revenue stream including, but not limited to, profits, production entitlements, royalties, dividends, bonuses, and license fees. This information could then be made publicly available online and through the media, to ensure citizen access and enable auditing. This fosters accountability and oversight of the royalties and mitigates chances of embezzlement and misuse of the royalties. The state should consider integrating Global and regional initiatives, such as EITI, Publish What You Pay (PWYP), and Revenue Governance Index (RGI) which are initiatives adapted by signatory states to promote access to information by the public on the mineral revenue. 
The Ministry of Mining and Petroleum should consider providing relevant information in the Mining Cadastre, which their official website where information about revenue received is supposed to be publicly made available. 
Policies on integrity and anti-corruption needs to be implemented to govern the management of the royalty fund. Corruption in the receipt and management of mineral royalties should be shunned because it makes the intended beneficiaries miss out on receiving what rightfully belongs to them. As a deterrence measure, the state may need to implement strict measures and punishment to any person found misusing or embezzling the funds meant for the host communities.  This can only be reinforced by good governance and high levels of integrity. There is need for high levels of integrity in the human resource behind these distribution and governance policies. 
The State and the Ministry of Mining and Petroleum should invest in building human and institutional capacities by investing accrued benefits in sustainable development projects which will go beyond the lifespan mining operations and at the same time uplift the livelihoods of the host community. This will help increase the absorptive capacities of the host communities. Government should also invest in educating the host members on the various investment plans that will foster investments for the host members with a view to create wealth for the current and future generations using the royalties received.
It is crucial for the Ministry of Mining and Petroleum and the government to ensure there is little political influence in the running of the fund. This to prevent politically charged investments that do not have the best interest of the host community. The state should combat any practical boundaries to the distribution of royalties to the host communities. 
Public participation from the host community is imperative as host communities directly bare the negative effects of mining operations such as loss of land; pollution and changes in microclimates and destruction of their social fabric[footnoteRef:232]. It is just for them to benefit from the mineral revenue. For effective public participation the host communities needs to be empowered with right information.  [232: 
] 

The state should give regards to the already existing traditional institutions that govern the activities of the host communities on grass-root levels. This is because they understand the needs of the community better. Co-operation between such institutions, the national and county government and the Board of the Royalty Fund fosters better governing and utilization of the royalties. 
The government may consider diversifying and broadening the expected mineral revenue through efficiently employing best international mining fiscal regime which will in turn increase the royalty base and increase foreign investment. This will increase the amount of royalties to be distributed.
  
[bookmark: _Toc38006598]5.2 Conclusion 
In the wake of increased mining of commercial viable minerals in the country, there is potential for mineral revenue growth. This calls for adequate preparation to create fair and equitable distribution structures and governance policies that will manage the distribution of mineral royalties to the prescribed parties. Appropriate distribution and governance of 10% mineral royalties to host communities will foster economic and social development in the host communities. With defined distribution structures and governance policies, the country will be able to efficiently manage the finite mineral resource wealth for the benefit of the citizens. 
This paper is imperative in highlighting the urgent need for development of appropriate distribution and governance policies for the distribution of 10% mineral royalties to host communities that will benefit the current and future generation. Additionally, the paper sheds light on the danger faced by host communities when their prescribed royalties remain undistributed. Relevant stakeholders should consider implementing my recommendations to fashion a sustainable and equitable Royalty Fund for the distribution of 10% royalties to the host communities.
[bookmark: _Toc38006599]6.0 BIBLIOGRAPHY 
BOOKS.
Ambani J and Wasunna M, Mining Law: ‘Commentaries on Kenya’s Framework Legislation’, Strathmore University Press, Nairobi, 2018.
Ambani J, Drilling Past the Resource Curse? ‘Essays on the governance of extractives in Kenya’, Strathmore University Press, Nairobi, 2018.
Kariuki F, Kerecha G and Kirwa J, Handling Extractive Related Grievances in Kenya, `A Guide for Judicial Officers,’ Extractives Baraza, Nairobi, 2019.
Hervada J, Natural Right and Natural Law; A Critical Introduction to Natural Law, University of Navarra, Navarra, 1987.
Jack Calder, Administering Fiscal Regimes For the Extractive Industries,’ A HandBook.’ International Monetary Fund, Washington DC, 2014.
Odari E, Migai C and Sivi-Njonjo K, `The Policies, laws and Institutional framework governing Extractive Industry,’ Institute of Economic Affairs, Nairobi, 2014.
Rawls J, A Theory of Justice, The Belkina Press of Harvard University Press, Cambridge, Massachussets,1971.
Fischer C, International Experience With Benefit-sharing Instruments for Extractive Resources, Resources for the Future, Washington DC 2007.

JOURNALS 
Söderholm P & Svahn N, ‘Mining, regional development and benefit-sharing in Developed Countries’, “Resources Policy’, Elsevier, vol. 45(C), 2015.
Arnold F McKee, ‘what is ‘Distributive Justice `, Tylor and Francis Ltd, Review of Social Economy Vol. 39, No. 1 (April, 1981),
Indira Rajaraman,’Fiscal Transparency’, Economic and Political Weekly, Vol. 36, No. 52, 2001, 4883.
Property Protection Society, `The Truth about Mining Royalties`, LSE Selected Pamphlets, 1891
David L. Goldwyn, Extracting Transparency, Georgetown Journal of International Affairs, Vol. 5, No. 1 (Winter/Spring 2004.
Moisés Naím, the Devils Excrement, ‘’Can Oil Rich Countries Avoid the Resource Curse?’’, Foreign Policy, No 174.
Van Alstine, James & Manyindo, Jacob & Smith, Laura & Dixon, Jami & AmanigaRuhanga, Ivan, “Resource," Resources Policy, Elsevier, vol. 40(C),  2014.
Deloitte, How the New Tax Rules on Natural Resource Income Affect the Upstream Oil, Gas And Mining Sector in Kenya, Deloitte East Africa, 2015.

PUBLISHED ARTICLES. 
Brown M: Mining in Kenya, `The start of a new era?’ 2013.
Thomas Brut, ‘Mining Royalties’, University of Bristol, Bristol, 1994.

CONFERENCE PAPERS
Chahtam House, De Beers, Connecting Resources and Society in Botswana, Gaborone, November, 2015.
  
REPORTS
Lwanda G& Maria M, Kenya and The Africa Mining Vision (AMV):`A Gap Analysis Report’ 4.
World Bank Group, Botswana Mining Investment and Governance Review, 2016.

WORKING PAPERS
Pham, T.T., et al, ‘Approaches to benefit sharing’: A preliminary comparative analysis of 13 REDD+ countries, ‘WorkingPaperNumber108, 2013, 1https://www.cifor.org/publications/pdf_files/WPapers/WP108Pham.pdf on 20th November 2019
DISSERTATION.
Jeptui G, ` Kenya’s Legal and Institutional Framework on Benefit Sharing from Oil Exploitation: The Case Study of Turkana County’, Unpublished LLM Thesis, University of Nairobi, 2015.

LEGISLATION 
Kenya Income Tax Act (Cap 470).
Mining Act (No 12 of 2016) 
Constitution of Kenya 2010
Public Finance Management (Mineral Royalty Fund) Regulations, 2019
Mining (Prescription of Royalties on Minerals) Regulation, (Legal Notice No 187 of 2013).
Mining and Mineral policy (Legal notice No 187 of 2013)
The Public Finance Management Act (Act No 18 of 2012).
Land Act (Act No 6 of 2012).
Mining Act (Chapter 306, Laws of Kenya). (Repealed).
Mining (Community Devolution Agreement) Regulation (Legal Notice 148 of 2017.
Government Financial Management Act (Chapter 412B) Repealed.
Natural Resources Benefit Sharing Bill 2018.
Executive Order No.2/2013.

INTERNATIONAL LEGISLATION AND POLICIES
African Mining Vision, 2009.
UNGA, Declaration on Right to Development, 1986.
International Monetary Fund, Code of Good Practices on Transparency in Monetary and Financial Policies: Declaration of Policies.
NEWSPAPERS
Macharia Kamau, ‘Lack of Rules Cause Delay in Remittance of Royalties to Counties and Communities’, Standard Media, https://www.standardmedia.co.ke/article/2001271313/why-the-government-has-not-paid-communities-mineral-royalties,27th February 2018.
https://www.standardmedia.co.ke/article/2001352012/new-controller-of-budget-takes-oath-of-office,Accessed on 4th December 2019.

INTERNET SOURCES 
https://www.crakenya.org/cra-overview/  on 28th November 2019.
Yao Graham, PWYP Should Intensify Its Work to Advance the Africa Mining Vision, https://www.pwyp.org/pwyp-news/pwyp-in-africa-should-intensify-its-work-to-advance-the-africa-mining-vision/.Accessed on 24th November 2019.


























image1.png
Strathmore University
Law School
TGS




