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Abstract
Domestic violence is a serious public health, legal and social problem that permeates every
sphere of human society. While historically, women have predominantly been on the receiving
end of this vice, statistics from the Kenya Demographic and Health Survey of 2014 reveal that
many men are also victims at the hands of women, a trend that is quickly assuming a worrisome
dimension. However, a myriad of factors has led to the silencing of male victims of domestic
violence throughout history, most notably stereotypical notions of gender. Numerous laws and
policies have been made across the world with the intent of curbing this menace since it first
became a global phenomenon with its claws dug deep into the roots of society. Kenya has
recently jumped on that bandwagon with the enactment of the Protection Against Domestic
Violence Act in 2015, becoming the first and only law that exclusively addresses domestic
violence in the nation. While this is laudable, much still needs to be done as there are questions
concerning the Act’s applicability when compared to the reality of victims on the ground. Thus,
this paper seeks to assess the adequacy of the current legal regime on domestic violence in
Kenya, specifically with regard to male victims; and further investigate which factors impede
access to justice for these men with a view of reconciling these with the current law. Options
for reforming the current legislative regime will be sought by looking at other jurisdictions and
what they have done to ensure access to justice for male victims of domestic violence.
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Chapter 1
Introduction
1.1 Background
Domestic violence has received a considerable amount of conversation in the society today as
it is a phenomenon that permeates every level of society and transcends borders, cultures,
nationalities, and race. All crimes have onerous effects on society, but domestic violence is
distinguished due to its repetitive and multi-faceted character and the resultant immeasurable
ripple effect on society and family life.1 It affects millions of people and touches on the very
dignity of man. Despite this, for decades, domestic violence was considered to be an issue
proper to the private realm and as such, discussions surrounding it were not acceptable or
regarded as a social issue.2 Subsequently, the UN recognising domestic violence as a human
rights abuse in the 1990s served to elevate its status and caused it to achieve a greater profile
in terms of law and policy development in many countries across the world.3 Domestic violence
has not only been widely acknowledged as a violation of basic human rights, but a growing
amount of research continues to elucidate the health burdens, intergenerational effects, and
demographic consequences of such violence.4 In Kenya, domestic violence has been rampant,
and has gained notoriety in the last two decades, prompting Parliament to enact a Protection
against Domestic Violence Act (PADVA) in 2015 to address this pertinent issue.5 Although
the Act claims to provide some degree of relief for victims of domestic violence in the form of
protection orders, there are still inherent social and cultural challenges in its application and
implementation, specifically when it comes to male victims.
The numerous definitions of domestic violence range both legally and behaviourally from one
jurisdiction to another. However, the author will isolate one definition for the purposes of this
study that will be drawn from the PADVA which is in Kenya’s legislative landscape. In the
Act, domestic violence is defined as ‘violence against any person, or threat of violence or of

1

S v Baloyi and Others (1999), Constitutional Court of South Africa.
Vernon D, ‘Has Society Created Social Injustice for Male Victims of Domestic Violence’ Published Thesis,
Utah State University, Moab, 2017, 1.
3
Harne L and Radford J, Tackling Domestic Violence: Theories, Policies, and Practice, Open University Press,
London, 2008, ix.
4
Kenya Demographic and Health Survey 2014, 291.
5
Ngirachu J, ‘Relief for Domestic abuse victims as President Kenyatta signs protection law’ Daily Nation, 16
May 2015 – https://www.nation.co.ke/news/Protection-Against-Domestic-Violence-Act-Uhuru-Kenyatta/10562718992-ovqnh5z/index.html on 9 December 2018.
2
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imminent danger to that person, by another person with whom that person is, or has been, in
domestic relationship’.6 This wide definition notwithstanding, domestic violence is still
commonly conceptualised as violence against women as evinced by the Kenya National Crime
Research Centre (KNCRC) Report ‘Gender Based Violence 2014’7 where they measured
participants’ knowledge and awareness of gender-based violence based on their varying
descriptions of what it constituted. The report exposed, rather alarmingly, that the most
common description was ‘bodily harm inflicted by a man on a woman’ as reported by 73.8
percent of female and 68.9 percent of male respondents.8 The roots of domestic violence at the
societal level in Kenya include a deep-rooted culture of patriarchy and stereotypical views of
masculinity that prescribe toughness or dominance as ways through which power and control
over the victim are achieved.9
However, the old adage ‘the hunter becomes the hunted’ has become a lived reality in Kenya
in the recent past following gruesome cases of ‘husband battering’ frequently reported in the
Kenyan media.10 While it is true that women throughout the world are subjected to extreme
acts of physical violence every day within the beguiling safety of domesticity, it must not be
lost on society that men can be victims of such violence too. In Kenya, domestic violence
against men (DVAM) is not an area of uncharted waters, even though advocating for its
recognition is akin to swimming against the tide. In 2012, a men’s group called Maendeleo ya
Wanaume11 engaged in a noteworthy initiative: a nationwide protest to boycott meals prepared
by their wives and partners in response to the ongoing menace of female perpetrated domestic
abuse in the country.12 A survey conducted by the same group in Central Kenya and Nairobi in

6

Section 3(2) Protection Against Domestic Violence Act (Act No. 2 of 2015).
This was carried out in thirteen counties.
8
Kenya National Crime Research Centre, ‘Gender Based Violence in Kenya’, Nairobi, 2014, 23.
The least common descriptions of gender-based violence were any harmful traditional practices inflicted on a
man; psychological harm inflicted by a woman on a man such as fear or shame; any type of abuse inflicted by a
parent on a boy child; any type of abuse inflicted by a parent on a girl child; and other forms of abuse such as
insubordination of men by women, discrimination of women, overworking women etc.
9
Kniss J, ‘Masculinity and violence against women in Simenya, Kenya: Engaging men as part of the solution’,
SIT Kenya: Health, Urbanization, and Human Rights, 2016, 4.
10
Njuguna J, ‘Causes and consequences of DVAM in Mukurwe-ini Constituency, Kenya’ Unpublished Thesis,
University of Nairobi, Nairobi, 2014, 3.
11
Swahili; translated to ‘Progress for Men’ in English.
12
‘Kenyan men urged to boycott meals in abuse protest’, BBC News, 20 February 2012 –
https://www.bbc.com/news/world-africa-17094830 on 18 November 2019. This protest encouraged men not to
eat in their respective homes; but to share meals together away from their homes while sharing their experiences
with both physical and emotional domestic abuse. This was a symbolic stance since in the Kenyan culture, eating
your wife or partner’s meal is an important way for a man to express appreciation for his wife.
7
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2012 found an increase of men abuse cases from 160,000 in 2009 to 460,000 in that year.13
Moreover, the Kenya Demographic and Health Survey (KDHS) of 2014 reports that forty four
percent of men aged between 15 and 49 have experienced physical violence since the age of
15 as compared to forty five percent of women; and twelve percent and twenty percent
respectively experienced physical violence within the twelve months prior to the survey.14
Based on these statistics,15 this study argues that cases of DVAM must be addressed and
remedied just as well as those against women as there are hardly any disparities in the numbers.
The study further contends that in the case where there are significant disparities, these may be
due to the fact that many men underreport or fail to report incidents of domestic violence to the
police for various reasons among them embarrassment, fear of disbelief, lack of support
services, and society’s view that men cannot (or possibly should not) be victims of domestic
violence, thus trivialising their plight.16
In the media and platforms of public opinion,17 the domestic violence debate is largely
dominated by outspoken feminist and women’s rights perspectives that are often, explicitly or
implicitly, based on or supporting the Duluth model.18 In the age of feminism where women
are recognised as a vulnerable group needing protection;19 together with the surge of
affirmative action programs to remedy a patriarchal society that historically subordinated
women, there seems to be a gender bias that generally portrays women as victims of violence,
and men as the perpetrators.20 This is worsened by the fact that in traditional African societies,

Chinasa O, ‘Domestic violence in contemporary times, cause and effects: An educational perspective’ 5(9)
EPRA International Journal of Multidisciplinary Research, 2019, 117. See also Adebayo A, ‘Domestic violence
against men: Balancing the gender issues in Nigeria’ 4(1) American Journal of Sociological Research, 2014, 15.
14
Chapter 16, Kenya Demographic and Health Survey 2014, 291.
15
There are also numerous global statistics to support the existence of the phenomenon of DVAM which will be
highlighted in detail in Chapter 4 of this study.
16
The various reasons why men do not readily report instances of domestic violence as frequently as women will
be discussed in more detail in Chapter 3 of this study.
17
These include social media platforms such as Twitter and Facebook.
18
The Duluth model is the dominant model for treating domestic violence perpetrators. It rests on the foundation
of a patriarchal theoretical framework and thus assumes that men use violence as a calculated choice in
relationships to exercise power and control. According to the Duluth model, women do not and would not use
violence against men because violence is an issue of power and control of which only men in a system of patriarchy
are capable. Hines A and Douglas E, ‘Women’s use of intimate partner violence against men: Prevalence,
implications, and consequences’ 18 Journal of Aggression, Maltreatment and Trauma, 2009, 576.
19
This stems from the clamour over the last few decades for this protection, that has been consequently reflected
in many international treaties and instruments.
20
Dutton D, Corvo K and Hamel J, ‘The gender paradigm in domestic violence research and practice part II: The
information website of the American Bar Association’ 14 Aggression and Violent Behavior, 2009, 31. See also
‘Men as victims of domestic violence: Some issues to consider’ Discussion Paper No. 2 (2001), Domestic
Violence and Incest Resource Center, Melbourne.
13
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men were allowed to ‘discipline’ their wives;21 yet it was taboo in many communities for a
woman to raise a hand against her husband.22 This therefore gave rise to a concern, valid in its
own respect, that the acknowledgment or concession that some women may be violent toward
their male partners will be potently used to defend male violence which activists have been
fighting to eradicate since time immemorial.
Usually, when the word ‘abuse’ is mentioned, one’s mind conjures up an image of a victim
who is either a woman or a child, but rarely a man as it does not naturally occur to us that the
victim of abuse can also be a man.23 In the same way, the picture that is always painted from
surveys of domestic violence is that of a female victim and a male perpetrator. The problem
with such surveys is that they frame domestic violence in the context of criminal behaviour;
and because many victims, especially men, do not consider such acts to constitute a crime per
se, compounded with many other factors, their victimisation rates are likely to be inhibited on
account of non-reporting. The literature and findings in this area further suggest that the reason
underlying why men choose to suffer in silence is the fact that the relevant authorities do not
actively recognise domestic violence as a male, as well as a female issue; thus focusing only
on female victims and in the process, silencing the voices of male victims.24 This societal
repression creates biases that negatively impact the way in which the relevant authorities deal
with domestic violence cases, in that there exists a tendency to discriminate against male
victims, thus impeding their access to justice, a right guaranteed in the Constitution of Kenya
2010.25 This discrimination, in turn, causes male victims to feel reluctant to seek help. Such
violence is therefore condoned by the implicit silence and passivity exhibited by the state and
the law enforcing organs in the country.26

Conroy A, ‘Gender, power and intimate partner violence: A study on couples from rural Malawi’ 29(5) Journal
of Interpersonal Violence, 2014, 3.
22
This will be discussed in more detail in Chapter 3 of this study.
23
This stereotypical thinking of domestic violence is understandable given the fact that historically, most of the
victims were known to be women. Thobejane T and Luthada V, ‘An investigation into the trend of domestic
violence on men: The case of South Africa’ 12(3) OIDA International Journal of Sustainable Development, 2019,
12.
24
Lambert K, ‘‘Broken men break the silence’: Male domestic violence victims and their struggle to be heard’,
ResearchGate, 2016, 2.
25
Article 48, Constitution of Kenya (2010).
26
Njuguna J, ‘Causes and consequences of DVAM in Mukurwe-ini Constituency, Kenya’ 4.
21
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1.2

Statement of the Problem

Despite decades of clamour for reform and the subsequent enactment of the PADVA, there still
exists a dearth of appropriate legal redress for both male and female victims of domestic
violence. This study claims that the situation for male victims has been particularly worse due
to misconstrued ideas of masculinity, gender stereotypes and gender asymmetry.
The study argues that the PADVA came as a result of pressure from the international realm for
states to address domestic violence in their local jurisdictions and comply with international
treaties concluded on the same, as well as nationally from local feminists’ and human rights
groups’ outcries for a law that protects women from the ever-prevalent menace of domestic
violence.27 Thus, the government caved under this pressure and did not conduct adequate
preliminary research on the ground to tailor any intended legislation to the unique situation of
its people. It may have even borrowed from international legislation specific to violence against
women and as such, hampered its applicability to male victims. Further, the PADVA does not
provide any long-term solutions for victims of domestic violence as it focuses solely on
protection orders; which are in essence a short-term solution.
The PADVA has thus failed to be an adequate tool in combatting DVAM; and a long-term
solution continues to elude the Kenyan justice system. The law on domestic violence in Kenya
is so disconnected from the reality of victims on the ground rendering its applicability
meaningless in most situations. This is demonstrated by the fact that it has been three years
since its inception with no cases having been decided using its provisions, while the numbers
of domestic violence cases in the country continue to soar. The study proposes that the answer
lies in eradicating the biases inherent in society first by ensuring that the relevant authorities
pay requisite attention to such cases by sensitising them; and changing cultural and societal
perceptions on the idea of DVAM.

1.3

Statement of Objectives

a. To assess the adequacy of the PADVA by reviewing its provisions in curbing DVAM
since it came into formal existence.

27

The pressure on the national level was especially given the fact that Bills on domestic violence had been tabled
in parliament on several occasions over the past decade or so yet none had seen the light of day yet for various
reasons. This will be briefly highlighted in Chapter 3 of the study.
5

b. To determine how the existing perceptions of masculinity, gender stereotypes and
gender asymmetry affect recourse for male victims of domestic violence.
c. To explore various other factors that can play a role in either enhancing or hindering
access to justice for male victims.
d. To conduct a comparative assessment of how a few jurisdictions in Africa, Europe and
America have afforded male victims of domestic violence access to justice so as to
provide options for reform in Kenya.28

1.4

Hypothesis

There exists a large number of male victims of domestic violence who are denied access to
justice because of the societal misconceptions of masculinity, gender stereotypes and gender
asymmetry, thus forced to stay silent about their plight. Their silence therefore does not reflect
in surveys of domestic violence, leading to the assumption that it is only women who suffer
this vice. As such, the PADVA impliedly excludes male victims of domestic violence from its
scope of protection and has thus not been adequate in protecting male victims of domestic
violence in Kenya.

1.5

Research Questions

a. Is the existing PADVA in Kenya sufficient to address the plight of male victims of
domestic violence?
b. What is the correlation between societal factors such as masculinity, gender stereotypes
and gender asymmetry and their likely effect on the implementation of the PADVA for
male victims of domestic violence?29
c. How can other jurisdictions in Africa, Europe and America be comparatively used to
assess and suggest options for reform in Kenya?

28

This will not be a comparative study per se as it will involve sampling a wide range of jurisdictions without
delving too much into analysis.
29
Research objectives (b) and (c) have been merged into this research question.
6

1.6

Justification/ Significance and Scope of the Study

Society finally seems to be affording issues of domestic violence against women the requisite
level of seriousness and thus actively searching for solutions to curb it. This can be attributed
to most of the early research dealing with domestic violence which focused solely on female
victims and the social factors that supported the victimisation of women.30 Consequently, an
astronomical amount of literature now exists that portrays domestic violence as a phenomenon
borne out of a patriarchal social order where women are primarily the victims and men, the
perpetrators.31 Such research has significantly impacted the pace of recent changes in the way
in which law enforcement and social agencies respond to the needs of female victims.32 To
attest to this, recent studies have shown a steady decrease in domestic violence against women
which may be attributed to public awareness, legislation and campaigns against domestic
violence; however, reports regarding men as victims of domestic violence were nearly static,
if not increasing, over the same years.33
From scanty research studies into the area of male victims of female perpetrated domestic
violence, it is known that the issue is very complex and complicated due to the circumstances
surrounding domestic violence. As such, this has resulted in very little research being
conducted. Despite increasing acknowledgement that men can also be victimised, compared to
the extensive literature on male-perpetrated domestic violence complete with a robust
theoretical framework, the literature on female perpetrated violence is exceptionally scarce and
predominantly based on quantitative data that is often complex and contentious with little in
the way of a theoretical framework.34 Furthermore, evidence is amassing that contradicts the
notion that women’s aggression is primarily in self-defence against abusive male partners.
While legislation may be enacted in national jurisdictions to address domestic violence, such
legislation is peculiarly inadequate for those it purports to help. The predominant mode of
redress continues to emanate from sociologists, psychologists, and activists, while a real
solution continues to elude the law, lawmakers, and legal practitioners.35 There are, therefore,
George M, ‘Riding the donkey backwards: Men as the unacceptable victims of marital violence’ 3(2) The
Journal of Men’s Studies, 1994, 137.
31
George M, ‘Riding the donkey backwards’, 137.
32
George M, ‘Riding the donkey backwards’, 137.
33
Vernon D, ‘Has Society Created Social Injustice for Male Victims of Domestic Violence’, 6.
34
Dutton D, Spidel A and Nicholls T, ‘Female perpetrators of intimate abuse’ 41(4) Journal of Offender
Rehabilitation, 2005, 1. See also Lambo L, ‘“We’re not victims”: Women’s use of violence in their intimate
relationships’ Published Thesis, Concordia University, Quebec, 2019, 41.
35
Meyersfeld B, ‘Reconceptualising domestic violence in international law’ 67 Albany Law Review, 2003, 373.
30
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serious gaps in addressing such a pertinent issue in society that touches on the very rights of
human beings. The proposed study seeks to fill this gap by highlighting the inadequacies of the
PADVA and thus providing options to enable access to justice for male victims of domestic
violence on account of a violation of their human rights.
It is important to note that the study limits itself to an assessment of the adequacy of the
PADVA for only male victims of domestic violence and will not be investigating or making a
pronouncement on whether it is adequate for female victims of domestic violence.

1.7

Literature Review

DVAM perpetrated by female partners is a widely under researched area of violence which is
currently coming to the forefront of societal debates. It is an undeniable fact that male violence
towards women in a domestic setting occurs; however, the problem arises where governments
and the majority of society focuses mainly on male-perpetrated violence and refuses to believe
or recognise that men can suffer from such violence too.36 It should be noted that some of the
sources that will be discussed are based on other jurisdictions, particularly in Europe and
America and are, therefore, not directly involved with domestic violence in Kenya. However,
the issues raised are relevant to our society and of importance in determining what male
victimisation and domestic violence is essentially about.
In her article ‘Broken Men Break the Silence’: Male Domestic Violence Victims and their
Struggle to be Heard,37 Katie Lambert explores the amount of help and support available for
male victims of female perpetrated domestic violence with a focus on understanding the
surrounding issues of society, government and masculinity. This article is important for this
study as it sheds light on the conceptual ideas surrounding DVAM which are particularly
instrumental in better understanding how to propose options for reform.
Moreover, in Jennifer Kniss’s thesis ‘Masculinity and Violence Against Women in Simenya,
Kenya: Engaging Men as Part of the Solution’,38 she focuses on the primary prevention as
opposed to the secondary prevention of domestic violence.39 She posits that legislation acts
only as a secondary measure of prevention, once the act has already occurred, and that we need

This renders such men the ‘forgotten’ victims of domestic violence.
Lambert K, ‘‘Broken men break the silence’: Male domestic violence victims and their struggle to be heard’.
38
Kniss J, ‘Masculinity and violence against women in Simenya, Kenya: Engaging men as part of the solution’.
39
This includes addressing the notion of masculinity.
36
37
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to find a primary measure of prevention of domestic violence. Although this work focuses on
domestic violence against women (DVAW), it is seminal in this study as it highlights how
addressing a societal problem can lead to better legal results.
In ‘Has Society Created Social Injustice for Male Victims of Domestic Violence?’,40 Deborah
Vernon examines the prevalence of DVAM by proffering statistics from various regions across
the world to concretise its existence. She then analyses the services available to victims of
domestic violence, particularly men and concludes that men experience numerous barriers,
both internal and external, when seeking services for domestic violence. To that effect, she puts
forth various recommendations most notably education and awareness programs at all levels
of society. This article is important to the study as it underscores the importance of social
services for male victims of domestic violence which helps to draw parallels with the Kenyan
justice system where such services are missing. It also provides various options for reform in
legitimising the adequacy of the PADVA.
In ‘Female Perpetrators of Intimate Abuse’,41 Dutton, Spidel and Nicholls seek to substantiate
whether females really are just as abusive as males in intimate relationships according to
surveys and epidemiological studies. They conclude that female perpetrated abuse in intimate
relationships is at least as common as male abuse. This article is an important source for
validating the claim that men can also be victims of domestic violence, supporting a gender
symmetry model, and in such cases, need to have their rights upheld.
Tsoaledi Thobejane and Victor Luthada in their article ‘An Investigation into the Trend of
Domestic Violence on Men: The Case of South Africa’42 explore the unique plight of male
victims of domestic violence in South Africa: a country with one of the highest incidences of
violence in the world. They explore various reasons why women perpetrate violence against
men in the South African society and why male victims in such situations do not readily report
to the police. On this backdrop, they propose recommendations specific to the South African
context, but which can also be adapted into other jurisdictions.43 This work is also important to
the study at hand as South Africa is on the African continent, thus closer to home: given the

Vernon D, ‘Has Society Created Social Injustice for Male Victims of Domestic Violence’.
Dutton D, Spidel A and Nicholls T, ‘Female perpetrators of intimate abuse’.
42
Thobejane T and Luthada V, ‘An investigation into the trend of domestic violence on men: The case of South
Africa’.
43
These include the training of law enforcement personnel and the implementation of appropriate sentencing
policies.
40
41
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two countries’ similar cultural backgrounds, methods of dealing with victims of domestic
violence in South Africa may prove to be effective in Kenya as well.
In Julius Gathogo’s ‘Men Battering as the New Form of Domestic Violence? A Pastoral Care
Perspective from the Kenyan Context’,44 he aims to establish that battering of men exists in
Kenya and Africa at large despite the hidden numbers of victims. He reveals that the abuse of
men has been present even in the traditional African society, exposing the magnitude of the
challenge that has bedevilled the society for centuries. This work is important as it helps us to
understand how DVAM in the traditional African society was dealt with, thus elucidating the
breaks or gaps which have allowed such violence to prevail. Similarly, Anthony Adebayo in
‘Domestic Violence Against Men: Balancing the Gender Issues in Nigeria’45 samples the social
acceptability of domestic violence in various African and developing countries, bringing out
the consensus of a wrong conceptualisation of domestic violence. This supports the present
study’s contention that domestic violence needs to be reconceptualised as it is currently
understood based on archaic family structures rooted in male dominance and patriarchy.
Adebayo uses the Kenyan experience of battered men as a deterrent lesson to the Nigerian
society to encourage them not to fall into the same quagmire.
Finally, Wilmah Isaboke’s ‘What about Men: Questioning the Deterring Efficacy of Kenya’s
Protection Against Domestic Violence Act (2015) in Addressing Violence against Men in
Kenya’46 specifically tackles the effectiveness of the PADVA in addressing the plight of male
victims in Kenya. Isaboke outlines the prevalence of DVAM and the reasons why the Act is
ineffective.47 While this study argues that the PADVA is inadequate, Isaboke’s work provides
compelling reasons that reveal the inadequacies of the Act.48

1.8

Research Design and Methodology

In answering the research questions, the research methodology employed included mainly
secondary information in the form of desktop research. The Research Proposal had initially
indicated the use of primary information in the form of field work, specifically qualitative
Gathogo J, ‘Men battering as the new form of domestic violence? A pastoral care perspective from the Kenyan
context’ 71(3) HTS Teologiese Studies/Theological Studies, 2015.
45
Adebayo A, ‘Domestic violence against men: Balancing the gender issues in Nigeria’.
46
Isaboke W, ‘What about men: Questioning the deterring efficacy of Kenya’s Protection Against Domestic
Violence Act (2015) in addressing violence against men in Kenya’ Social Science Research Network, 2016.
47
Emphasis added.
48
Emphasis added.
44
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interviews with organisations, male victims, and individuals campaigning for male victims
which were to be conducted to test the hypothesis that men are generally shunned from legal
redress when they are victims of domestic violence. However, this method was abandoned
since many surveys have already been carried out and there exists a wealth of data to prove this
hypothesis so there was no need to repeat it. Questionnaires were also out of the question as
domestic violence, in any form, is an extremely sensitive issue and as such, the ‘cold’ nature
and appearance of questionnaires may have raised concerns on ethical issues;49 and more
importantly, would not have produced the insight and understanding of DVAM needed to
answer the research questions; it would only scratch the surface.
The desktop research considered works by various scholars and writers on domestic violence
as a phenomenon, and particularly those who have highlighted the plight of male victims and
the lack of support available for them in a society that still views them only as perpetrators.
These works comprised mostly of journal articles, conference papers, discussion and research
papers, dissertations, theses and some empirical studies since this is a relatively recent societal
debate. Different theories behind domestic violence as well as related concepts were few and
far in between but were considered particularly valuable in enriching the arguments
propounded in the paper. Many viewpoints in this area of law were also canvassed before
reaching a conclusion. The study also relied on reports by Non-Governmental Organizations
(NGOs) and surveys for statistics of male victims of domestic violence in order to bring out
the inadequacy of the current laws.
A comparative assessment was also carried out that sampled statistics from different
jurisdictions around the world in a bid to show the prevalence of domestic violence against
men. From these, there was a further selection of some jurisdictions such as South Africa on
the African continent, and the UK and USA in the western region. South Africa was selected
as it is one of the more progressive countries on the African content where most countries share
an economic and social reality; and because their Constitution is almost identical to the Kenyan
Constitution. The USA and the UK were selected to demonstrate the approach that such
countries in the western region have taken towards male victims of domestic violence as
evidence of this has been heavily documented in those countries. It is important to note that
this is not a comparative study per se as it merely sampled approaches and did not go further
to critically analyse them in the context of their respective jurisdictions. This was done with
49

Lambert K, ‘‘Broken men break the silence’’, 19.
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the goal of providing options for reform in the Kenyan jurisdiction and not for the purpose of
criticising or analysing how effective or adequate those measures are in the jurisdictions
sampled.

1.9

Assumptions

The study turns on the assumption that men do not report instances of domestic violence for a
variety of reasons, including that they fear the social repercussions of such an admission.
Therefore, the statistics are likely to significantly underestimate the actual extent of domestic
violence towards men and fuel the misconceptions surrounding it.

1.10

Limitations

Some of the limitations that hampered the study were the fact that it was difficult to compare
statistics of domestic violence before and after the enactment of the PADVA to demonstrate
its inadequacy as most of the major surveys done in Kenya were done before the enactment of
the Act. Both the KDHS and the KNCRC Report were done in 2014 and there have not been
other ones since. Therefore, it would be difficult to ascertain the real statistics post the
enactment of the Act.

1.11

Chapter Breakdown

In addressing the inadequacy of the PADVA for male victims of domestic violence, the
following approach will be taken:
Chapter One – This chapter has set the foundational basis of the study providing the
background, the statement of the problem, the hypothesis, research objectives and
corresponding research questions, the justification of the study, research methodology and an
extensive literature review.
Chapter Two – This chapter will serve as the theoretical and conceptual framework, featuring
various theories and concepts that will be the lens through which the rest of study will be
discussed.
Chapter Three – This chapter will be the core of the study and will feature an analysis of the
PADVA in the context of the new constitutional dispensation, Kenya’s obligations in
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international law, and customary law measures for dealing with DVAM. In light of this, reasons
for its alleged inadequacy will be proffered.
Chapter Four – The study will come to a crescendo in this chapter which will delve into the
jurisdictions of other countries in Africa, Europe and America to analyse their attitudes and
response to DVAM. This will be done in a bid to compare approaches and provide insights on
options for the Kenyan jurisdiction.
Chapter Five – As the final chapter of the dissertation, it will focus on the findings of the
study, the recommendations of the researcher, and the conclusion.
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Chapter 2
Theoretical and Conceptual Framework
2.1

Introduction

To better understand why or in what ways male victims of domestic violence are particularly
disadvantaged when it comes to recourse under Kenyan law, it is essential to examine theories,
both legal and socio-cultural, that underpin DVAM. In this chapter, the author draws
eclectically from various theories and concepts. The theories will be used to explain why
female perpetrated DVAM occurs; while the concepts will be used to expose societal and
cultural norms, perceptions, and attitudes around domestic violence which will better explain
why male victims do not readily report such incidences. The theories do not suffice on their
own as they simply explain the sociological aspects of domestic violence, that is why the
concepts are proffered to explain what hinders access to justice for male victims which then
underscores the legal aspect of the problem.
As highlighted in the preceding chapter, domestic violence has received increasing attention in
the past decade; attention that has, unfortunately, framed the violence as essentially a masculine
form of assaultive behaviour.50 This popular view has contributed to increasing legal and social
defencelessness for men. One must, however, concede that domestic violence and violent
behaviour in general is strongly influenced by cultural and social norms. As such, efforts to
prevent DVAM or afford adequate recourse must consider how social pressures and
expectations influence individual behaviour. The following theories and concepts are rendered
in support of the author’s hypothesis.

2.2

Theories

2.2.1 Frustration-Aggression Theory
This theory was propounded by Dollard, Doob, Mowrer, Miller and Sears in their seminal 1939
book. Their hypothesis was that when people perceive that they are being prevented from
achieving a goal, their frustration is likely to turn to aggression.51 Aggression, in this instance,
McNeely R and Robinson-Simpson G, ‘The truth about domestic violence: A falsely framed issue’ 32(6) Social
Work, 1987, 485.
51
This theory is closely related to the expressive violence theory which posits that violence serves the purpose of
relieving frustration and anxiety triggered by challenges to traditional gender roles and norms. Expressive theories
assume violence enters directly in the perpetrator’s utility function.
50
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is then seen as an instinctual response to frustration. What is especially noteworthy in the
definition of frustration in their theory is that, unlike the use of the word in everyday language,
frustration here is not understood as an emotional experience but as an interference with the
occurrence of an instigated goal-response: therefore, an event instead of an affective state.52
When applied to domestic violence, marital or dating relationships53 can trigger anger (justified
frustration) or aggression (unjustified frustration) in either party. Justification is understood to
be the opposite of arbitrariness; and studies have found that unjustified frustration produces
more hostile aggression than justified frustration.54 Concerning the intensity of aggression,
Dollard and his team contend that the strongest aggressive reactions are those directed towards
the perceived sources of frustration: this is one type of retaliatory behaviour.55 In the other vein,
the aggressive response to a frustration can also be directed toward individuals who are not
directly responsible for the interference with the attainment of a goal: here it is said to be
displaced.56
This theory is relevant to the study as it gives weight to the argument that there are certain
factors that tend to precipitate DVAM.57 It also supports the notion that domestic violence is
not only perpetrated by men but can also be inflicted by women who are frustrated or angry
with their male partners when confronted with issues such as infidelity, drunkenness, or
unfulfilled financial demands, with that frustration crystallising in aggressive bouts of
violence.58

2.2.2 Social Learning Theory
The social learning theory is based on models initially developed by Albert Bandura.59 He
posits that certain behaviours people exhibit are those that they have learnt from their social

52

Dollard J, Miller N, Doob L, Mowrer O and Sears R, Frustration and Aggression, Yale University Press, New
Haven, 1939, 7.
53
Generally, domestic relationships.
54
Dill J and Anderson C, ‘Effects of frustration justification on hostile aggression’ 21(5) Aggressive Behavior,
1995, 359–369
55
Dollard J, Miller N, Doob L, Mowrer O and Sears R, Frustration and Aggression, 7. See also Zillmann D and
Cantor J, ‘Effect of timing of information about mitigating circumstances on emotional responses to provocation
and retaliatory behaviour’ 12(1) Journal of Experimental Social Psychology, 1976, 38–55.
56
Geen R, ‘Effects of frustration, attack, and prior training in aggressiveness upon aggressive behavior’ 9(4)
Journal of Personality and Social Psychology, 1968, 316–321.
57
This will briefly be discussed later in the study.
58
Obarisiagbon E and Omage M, ‘Emerging trend in the culture of DVAM in southern Nigeria’ 9(3) International
Journal of Humanities and Social Science, 2019, 53.
59
He is a renowned social cognitive psychologist.
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environments.60 As such, people exhibit violent behaviours if they have been raised in social
environments in which they observed domestic violence among their parents or other
authoritative figures with whom they identify.61 For example, observing the beating of one’s
mother may create in a woman the consciousness about the need to take aggression as a form
of defence.62 Moreover, the social learning theory suggests that a child learns not only how to
commit violence, but also learns positive attitudes about violence when he/she sees it
rewarded.63 He/she thus learns destructive conflict resolution as a pattern of interpersonal
communication64 which they carry into adulthood. In line with this theory, victims and
perpetrators of domestic violence are thought to have either witnessed abuse or directly
experienced physical abuse as children, resulting in the development of tolerance or acceptance
of violence within the family.
This theory is important, first and foremost, because it explains domestic violence as a human
problem and not necessarily a gender problem as has been commonly conceptualised.65 In
addition, it is instrumental when considering the practicality of solutions to the prevailing
problem of domestic violence especially in households where children are at risk of being
exposed to and learning from this behaviour.

2.2.3 Resource Theory
The resource theory as propounded by Goode emanated from three theories namely: the
exchange/resource theory, the social exchange theory, and the interpersonal resource-exchange
theory.66 This theory suggests a relationship between violence and wealth. The assumption is
that all social systems, including the family, rest to some degree on force or the threat of force.67
Thus, the decision-making power within a given family derives from the value of the resources
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See generally Bandura A, Social Learning Theory, General Learning Press, New York City, 1971.
The social learning theory is similar to the power theory in that it proposes that methods for settling family
conflicts are often learned during childhood by observing parental and peer relationships. Bell K and Naugle A,
‘Intimate partner violence theoretical considerations: Moving towards a contextual framework’ 28 Clinical
Psychology Review, 2008, 1098.
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Nwanna C and Kunnuji M, ‘Domestic violence by women against their intimate partners in Nigeria’ 30(2)
African Population Studies, 2016, 2642.
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Rakovec-Felser Z, ‘Domestic violence and abuse in intimate relationships from a public health perspective’
2(3) Health Psychology Research, 2014, 1821.
64
Rakovec-Felser Z, ‘Domestic violence and abuse in intimate relationships from a public health perspective’,
1821.
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This is to mean that both genders can learn and exhibit such behaviour.
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Goode W, ‘Force and violence in the family’ 33(4) Journal of Marriage and the Family, 1971, 624 – 635.
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that each person brings to the relationship.68 As such, if the woman in the family brings more
resources to the relationship, she is likely to use force and abuse her decision making power.
This is based on the thinking that if men in the patriarchal society acquired their dominance
and head-of-the-family status by virtue of them being the providers, then it is only logical that
if the tables turn and a woman becomes the provider, she will naturally take the role of the
‘dominant man’ and start to emulate his machismo by abusing force.69 Another important tenet
of this theory concerns the notion of exchange. Within the family structure, people are bound
to each other through ongoing transactions or exchanges.70 Violence is then seen as an outcome
of the inequity of exchange between the two parties. Thus, a woman who wants to be the
dominant person in the family and is domineering, has a good job and income, and/or educated
may choose to use violence to maintain that dominant position.71
This theory is important to the discourse as it highlights the changing nature of life in the 21st
century: we no longer live in oppressive patriarchal societies where women are subjugated and
silenced simply because they have less resources than a man. With the revolutionary
empowerment of women across the world in the past few decades, a woman may have, and in
many cases does have, more resources than the man in a domestic relationship. As such, this
shift in the ‘power’ dynamic gives rise to a society where the idea of a vulnerable man at the
hands of a woman is not an unimaginable reality. That is why the study argues for the
reconceptualisation of domestic violence.

2.3

Concepts
2.3.1

Gender Symmetry

One of the main debates associated with domestic violence is whether there is a ‘gender
asymmetry’ where men are more frequently perpetrators of the violence than women72 or
whether there is a ‘gender symmetry’ where both partners, male and female, instigate the
These include social, economic, personal and organisational resources. Nwanna C and Kunnuji M, ‘Domestic
violence by women against their intimate partners in Nigeria’, 2642.
69
Adebayo A, ‘Domestic violence against men’, 15.
70
Goode W, ‘Force and violence in the family’, 624 – 635.
71
This theory is also closely related to the control theory which is based on the concept that many family conflicts
result from an individual’s need to obtain and maintain power and control within a relationship. Threats, force
and violent behaviours are intended to prohibit the less powerful members of the family from engaging in behavior
that the controlling individual does not want, while establishing a demand for desirable behaviours to occur. As
such, a wife whose husband is a drunk or is ‘dead-beat’ may want to use violence to control the drunken husband.
72
Dobash R and Dobash R, ‘Women’s violence to men in intimate relationships: Working on a puzzle’, 44(3)
British Journal of Criminology, 2004, 326.
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violence equally. The view put forth by most proponents within this sector is that of gender
asymmetry. They contend that the prevailing preoccupation with male violence is justified
because the number of female perpetrators is almost insignificant; that they are an aberration.73
To the contrary, this study argues that there is a gender symmetry and that the statistics and
surveys being circulated are highly misleading and carefully calculated to achieve a certain
outcome.74 Much of the literature about domestic violence also reveals a stark absence of
comparative statistics for men and boys.75 Even so, in those that make a conscientious effort to
do so, the gender differences in domestic violence figures are not statistically significant.
It is in this vein that Straus concedes that his assumption that domestic violence was about men
dominating women has been contradicted by a mass of empirical evidence from his own
research and that of others which found that women physically attack their partners at the same
or higher rate than men; and that male dominance is only one of the many causes. 76 The
exception to gender symmetry, he posits, is that the adverse effects of being a victim of
domestic violence are much greater for women than they are for men.77 This may be considered
a difference in context, but one must bear in mind that the adverse effects are consequences
rather than causes of domestic violence.78
Erin Pizzey, known to be a staunch feminist, has also made a stand for the battered man. She
believes that violence is not a gender issue as it is due to a dysfunctional background which
both men and women can experience in their youth.79 Thus, she conceptualises domestic
violence as a family or societal issue. This conceptualisation is important as this study is hinged
on the argument that men, just as women, should be acknowledged as victims of domestic
violence so as to enable them to be equally protected under domestic violence legislation, thus
enhancing their access to justice.
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2.3.2

Masculinity

The concept of masculinity influences why men are viewed as perpetrators of domestic
violence as it involves men asserting their authority over women; but it also influences why
male victims of domestic violence find it difficult to seek help and support.80 Male victims
seem reluctant to seek help as their self-esteem and confidence has deteriorated due to the
violence but, regardless, they still want to remain ‘manly’ to the outside world.81 Kimmel
discusses the concept of hegemonic masculinity which, in his view, is the form of masculinity
that essentially dominates other forms of masculinities: it is binding and has created a strict
boundary of what it means to be a real man.82
Moreover, Palin-Davis and Eirik both discuss the traditional gender roles embedded in society
in terms of patriarchy, where men are privileged at the expense of women.83 Eirik further
contends that if a man fails at patriarchy then ‘he will no longer have that which makes him a
man’,84 a difficult reality to grapple with for those men who find themselves victims of
domestic violence. When these gender constructions are challenged by women through
violence, it disrupts the traditional ideology of the ‘dominant male’; therefore, male victims of
female perpetrated domestic violence feel ashamed. The violence they experience has a
feminising effect, causing them to feel less manly and thus, causing them not to report such
violence.

2.3.3 Gender Roles and Stereotypes
The predominant view in society since time immemorial is that of men as the dominant sex.
Violence against men has therefore been trivialised as influenced by social gender stereotypes
that view men as heads of households, strong, defenders, and breadwinners.85 Gender roles
were defined even before the public notion of patriarchy came to the forefront of beliefs.86 As
such, historically, men who were found to be beaten by their wives were publicly humiliated
through the ‘Skimmington’ where they would be forced to ride a donkey backwards holding
its tail in order to conform to society’s role that they are the dominant sex and women are
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subordinate.87 This had the undesirable effect of repressing male victims specifically from
speaking out about domestic violence inflicted upon them; thus keeping male victims invisible.
The fact that so many people, including academics and government officials, are so unwilling
to accept the unilateral abuse of men by women is testimony to the deep-rooted stereotypes
accepted by society.88
Moreover, domestic violence, whether committed against men or women, is strongly
influenced by the gender relations in the country where it takes place.89 One of the main reasons
why men are reluctant to seek help in such cases is due to the shameful stigma attached to being
a victim of a crime traditionally associated with women.90 This is just one example of how
social and cultural gender stereotypes can have negative effects on men. This stigma also
undermines male victims’ notions of masculinity such as their presumed ability to protect
themselves, and they therefore feel they have ‘failed’ at being men. To make matters worse,
there is a predominant ‘anti-man’ attitude adopted by society due to the hurt and pain that a
small minority of men has inflicted on women. Considering this, one cannot be faulted for
concluding that ‘our anger towards men as perpetrators blinds us to men who are victims’.

2.4

Conclusion

In summary, the theories and concepts canvassed in this chapter are the main pillars on which
the study rests as they will form the basis of discussion and understanding of the arguments
that will be proffered in the subsequent chapters.

George M, ‘Riding the donkey backwards’, 137. This will be discussed in more detail in the subsequent chapter.
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Chapter 3
An Analysis of the PADVA in Respect to its Adequacy for Male Victims of
Domestic Violence
3.1

Introduction

This chapter is the sine qua non of the study as it will propound the main arguments which will
form the basis of any subsequent discussions herein. The chapter will begin by briefly outlining
the history of the PADVA. Thereafter, it will meticulously discuss the provisions of the Act,
highlighting the protection it purports to afford to victims of domestic violence. This will be
done with the aim of assessing whether it is in line with Kenya’s obligations under international
law in the new constitutional dispensation. The chapter will also briefly discuss the manner in
which DVAM was dealt with in traditional customary law societies, which will bring out
historical, societal and cultural perceptions of DVAM. These will be compared against the
PADVA with the purpose of determining whether the Act has sought to put an end to these
perceptions or if it impliedly serves to perpetuate them; and whether it accords DVAM the
seriousness with which it was dealt with back then.

3.2

The Protection Against Domestic Violence Act of 2015: An Outline

The PADVA was the first of its kind in Kenya. Prior to this Act, no other legislation existed
that exclusively dealt with matters on domestic violence. In those times, laws such as the Penal
Code and the Sexual Offences Act stepped in to fill the void, and victims often sought recourse
through their provisions. After two failed attempts at enacting a law on domestic violence in
1999 and 2007,91 the 2007 proposed Bill was revised and the Protection Against Domestic
Violence Bill was tabled before Parliament in 2012;92 which subsequently became the
Protection Against Domestic Violence Act of 2015 after the President assented to it. The
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passing of the Bill signalled the long-awaited completion of the entire spectrum of family laws
in Kenya.93
Some of the biggest proponents and loudest voices pushing for the PADVA were female
Members of Parliament such as Hon. Millie Odhiambo, Hon. Nyokabi Kanyua, and Hon.
Christine Ombaka, just to name a few,94 most of whom were also involved in the drafting of
the statute. The Act was considered a ‘battle’ for female lawmakers because their male
colleagues had already dismissed it as a ‘threat to the family unit’.95 Nonetheless, in the eyes
of the female members of Parliament, this was a crucial piece of legislation that would help
shield women from unnecessary harassment and abuse in their homes.96 As such, it is not
surprising that the Act was met with jubilation among the female gender as one bears witness
to the pictures of women smiling and celebrating together plastered all over the media with
headlines connoting a feminine win shortly after the Act was passed.97 Given this information,
one may (justifiably) argue that the Act leaned more towards the protection of women or
seemed to be a law designed for women from its very conception.
Just like other international legal instruments, the PADVA provides a broad definition of what
constitutes domestic violence which positively demystifies the notion commonly held by the
public that physical violence is the only form of domestic violence. As such, it extends the
meaning of violence to include economic violence, emotional abuse, harassment, intimidation,
sexual abuse, stalking and psychological abuse.98 As a result, offences stemming from these
forms of violence are now prosecutable under the Act.99 The Act also recognises, although not
directly, the effect of socio-cultural norms in the realm of domestic violence by banning certain
and specific socio-cultural practices such as virgin testing, female genital mutilation, forced
wife inheritance, child marriages and widow cleansing which are prevalent in a number of
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traditional Kenyan cultures.100 It is also noteworthy that the PADVA provides that a single act
may amount to abuse101 which further demystifies the notion that domestic violence must be
an amalgamation of repeated acts for it to amount to an offence. Thus, the broad scope that the
Act covers in its definitions guarantees the protection of individuals under different
circumstances from varying forms of violence. The provisions of the Act also extend the scope
and meaning of a domestic relationship.102 As such, one can conclude that the PADVA takes a
wholesome approach to the issue of domestic violence.
The main avenue of recourse afforded to victims of domestic violence in the Act comes in the
form of protection orders.103 Remarkably, in terms of reporting domestic violence or applying
for protection orders, the PADVA adopts a new position which extends locus standi such that
a third party can make a report104 or application on behalf of the victim.105 This is contrary to
the initial position under previous laws where only the victim could bring forth a complaint or
apply for a protection order.106 Such third parties (referred to as the Applicant’s representatives
in the Act) include police officers, probation officers, relatives of the victim, neighbours and
medical practitioners.107 This provision may be interpreted as a remedy to the problem that
arises from the intimate relationship between the aggressor and the victim that often prevents
the victims from reporting and seeking legal redress.
However, for a statute that claims to give effect to the Constitution’s Article 45108 the PADVA
does little to attest to this. Protection orders essentially remove the victim from the abusive
environment; or in other instances, serve to restrict access to the perpetrator while in the same
house. This is all well and good in theory; however, one must ask themselves what good
Ngirachu J, ‘Relief for Domestic abuse victims as President Kenyatta signs protection law’ Daily Nation, 16
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separation serves in the long term.109 This study argues that this is a temporary fix as
permanently breaking up a family surely does more harm than good.110 As the Constitution
recognises a family as the fundamental unit of society, without which the society cannot
develop and progress, the social cost of dismantling them seems to be too high.
Section 6(4) of the PADVA places a positive duty on the Inspector General of Police to ensure
the development of procedures provided under the Act by facilitating the training of police
officers on how to effectively deal with family related matters or domestic violence.111 Section
14 further provides for parties to engage in restorative justice avenues such as counselling or
conciliation programmes as directed by the court.112

3.3

Progressive or Stillborn: An Analysis of the PADVA’s Adequacy in Protecting
Male Victims of Domestic Violence

While the study concedes that the PADVA is a well-intentioned and timely Act to address the
growing national concern of domestic violence in Kenya, it raises some weighty questions as
to its adequacy for male victims, as well as its resultant efficacy.

3.3.1 ‘Men’s rights are also human rights’: International Basis for Protection of
Male Victims

The basis for abiding by international obligations in Kenya is Articles 2(5) and 2(6) of the 2010
Constitution which prescribe respectively that the general rules of international law will apply
in Kenya113 and that any treaty or convention ratified by Kenya shall form part of the laws of
Kenya.114 As such, the following international instruments are of importance in recognising the
rights of all persons, whether male or female.

109

This must also be balanced with the consideration that, especially in instances where children are involved,
growing up in a violent household may make children more susceptible to being violent themselves and extending
that violence beyond the family confines as per the social learning theory.
110
This is especially in situations where children are involved.
111
Section 6(4)(a), Protection Against Domestic Violence Act (No. 2 of 2015).
112
Section 14, Protection Against Domestic Violence Act (No. 2 of 2015). Some jurisdictions have actively
incorporated restorative justice means of dispute resolution such as victim-offender mediation into their systems.
This will be discussed further in Chapter 4.
113
Article 2(5) Constitution of Kenya (2010).
114
Article 2(6) Constitution of Kenya (2010).
24

The Universal Declaration of Human Rights (UDHR) of 1948 is a milestone document in the
history of human rights as it was the first to extensively pronounce the rights and freedoms of
man; and serve as a common standard of achievements for all peoples and all nations.115 Article
1 of the UDHR states that all human beings are born free and equal in dignity and rights. It
further provides that everyone is entitled to all the rights and freedoms set out without any
discrimination including on the basis of gender.116 More importantly, the UDHR provides that
no person shall undergo torture or harsh, inhuman or undignified treatment. 117 Another
international instrument which came after the UDHR and is largely influenced by its provisions
is the International Covenant on Civil and Political Rights (ICCPR).118 The ICCPR protects the
right to life in its Article 6(1). Similar to the provisions of the UDHR, Article 7 of the ICCPR
provides protection for everyone from torture or cruel, inhuman or degrading treatment or
punishment. Article 9(1) further protects the right to liberty and servility of person.

These two instruments have come to be known as some of the cornerstones of human rights
law as we know it today. They guarantee freedom from torture or undignified treatment
indiscriminately for both men and women, and it goes without saying that any subsequent
legislation touching on human rights should be influenced by their provisions. As such, it is to
be expected that national legislators will have these in mind when legislating on issues such as
those of domestic violence in this context which are proper to the human rights realm.
However, we find that the PADVA does not embody the spirit of the UDHR and/or the ICCPR
by not considering or specifically addressing the unique plight of male victims. It does,
seemingly, protect women but there exists a lacuna by virtue of the fact that the ICCPR and
UDHR apply to both men and women alike, yet the PADVA arguably excludes an entire
gender. On this account, Kenya has failed to fulfil its obligations under international law and
the PADVA has afforded inadequate protection for male victims of domestic violence, if at all.
Apart from the ICCPR and the UDHR, there have been numerous other international
conventions

and

declarations

specifically
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discrimination.119 This is understandable given the extent to which women had been subjugated
in society at the time at which these laws were being passed. It is even remarkable that the
CEDAW is openly committed to the goal of eliminating discrimination against women and
does not assume a guise of gender neutrality.120 However, this study argues that the scales have
since tipped and men are now increasingly becoming in need of protection against female
perpetrated domestic violence yet there exists no specific legislation in the international realm
to address this; perhaps a lack of which has led to the insufficient attention given to violence
against men and the subordination they are forced into.121 To that effect, the study challenges
the international community to take this up as a matter of urgent attention.

3.3.2 Constitutional Basis for Protection of Male Victims in Kenya
The 2010 Constitution of Kenya appears, prima facie, to provide adequate protection for
victims of domestic violence. With a novel and comprehensive Bill of Rights spanning an entire
chapter and featuring exhilarative provisions aimed at promoting, protecting, and fulfilling
fundamental political, social and economic rights, the new constitutional dispensation was
received with much jubilation and zeal by a historically oppressed Kenyan population. Article
45 affirms the family as the natural and fundamental unit of society and a necessary basis of
social order; and further provides that the family unit shall enjoy the recognition and protection
of the state. As far as violence goes, the Constitution provides that every person has the right
to freedom and security of the person, which is inclusive of the right not to be subjected to any
form of violence from either public or private sources.122 The wording of the latter part of this
provision can be interpreted to mean violence that occurs in a familial and domestic setting.
Article 29 further provides for the protection from torture in any manner, whether physical or
psychological,123 subjection to corporal punishment124 and treatment in a cruel, inhuman or
degrading manner.125

119

These include the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW);
the United Nations Declaration on the Elimination of Violence Against Women (DEVAW); as well as the Vienna
Declaration and Program of Action of 1993, just to name a few.
120
Raday F, Gender and democratic citizenship: The impact of CEDAW’ 10(2) International Journal of
Constitutional Law, 2012, 512.
121
Isaboke W, ‘What about men’, 3.
122
Article 29(c), Constitution of Kenya (2010).
123
Article 29(d), Constitution of Kenya (2010).
124
Article 29(e), Constitution of Kenya (2010).
125
Article 29(f), Constitution of Kenya (2010).
26

Article 21126 places a duty on the state and every state organ to observe, respect, promote and
fulfil the rights and freedoms enshrined in the Bill of Rights. Read together with the
aforementioned provisions of the Constitution, there is a rather obvious inference of a positive
duty imposed on the state to provide safeguards against violence in general.127 Being the
supreme law of Kenya, any other legislation enacted within this jurisdiction is subject to the
provisions of the 2010 Constitution, to the extent that it becomes null and void if it does not.
In that line of thought, it can be argued that the PADVA does not align with the provisions of
the Constitution mentioned above because it impliedly excludes an entire gender from its scope
of protection, although this is not conclusive as a judicial pronouncement has yet to be made.
However, this is a potential area where the state be found in breach of its duty to safeguard the
freedom and security of all persons regardless of gender, including from any form of violence
from private sources.

3.3.3 Treatment of DVAM in Traditional Customary Law Systems
There is a substantial amount of literature today which portrays domestic violence as a social
enigma with patriarchal roots that places women as victims and men as the perpetrators. This
thinking stems from traditional and cultural systems around the world that were characterised
by patriarchal domination where men had a recognisable right to chastise their wives.128 Female
members of households could also be subjected to violence-enforced male supremacy.129 Be
that as it may, men were not given absolute freedom to chastise women in the way that they
wanted; there were regulations and limits.130 Women were also afforded appropriate redress
mechanisms in the event that they were chastised for no cause.131 This kind of system was
made possible by the fact that marriage in traditional African societies was not merely an
individual affair between two parties, but represented larger familial and clan ties.132
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On the other hand, DVAM, historically known as ‘husband battering’, was rare in traditional
African societies and attracted heavy penalties whenever it occurred. Amongst the Kikuyu
community, a male member of the community who had undergone the weaning rites was
referred to as a mundurume.133 Having the elevated status of a mundurume did not merely
signify an ascension from childhood to adulthood, but rendered one a leader, warrior,
community soldier, and a responsible person who possessed a higher calling to protect the
community at whatever cost.134 Hence, it was a social taboo to see a battered ‘soldier’, an even
worse occurrence if the violence was inflicted by a woman.135 If it happened, a man or woman
was required to go through a ceremonial purification.136 This coincided with other forms of
punishment against the ‘errant’ wife such as being returned to her parents after the council of
elders had clearly established that she actually battered her husband.137
Similarly, there also existed ways of dealing with battered husbands among the Luhya
community of Western Kenya. Here, as soon as it was established that a woman battered her
husband, elders from both sides would be summoned and the issue tabled before them.138 If the
occurrence of violence on the part of the woman was established beyond reasonable doubt, the
marital house of the couple was ritually demolished to signify the end of that union.139 In other
cases, a woman who used violence against her husband would be warned publicly; and if she
showed willingness to change, she could be accepted back into the community.140 Failure to
change, however, meant that, similar to the Kikuyu community, she would essentially be
isolated from the community.141 In other African communities, women who battered their
Gathogo J, ‘Men battering as the new form of domestic violence?’, 4.
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husbands would be communally cursed ‘never to get husbands’ or prosper during their
lifetimes.142
These are some examples of the way that Traditional Dispute Resolution Mechanisms
(TDRMs) were used to resolve issues of domestic violence generally, and specifically against
men. Although the examples mentioned here seem rather punitive and should be done away
with, there are some restorative options that can be employed in our current social climate such
as mediation between the two parties or with the involvement of various actors in the
community.
Moving from Africa, in post-Renaissance France and England, the focus was not on punishing
the women in such situations for being errant in their roles, but on condemning the men for
presumably ‘allowing’ such violent acts to be perpetrated against them. Society ridiculed and
humiliated husbands thought to be battered and/or dominated by their wives.143 For instance,
in France, a battered husband endured the Skimmington where he was forcibly trotted around
town riding a donkey backwards while holding its tail; while in England, abused husbands were
strapped to a cart and paraded around town while being subjected to the people’s derision and
contempt.144 Such treatments arose out of the patriarchal ethos where a husband was expected
to dominate his wife, making her, if need be, the proper target for necessary marital
chastisement; and not the other way around.145
From the above discussions on how traditional African and European societies dealt with
DVAM, the study argues that the failure of the PADVA to explicitly deal with DVAM or at
least recognise it as an actual problem signifies a break from this. The PADVA should be able
to deal with such violence if it claims to be for all genders; it should have specific modes of
redress outlined for male victims if it acknowledges, as it should, that the society does not
readily accept them as victims of domestic violence. On this account, the study concludes that
the Act has proved to be an inadequate protection for male victims of domestic violence.
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3.4

Societal Factors Affecting the Adequacy of the PADVA for Male Victims of
Domestic Violence

While Section 3.3 discussed how the PADVA has been inadequate for male victims in the legal
sense on the backdrop of the state’s duty, this section will focus on how the Act fails in the
context of the socio-cultural sphere. This section is premised on the argument that the
government did not consider the social and economic reality of Kenyans nor the socio-cultural
norms, attitudes and perceptions of domestic violence present in the Kenyan society today. Had
it done so, it would have crafted the law in a way that remedies or serves to change these
attitudes and perceptions, specifically for male victims of domestic violence. The result of this
is we have a law that is so disconnected from the reality of victims on the ground rendering its
applicability meaningless in most situations. In light of this, the study contends that the
PADVA is inadequate for protecting male victims of domestic violence on account of the
following reasons.
First, the Act does not take into account the fact that abused men are usually not willing to step
forward and lodge complaints or institute criminal proceedings against their respective partners
for domestic violence due primarily to inherent paternalistic conceptions of pride and
masculinity.146 Male victims of domestic violence face numerous barriers in the process of
reporting or help-seeking; they are often met with ridicule, hilarity or scorn.147 Being a man
and a victim of domestic violence is widely regarded as an unacceptable combination,
perpetuating the social ‘taboo’. Because of the masculinity norms prevailing in society, male
victims face both internal (i.e. denial, fear of not being believed, shame, emotional confusion
and ambivalence) and external barriers (i.e. lack of appropriate services, bias, societal
protection of the perpetrator who is automatically deemed to be a victim because of her gender)
to seeking help;148 all of which contribute to the invisibility of DVAM. In particular, societal
stigmatisation, gender biases, and a strong endorsement of sociocultural values appear to be
the main reasons why abused men do not seek services. Others feel guilty for being
irresponsible to their families, hence the silence amidst suffering.149 This is detrimental to men
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as the probability of detecting these crimes and enforcing the sanctions is close to impossible,
rendering the entire system dysfunctional.150
Secondly, for women, the sanctions against their partners may be too heavy a burden for them
to bear as well. As such, both parties may acquiesce to the situation which may be particularly
hard for the victim but unavoidable due to the circumstances.151 This may have the resultant
consequence of rendering the PADVA inoperable. This is particularly true for those women
who are of a lower social status and who, due to one or another frustration, abuse their male
partners on whom they depend for their livelihoods.
Thirdly, as long as the root causes of DVAM are not addressed and a proper awareness of the
socio-economic reality of the Kenyan society not taken into account, the effectiveness of the
PADVA remains low.152 Hon. Kajwang mentioned during one of the parliamentary debates on
the Act that it appeared to be ‘elitist’ and ‘urbanite’ and that it was not designed to arrest the
issue of domestic violence in a specialised manner.153 Based on this, he wondered whether a
law that is designed in a penal way, whose narrative comprises of phrases beginning with ‘the
police shall’ and ‘the court shall’, together with a host of penal consequences, protection
systems and so forth was a law that met the desires of the Kenyan people. 154 One of the key
causes of DVAM in Kenya is poverty that has rendered some husbands ‘dead-beat’155 and
instilled the notion in women that they can batter their husbands back to financial ability and/or
stability. This is made worse by the high rates of unemployment in Kenya, alcoholism, and a
lack of support from the government.
As previously mentioned, DVAM in Kenya has been on a steady increase and in 2011, almost
500,000 men were reported to have been abused by their wives.156 Many Kenyan women
responded defensively to the news and statistics by stating that the rash of domestic violence
reflects a deep-seated frustration with husbands and fathers often described as ‘dead-beat’.
They claim that their male counterparts have forgotten their position and role in the family
structure by not maintaining their patriarchal role of providing for their families,157 instead
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resorting to drinking heavily and even going so far as demanding the meagre financial gains of
their wives which they have struggled so hard to earn in order to keep the family afloat.158
Moreover, most of the women who commit such abuse against their male partners fit the profile
of upward mobility and economic independence.159
The last reason is that the PADVA seems to be a hurried response to meet Kenya’s international
obligation to realise the right of equal opportunities for both men and women in political,
cultural, social and economic spheres. This is evinced by the 2017 Report of the UN Committee
on the Elimination of Discrimination against Women where the Cabinet Secretary of the
Ministry of Public Service, Youth and Gender Affairs in Kenya affirmed that Kenya had
implemented measures to eradicate all forms of discrimination against women through the
establishment of the National Gender and Equality Commission Act, the prohibition of female
genital mutilation in 2011, and the adoption of the Protection against Domestic Violence Act
in 2015.160 This suggests that the PADVA had been part of a ‘woman agenda’ all along.

3.5

Conclusion

This chapter sought to investigate whether the PADVA is adequate for the protection of male
victims of domestic violence using the yardstick of Kenya’s international law obligations, the
Constitution, and traditional African and European customary systems. Additionally, it sought
to measure the PADVA’s adequacy for male victims against the current societal climate in
Kenya. From the foregoing discussions, it becomes clear that the PADVA is by various
accounts inadequate as socially, it is so removed from the reality of male victims of domestic
violence; and legally, it just does not measure up. Building from this acknowledgement, the
next chapter explores options for reform from other jurisdictions which are either doing better
or doing things differently with the hope of tailoring and incorporating some of those into the
Kenyan jurisdiction.
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Chapter 4
Options for Reform: Borrowing from Other Jurisdictions
4.1

Introduction

This chapter will begin by sampling some statistics from countries in the European, American
and Oceanic regions to support the argument that DVAM is a burgeoning concern not just for
African societies. The chapter will then delve into jurisdictions that have been more progressive
i.e. those that have specific laws and services in place dealing with domestic violence with the
aim of highlighting how those countries have supplemented or enforced their existing laws, if
at all. This will be done with the goal of providing options for Kenya borrowed from those
countries.
Unfortunately, no country in the world has yet to pioneer the task of legislating specifically for
male victims of domestic violence in their jurisdictions or otherwise directly addressing the
scourge of DVAM.161 Moreover, governments have been unwilling to recognise this as a
problem of the same magnitude as male-perpetrated violence against women despite the glaring
statistics. This is perhaps in fear of societal reprisal including from national gender support
groups and international organisations that have fought decades to end violence against women
that might view such recognition as taking ten steps back. Nonetheless, authors in various
countries have remained adamant and written extensively advocating for the need to do so.

4.2

Global Statistics on DVAM: Real Threat or False Alarm

Recently, with the help of social media, evidence continues to grow through print and
electronic media that while underreported and underdiscussed, DVAM is a major issue that
needs urgent attention.162 However, the laws and social acceptability of domestic violence vary
by country. As briefly highlighted in the introduction, statistics from around the world reveal
a clear picture of the gender symmetry that exists regarding domestic violence.
In the USA, estimates from national family violence surveys show that within a given year, at
least 12 percent of men are targets of some sort of physical aggression from their female

161

Such advocation continues to emanate from social justice warriors and various gender and welfare groups.
– http://centreforafricanjustice.org/male-domestic-violence-in-south-africa-and-nigeria/ on 25 November
2019.
162

33

partners.163 Adjunct statistics164 indicate that one in three women and one in four men have
experienced some form of physical violence; with one in five women and one in seven men
having experienced some form of severe physical violence.165
In Canada, a survey166 carried out in 1999167 revealed an overall victimisation rate of eight
percent for women and seven percent for men, concluding that women initiated violence as
often as men.168 According to a later one in 2004, the percentage of males being physically or
sexually victimised by their partners was six percent compared to seven percent of women. 169
However, the most recent survey170 reported a reduction in domestic violence against women,
but the figures for male victims remained unchanged.
In the United Kingdom, a 2010 survey171 showed that 7 percent of women and 4 percent of
men were victims of domestic abuse in the last year.172 The most recent crime survey173
estimated that 1.3 million women and 695,000 men experienced domestic abuse in the last
year.174 In Australia, a 2012 survey showed that 8.2 percent of all men have experienced
violence by a female intimate partner which is roughly one in twelve, with almost a quarter of
all victims of domestic violence being male.175 The results of another study176 revealed that
both men and women reported equal rates of assaults by their partners, with both genders
equally admitting to committing the assaults.177
The results of a study conducted in the Netherlands in 2013178 indicated that 96 percent of the
men sampled reported abuse from a female partner. Several studies have also shown that some
women were more likely than men to be physically aggressive. A report from Hong Kong
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acknowledged a seven percent increase in male victims of domestic violence between the years
2010 and 2011.179 Such a rise was attributed to gender equality and the fact that Hong Kong
was no longer a male-dominated society per se.180 South Africa is another country that is no
stranger to domestic violence, having one of the highest rates in the world.181 Sadly, domestic
violence against women is so pervasive in the society that female perpetrated violence has gone
undetected and largely unacknowledged.182 The Moshate Organisation183 receives between 25
to 30 abuse complaints from men on a monthly basis.184
The above statistics have proved, in overwhelming fashion, that DVAM has been an everpresent phenomenon across the world for a while now. This means that we should accord the
requisite seriousness when dealing with male victims of domestic violence as they are just, if
not more, vulnerable than women. The ensuing section will explore how different jurisdictions
have dealt with domestic violence in general, and if possible, DVAM.

4.3 How Different Jurisdictions have dealt with Domestic Violence
This section will begin by examining what has been done in Africa since countries on the
continent share a common cultural and economic reality to some extent. Thereafter, an
examination of the how the jurisdictions of the UK and the USA have dealt with DVAM will
ensue as their legal systems are far more advanced as compared to Kenya and other countries
in Africa.
4.3.1

South Africa

On the African continent, the study isolates South Africa owing to the fact that Kenya and
South Africa’s constitutions are almost identical in the wording of their provisions and in their
progressive nature.185 South Africa is known to have pioneered the human rights agenda in
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Africa, with its Constitution being the first in Africa to contain an elaborate and near-exhaustive
Bill of Rights. Having been plagued by Apartheid for years, it has also made notable progress
since it attained independence in 1994 to enact specific legislation, policies as well as resources
and services to cater to its historically oppressed people. Using this as a precursor, it is not
surprising that South Africa has been fiercely tackling domestic violence especially against
women.186 In the past few years, the South African Government has employed an
interventionist approach in solving the persistent scourge of DVAW, the result of which,
among other legislative reforms, has been the Domestic Violence Act.187 Numerous policies
and legislative reforms have consequently been adopted to complement and strengthen the
objectives and mandate of the Act.
These are the 2003 Police Framework and Strategy for Shelters for Victims of Domestic
Violence in South Africa which is in line with police officers’ duty to assist victims and
complainants by making arrangements to find suitable shelter;188 and the 2004 Integrated
Domestic Violence Training Programme Manual.189 Moreover, in 2008, a set of guidelines to
be used to help magistrates deal with domestic violence effectively were launched190 as another
step forward in ensuring that domestic violence victims were acknowledged and protected
through the help of the courts. In addition to this, numerous family court centres have been set
up191 with the aim of bringing under one roof all matters relating to the family192 to be dealt
with accordingly by the judiciary. Sexual offences courts and thuthuzela care centres were also
set up.193
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4.3.2 Western Jurisdictions – UK and USA
Generally, in western jurisdictions,194 legislation on domestic violence is enforced by a
whopping amount of services and resources available for victims of domestic violence, whether
male or female. The adequacy of these services, however, specifically for male victims of
domestic violence, remains to be seen. While in the United Kingdom, the police have moved a
long way from the stereotypical view of domestic abuse as a crime only affecting women and
as such are far more inclusive in their approach,195 some jurisdictions still have police that
suffer from these stereotypes and other cultural norms. However, the challenge that remains in
the UK is ensuring that men are actually referred to local domestic abuse services and that they
are well funded to stand the test of time.
The predominant criminal justice policy that exists in western countries has been mandatory
arrest policies which mandate, or in some cases strongly encourage, police officers to make an
arrest in any call involving domestic violence.196 These policies have led to an increase in
female perpetrators being arrested for domestic violence particularly in ‘dual-arrest’ situations:
those that are seemingly mutually volatile and in which police cannot determine which party
is the perpetrator of assault, therefore arresting both parties. 197 Dual arrest situations have
allowed many researchers to investigate possible gender differences between male and female
perpetrators of domestic violence which could have various implications for differential
treatment programs;198 however, they have been found to be abused by those police officers
who are still bogged down by gender stereotypes and biases who make dual arrests even if the
man is the one who called in the violence and there are no signs or marks of abuse on his female
partner.199 Domestic violence hotlines are also available,200 though these have been riddled
with controversy due to the inherent biases and gender stereotypes carried by the hotline
operators which hinders them from affording appropriate help to a male victim calling in.
These jurisdictions also make use of restorative means of dispute resolution such as victimoffender mediation (VOM), which is the oldest and most widely practiced expression of
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restorative justice.201 A recent survey found more than 300 VOM programs in the United States
and more than 1000 in Europe.202 Although VOM programs are most commonly used when it
concerns juvenile property offenses and minor assaults, there have been efforts to broaden the
scope of VOM to include adult offenders and serious violent crimes.203 In most VOM
programs, the mediator204 meets initially with the victim(s) and the offender separately.
Following these separate sessions, which help prepare the victim(s) and offender for
subsequent dialogue, there is a mediation session.205 The goal of the mediation is ultimately to
create an environment that allows the parties to engage in a dialogue in which emotional and
informational needs are met and in which a plan for the offender ‘to make things right’, as
much as possible, is developed.206

4.4

Conclusion

This chapter sought to prove, first and foremost, that DVAM is a real and urgent concern using
statistics from around the world to attest to the prevalence of it. The second limb of the chapter
focused on what different jurisdictions are doing to address this concern with the aim of
ultimately assessing the viability of these options for Kenya. As the chapter comes to a close,
it is important to note that a majority of the services and policies outlined herein work or have
worked mainly for female victims of domestic violence. As such, in the subsequent chapter,
the study will detail how they can be specially adapted for male victims of domestic violence
in the Kenyan context.
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Chapter 5
Findings of the Study, Recommendations and Conclusion
As the discussion comes to a close, this chapter will detail the overall findings of the study and
propose recommendations based on the different approaches outlined in the preceding chapter;
thereafter concluding. While the progressive approaches of other countries have generally been
toward female victims of domestic violence, there has been an increasing amount of advocacy
campaigning for the same to be afforded to men. As such, this chapter echoes the voices of
such authors albeit with a specific inclination to Kenya.

5.1

Findings of the Study

“The sad part is the way husband abuse is treated at the moment is exactly the way wife abuse
was treated thirty years ago.”207
Throughout this discourse, it has become evidently clear that female victimisation is deeply
entrenched in the discourse of domestic violence. The limited research regarding male victims
of domestic violence in itself is a strong indicator of the unique challenges men face when they
report or seek assistance as victims rather than perpetrators of domestic violence. Admittedly,
Kenya can and should be commended for enacting the PADVA. However, this study argues
that for there to be adequate protection for male victims of domestic violence, a multi-faceted
approach is not only necessary but desirable. The law on its own cannot cure the epidemic of
domestic violence: it needs to be supplemented with other reforms of a social, administrative
and economic nature lest it risks being a dormant piece of legislation merely decorating
Kenya’s legislative landscape.
As mentioned in Section 3.2, the PADVA requires the Inspector General of Police to facilitate
the training of police officers on how to effectively deal with family related matters or domestic
violence.208 However, this is still to be realised more than three years down the line as no such
training has been carried out. To make matters worse, a big fraction of the members of the
police force, who are instrumental agents of intervention and change: valuable middlemen as
envisioned by the Act, are oblivious and/or ignorant about the laws and procedures relating to
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domestic violence. This serves to perpetuate the plight of male victims of domestic violence in
Kenya who are widely discriminated against based on long-standing gender stereotypes and
concepts. Therefore, the facilitation of such training for the police should be accorded the
highest priority as it would help to change the deeply embedded stereotypical attitudes and
perceptions of law enforcement agents.
Moreover, there exists a dearth of resources or services available for victims of domestic
violence,209 with most of the limited ones available catering only to abused women and
children. This essentially leaves men out of the equation and renders them destitute, yet the
PADVA presents domestic violence as a gender-neutral phenomenon. On a rather dismal note,
the public institutions that are responsible for caring for victims of domestic violence do not
offer housing, psychological support, or appropriate medical treatment.
While a good number of women’s NGOs210 do exist and step in most times to provide
assistance to female victims of domestic violence,211 very few organisations or help exists for
male victims. As such, sometimes it would seem the only viable option available to male
victims would be reparations through the criminal justice system.212 In the best-case scenario,
a female perpetrator would be found guilty and locked away; but this study begs the question:
what good does breaking up the family unit bring to society in the long run?
Moreover, male victims of domestic violence also face numerous barriers in the process of
seeking help. They have cited various reasons for not reporting their abuse to the authorities
including being advised by religious leaders to seek the face of God rather than ‘wash their
dirty linen in public’; fear of embarrassment that goes with the shame and exposure of being
seen as a weak man; fear of being laughed at; fear of the taboo or abomination associated with
the cultural dictates of African societies; fear of divorce in instances where a man relies on his
more resourceful wife for his daily upkeep; and close friends who downplay the magnitude of
the problem.213
Both Kenya and South Africa have sought to end domestic violence aiming to protect and
promote the rights of women both in private and public spaces. However, they have been silent
209
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on the closely related enigma of DVAM, despite Kenya claiming that its PADVA covers both
genders equally. While Kenya has taken a more legal approach with the enactment of
legislation, South Africa has adopted a hybrid system, addressing both the legal and sociocultural factors related to domestic violence.214 The approach taken by the latter has been more
effective in addressing the specific needs of female victims of domestic violence thus far,
though this study challenges South Africa to afford the same services and assistance to male
victims in their jurisdiction in order to nip the scourge of DVAM in the bud.
All in all, these findings affirm the hypothesis of this study that there exists a large number of
male victims of domestic violence who are denied access to justice because of the societal
misconceptions of masculinity, gender stereotypes and gender asymmetry, thus forced to stay
silent about their plight. Their silence therefore does not reflect in surveys of domestic violence,
leading to the assumption that it is only women who suffer this vice. As such, the PADVA
impliedly excludes male victims of domestic violence from its scope of protection and has thus
not been adequate in protecting male victims of domestic violence in Kenya.

5.2

Specific Recommendations

The specific recommendations take a multi-faceted approach and are proposed with the aim of
strengthening the Kenyan legal system’s treatment and response to DVAM. Since the PADVA
outlines two main authorities in the implementation of its provisions – the courts and the police
– the specific recommendations are made regarding these.
Following the example of the South African jurisdiction, one legal measure that can be
undertaken by Kenya is the establishment of courts or tribunals that are designed to specifically
hear and adjudicate matters related to domestic violence. In Kenya, the Family Division of the
High Court primarily deals with civil matters that arise in a family setting such as divorce,
succession and children’s matters; but unfortunately, not domestic violence and any criminal
liability it may come with. The establishment of a separate court exclusively dealing with
domestic violence and related crimes such as those established in South Africa will therefore
be more effective in overcoming the existing challenges of the Kenyan courts.215 This will
prevent the double victimisation that many male victims of domestic violence experience.
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Kenya’s governmental system is particularly advantageous as the quasi-federal nature brought
about by counties in the new constitutional dispensation allows for a system where court
systems can be decentralised. It is in this vein that the study proposes the establishment of semiformal courts in every electoral area or district so that the common citizen can access courts
more easily216 if domestic violence is to be enforced through the court system. To complement
this, the strengthening and employing of TDRMs and other restorative justice methods such as
mediation to adjudicate or resolve non-fatal or minor cases of violence on the community level
will perhaps bring about a greater sense of justice to victims and help them to heal and repair
relationships within the family, thus strengthening their bonds.
As regards the police, the study proposes intense training and guidelines for police similar to
those implemented in the South African system that sensitises them on handling male victims
of domestic violence and instructs them on how to deal with such victims. To this effect, the
Government should establish a fund that can be used exclusively to train police officers on how
to offer the kind of protection that the PADVA promises.

5.3

Further Recommendations

In light of the findings of the study as narrated in Section 5.1, this section will propose general
recommendations based on the discussions herein aimed at enhancing access to justice for male
victims of domestic violence in the Kenyan justice system.
The first recommendation the study proposes which has been rather predictive throughout this
discourse is an overhaul of the PADVA since it is inadequate as it stands for male victims of
domestic violence. Traditionally and culturally, there has existed a covert attitude and improper
treatment of men who suffer domestic violence as they simply do not fit the bill of the victim
strictu sensu. Considering this, the drafters of the PADVA should have explicitly included a
special or specific provision distinguishing DVAM as a unique category of violence.217 This
would have protected men and given them a voice as Hon. Mbarire rightly envisioned.218
Simply alluding to the idea of an extended scope of victims and stating, rather sweepingly, that
the Act applies to both genders is hiding under the obscure guise of gender neutrality. As it
stands, Hon. Nicholas Gumbo’s statements in Parliament during debate of the Bill still ring
216
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true: that there is a silent theme when reading the Act which is that of violence that only flows
from men to women and the experience of male victims thus tends to be overlooked.219
While it is true that a statute cannot be expected to capture all forms of violence because they
keep emerging faster than the law can catch up, by being conscientious, legislators can
reasonably be expected to provide a legislative environment that allows for dynamism. As such,
this study proposes that the Act be amended to reflect the dynamic and contemporary nature of
violence that we have known by introducing provisions that explicitly protect men.220 In
addition, the penal nature of protection orders and quasi-civil nature of compensation orders is
telling of the effectiveness of such remedies. During the parliamentary debates, Hon. Kajwang
can be remembered asking what new aspect the PADVA was bringing to Kenya’s legislative
landscape that was not already captured in the provisions of the Penal Code and the Criminal
Procedure Code.221 Domestic violence is a social problem with socio-economic roots, thus it
cannot be addressed solely through legislative means: there should be a socio-economic policy
to complement it.222 As it is, the PADVA is without a government policy or a sessional paper
to explain it or breathe life to its provisions: it simply exists in a vacuum. It almost seems as if
the Act was passed without thought of how it would benefit the common citizen, a sentiment
that was shared by Hon. Kajwang.223
On another note, protection orders may have worked in other jurisdictions but the mistake the
drafters of the PADVA made is assuming it is a one-size-fits-all universal solution. Protection
orders are only effective where there are additional measures to supplement them.224 In Kenya,
there are already limited social services for female victims who readily fit the common bill of
victims of domestic violence, which leaves almost none available for male victims.
Furthermore, the only authorities or organs of enforcing the PADVA are the police and the
court as provided in the Act. If the police, devoid of training and sensitisation, are the ones
perpetuating archaic gender stereotypes and outrightly dismissing victims of domestic violence
(both male and female), one wonders how effective this arm of recourse is. It then comes as no
219
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surprise that it has been three years since the implementation of the PADVA with no case
having been prosecuted under its provisions.225
In order to really transform how domestic violence is dealt with in Kenya and provide access
to justice for male victims, one must understand that this is not merely about shielding one
party from another; it is about delving to the root of the problem. Chapter 3 highlighted some
of the reasons women proffered as to why they get frustrated and resort to violence.226 As
unfortunate as this may be, violence is not and cannot be the answer. Such men need to be
rehabilitated and such women counselled. The problem is that there are no dispute resolution
mechanisms for family systems outside of the penal/criminal system. Thus, counselling
services and rehabilitation programs are a good place to start, especially in cases where it would
be too costly to remove female perpetrators who also double as the primary care givers of the
family. Appropriate sentencing policies must be developed in this regard, including
compulsory attendance at such programs designed for abusive partners.227 As with all cases of
domestic violence, there is an explainable cause.228 As such, providing counselling for such
women would yield a more lasting solution or effect on their behaviour as it will allow one to
get to the root of the problem and tackle it accordingly. The Kenyan Government is thus urged
to invest in restorative methods of resolving such cases such as victim offender mediation as
discussed in Chapter 4 and provide more income generating activities for men who are
unemployed in the same way that these were provided for women in affirmative action
programs. The study advocates for solutions that restore and repair the family system rather
than breaking it up.
In addition to that, the study contends that in order to address the menace of DVAM, we must
first change the attitudes and perceptions of the general public.229 To this effect, there should
be greater advocacy to enlighten the public about the existence of DVAM by government
agencies, religious groups and civil rights organisations: this will help balance the gender
discourse on domestic violence.230 In conjunction with this, education and training programs
225
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about victims of domestic violence are imperative and should include male victims in order to
dispel the myths, stereotypes, and stigma surrounding the notion of men as victims of domestic
violence.231 At the micro level, people should be encouraged to engage in open dialogues with
friends, family, neighbours and co-workers acknowledging that men can be victims of domestic
violence too.232 At the mezzo level, awareness can be spread through education and workshops
for service providers, social workers, law enforcement officers and judicial officers as well.233
Finally, at the macro level, providing information that both men and women can be victims of
domestic violence to the public through public announcements in radios, television and
newspapers and/or national media campaigns especially during Domestic Violence Awareness
Month in October would be appropriate.234
Borrowing from the jurisdictions studied in the western region, this study proposes the
establishment of more services and organisations to cater exclusively to male victims of
domestic violence such as hotlines and shelters. It is an unfortunate reality that a male victim
can call a hotline only to be informed that it does not offer services to his demographic, with
some even referring the caller to batterer programs. The personnel operating these hotlines
should also be specifically trained to deal with male victims235 so as to enhance access to justice
for them.

5.4

Conclusion

‘Being a victim [of domestic violence] seems to be coded as a female experience. Men
experience serious difficulties when victimized in domestic relationships, both because of
internal barriers they may have to address and because of the treatment received from
professionals. These difficulties appear to be intrinsically linked to dominant gender
stereotypes and double standards that affect society as a whole, and professionals in
particular.’236
This quote aptly captures the spirit and findings of this study. Male victims of domestic
violence cut across all ages, educational levels, and socioeconomic classes and deserve the
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same recognition, sympathy, support and services that are available for female victims. It is
quite saddening that effective measures of justice are still not applied or understood in ways
that can support or favour male victims in Kenya. The risk that male victims will remain
invisible or the ‘forgotten’ victims of domestic violence and thus left out of state responses to
domestic violence is still very significant and remains so until more work is done to ensure
their rights and concerns receive the same level of attention as accorded for the female gender.
As such, Kenya should aspire to pioneer the recognition of DVAM on a national level.
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